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PREFACE. 


Nearly  a  century  has  elapsed  since  the  publication  of  the 
last  English  edition  of  the  Institutes  of  Justinian,  and  as, 
owing  to  the  discovery  of  the  manuscript  of  Gains  and  the 
labours  of  foreign  jurists,  the  knowledge  of  Boman  law  has 
advanced  in  recent  years  much  beyond  its  extent  at  the 
period  when  that  edition  appeared,  there  seems  reason  to 
Lope  that  a  new  edition  may  prove  useful  to  those  who  wish 
tj  pursue  the  study  of  Boman  law.  The  Institutes  must 
always  continue  to  be  the  best  introduction  to  that  study, 
and  will  naturally  serve  as  the  readiest  channel  of  exhibiting 
tlie  general  features  of  Boman  law  to  those  who  are  unac- 
quainted with  the  subject.  I  have  not  attempted  to  write  for 
any  but  this  class  of  readers,  and  am  well  aware  that  those, 
to  whom  the  subject  is  familiar,  will  find  many  points  treated 
in  a  way  that  must  appear  to  them  meagre  and  unsatisfactory. 
But  minute  criticism  and  lengthened  dissertations  would  make 
the  work  perplexing  and  useless  to  beginners,  and,  therefore, 
unfit  to  fulfil  the  purpose  for  which  the  Institutes  were  origi- 
nally intended. 

In  preparing  the  notes  to  this  edition  of  the  Institutes,  I 
have  been  under  obligations  to  the  French  edition  by  Ortolan 
so  great  as  to  call  for  the  amplest  acknowledgment.    I  have 
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also  derived  great  assistance  from  the  edition  by  Ducaurroy,  and 
from  the  'Manuel  du  Droit  Bomain'  of  Lagrange,  as  well  as 
from  the  'Commentaries*  of  Wamkoenig,  and  the  'Institutes' 
of  Fuchta.  In  the  Introduction  I  have  embodied  much  that 
was  suggested  by  the  '  Histoire  de  la  Legislation  Bomaine/ 
and  the  '  G6n<^ralisation  du  Droit  Bomain'  of  Ortolan,  and 
by  the  first  volume  of  the  '  Institutes  *  of  Puchta.  In  the 
translation  I  have  been  greatly  assisted  by  the  French  trans- 
lations of  Ortolan  and  Ducaurroy,  as  well  as  by  the  trans- 
lations in  English  of  Harris  and  Cooper. 

Under  each  paragraph  of  the  text  I  have  placed  references 
to  the  parallel  passages  of  the  'Institutes'  of  Gains,  of  the 
'  Digest/  and  the  '  Code.'  These  references  are  nearly  the 
same  as  those  given  in  the  '  Juris  Civilis  Enchiridium.'  The 
text  is  almost  the  same  throughout  as  that  given  in  the 
'Corpus  Juris/  edited  by  the  Kriegels,  Leipsic,  1848. 
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INTRODUCTION. 


Object  of  the  1.  The  legislation  of  Justinian  belongs  to  the 
Introduction,  j^^^j.  period  of  the  history  of  Roman  law.  Dur- 
ing the  long  space  of  preceding  centuries  the  law  had  under- 
gone as  many  changes  as  the  State  itself.  The  Institutes 
of  Justinian  embody  principles  and  ideas  of  law  which  had  been 
the  slow  growth  of  ages,  and  which,  dating  their  first  origin 
back  to  the  first  beginning  of  the  Boman  people,  had  been  only 
gradually  unfolded,  modified,  and  matured.  It  is  as  impossible  to 
understand  the  Institutes  without  having  a  slight  knowledge  of 
the  position  the  work  occupies  in  the  history  of  Boman  law  as 
it  is  to  understand  the  history  of  die  Eastern  Empire  without 
having  studied  that  of  the  Western  Empire  and  of  the  Bepublic. 
Many,  also,  of  the  leading  principles  of  Boman  law  contained 
in  the  Institutes  are  unfamiUar  to  the  English  reader,  and 
though  they  may  be  learnt  by  a  perusal  of  the  work  itself,  the 
reader,  to  whom  the  subject  is  new,  may  be  glad  to  anticipate 
the  study  of  details  by  having  placed  before  him  a  general 
sketch  of  the  part  of  law  on  which  he  is  about  to  enter.  It  is 
proposed,  therefore,  in  this  Introduction,  to  give  first  an  outline 
of  the  history  of  Boman  law,  and  then  an  outline  of  Boman 
private  law.  Each,  however,  will  only  be  given  with  the  very 
moderate  degree  of  fulness  proper  to  a  sketch  intended  to  be 
merely  a  preliminary  to  the  study  of  the  Institutes. 
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HISTORY  OF  ROMAN  LAW. 

l>ivUion  of  2.  In  the  liistory  of  Roman  law  there  are  four 

•^  distinct  penods  which  naturally  servo  as  divisions 

of  tlie  subject.  We  could  not  break  up  the  civil  history 
into  epochs  more  clearly  marked  off  from  each  other  than 
those  of  the  Kings,  the  Republic,  the  Empire  from  Augustus  to 
Con  Stan  tine,  and  the  Empire  from  Constantine  to  Justinian. 
And  the  history  of  law,  inseparable  from  the  history  of  the 
State,  because  the  growth  of  a  legal  system  both  detemiinos 
and  is  determined  by  the  general  condition  and  civilization 
of  the  nation,  finds  in  these  same  epochs  its  most  natural 
divisions.  Gibbon,  in  his  well-known  chapter  on  the  history 
of  Roman  law,  characterizes  the  epochs  of  law  by  the  degree 
of  development  which  the  law  had  in  each  attained,  and 
by  the  mode  of  instruction  and  the  character  of  the  civilians*. 
Such  a  method  of  dividing  the  histor}'  of  law  is  clear  and  satis- 
factory only  to  those  who  are  already  familiar  with  the  place 
which  is  to  be  assigned  to  law  in  the  history  of  the  people.  To 
designate  the  epochs  of  legal  history  by  borrowing  limits  from 
the  course  of  the  civil  history  is  preferable,  as  being  a  method 
much  more  precise  and  more  intelligible  to  readers  previously 
unacquainted  with  the  subject,  and  also  as  keeping  before  the 
mind  the  connection  between  general  and  legal  history.  We 
proceed  to  give  a  sketch  of  the  history  of  Roman  law  in  each 
of  the  four  periods  we  have  named. 

I.  History  of  the  Roman  Law  under  the  Kings. 

DouUe  ori-        3.  Obscure  as  is  everything  connected  with  the 

cin  of  the    Q^\y  history  of  Rome,  it  may  at  least  be  con- 

Konuifi  pO'  J  J  >/ 

ptdus.  sidered  indisputable  that  the  Roman  people  sprang 

from  a  double  origin;  that  two  distinct  races  com- 
bined to  impress  their  peculiar  manners,  traditions,  and  na- 
tional ideas  on   an  united   society.     The  one  wo   associate 

♦  Gibbon,  viii.  30. 
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with  tie  name  of  Romulus  and  llio  tribe  of  tho  Ramces,  the  i^-*S; 
other  with  Kuma  and  the  Titiensea ;  the  fonner  dwelt  on  tho  ^ni-^. 
Palatine,  the  latter  on  the  Gapitoline  and  Qiiirinal.  From 
these  two  sources  flowed  two  distinct  streams  of  thought  and 
feeling,  which  are  reflected  in  the  double  character  of  Roman 
law.  Public  law,  the  notion  of  a  polity  absorbing,  colouring, 
penneating  every  relodon  of  individual  life,  elaborated  into  a 
whole,  perfect,  at  leaut  in  theory,  and  presenting  at  all  points 
the  front  of  a  compact  and  exclusive  system,  we  may  venture 
to  speak  of  ns  belonging  to  tlie  people  of  Itomnhis.  Private  ^. , 
law,  the  peculiar  notions  of  the  family,  and  of  property,  which  "— — 
form  so  marked  a  feature  of  Roman  law,  belong  to  the  people  •>"-»S' 
of  TtttJus  and  Numa.  When  wo  have  apprehended  tliis  dJs- 
tinction,  whicli  lies  at  the  bottom  of  so  many  of  tlie  institu- 
tions of  Rome,  we  may  dismiss  from  a  sketch  of  the  history  of 
Roman  law,  many  of  the  vexed  and  curious  questions  which 
perplex  the  historians  of  early  Rome.  Such  important  pro- 
blems as  the  origin  and  rise  of  the  Luceres,  the  influence  of 
Etruria  and  Etruscan  institutions,  tlie  coDStilution  of  Servius, 
may  be  passed  almost  entirely  without  notice,  because,  great  as 
may  have  been  tbeir  eSect  on  the  liistory  of  Rome,  we  cannot 
perceive  that  lliey  exerted  any  marked  influence  on  any  but  its 
constitutional  law.  A  complete  history  of  law  would  indeed 
embrace  points  of  inquiry  which,  like  these,  are  rather  col- 
lateral than  foreign  to  its  main  sultject.  But  an  acquaintance 
with  them  cannot  be  said  to  be  necessary  for  the  comprehen- 
sion of  the  Institutes.  A  brief  sketch  of  tho  chief  elements 
of  public  and  private  law  as  they  present  themselves  to  us, 
simple,  obvious,  and  strongly  marked  in  the  light  of  an  early 
civihzation,  and  a  cursory  notice  of  the  mode  in  which,  during 
the  period  of  regal  Rome,  laws  were  made  and  justice  adminis- 
tered, is  all  that  we  can  attempt  to  give  here. 

4.  The  Ramnes,  the  leading  tribe  of  early 
Rome,  and  the  eni-liest  of  ila  settlers  who  were 
connected  with  the  Romans  of  later  history,  were  probably  of 
the  same  origin  as  the  inhabitants  of  tho  contiguous  Latin  towns : 
a  mixture  of  Tyrrhenian  or  Pelasgic  with  some  more  exclusively 
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Italian  race.     When  we  first  see  them  on  the  stage  of  histor}% 
tliey  present  the  features  of  a  carefully-organized  polity.     The 
tribe   was   divided  into    ten  cuncCy  mid  each  citrin  into  ten 
decuria ;  another  name  for  a  decuria  was  a  genu,  and  it  in- 
cluded a  great  number  of  distinct  families,  united  by  having 
common  sacred  rites,  and  bearing  a  common  name.     It  was 
not  necessary  that  there  should  be  any  tie  of  blood  between 
these  different  families,  in  order  that  they  should  form  part  of 
the  same  gens ;  but  a  pure  unspotted  pedigree,  ancient  enough 
to  have  no  known  beginning,  was  claimed  by  every  member  of  a 
gens  *,  and  there  was  a  theoretical  equality  among  all  the  mem- 
bers of  the  whole  tribe.     The  heads  of  the  different  families  in 
these  hundred  gentes  met  together  in  a  great  council,  called  the 
council  of  the  curies  {comitia  curiata),     A  smaller  body  of  one 
hundred,  answering  in  number  to  the  gen  fes,  and  called  the  senate, 
was  charged  with   the  office  of  initiating  the  more  important 
questions  submitted  to  the  great  council ;  and  a  king,  nominated 
by  tlie  senate,  but  chosen  by  the  curies,  presided  over  the  whole 
body,  and  was  charged  with  the  functions  of  executive  govern- 
ment, but  the  will  of  the  assembled  people  was  always  recognised 
as  the  fountain  of  power.     The  whole  of  the  community  kept  a 
careful  watch  over  the  proceedings  of  its  individual  members. 
If  a  member  of  one  family  wished  to  enter  another,  or  any  one 
wished  to  alter  the  course  of  succession  to  his  property  after 
his  decease,  these  were  matters  which  the  council  of  the  curies 
inquired  into,  and  decided  whether  it  should  permit  or  not.    As 
far  as  the  exigences  of  daily  life  would  allow,  the  individual  was 
swallowed  up  in  the  society.     When  the  tribe  went  out  to  war, 
it  did  not  conquer  lands  for  the  benefit  of  individuals,  but  for 
the  whole  people.     The  land  it  won  by  the  sword  was  public 
land ;  individuals  might,  if  the  people  thought  right,  gather 
the  fruits  of  the  land,  but  it  did  not,  and  never  could  belong 
to  them.     There  was  private  property  in  land,  for  the  portions 

*  Oetitiles  surU,  qui  inter  se  eodeni  nomine  sunt ;  non  est  satis :  qui  ah 
ingenuis  oriundi  sunt :  ne  idquidem  satis  est :  quorum  majorum  nemo 
servitutem  servivit :  abest  etiam  nu7ic  qui  capite  non  sunt  demintUi. — 
Cicero,  Topic  6. 
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of  the  city  they  inhabited  could  scarcely  be  held  in  common, 
and  plots  were  marked  oflf  as  the  burial-grounds  of  the 
gentetty  and  the  place  where  their  sacred  rights  were  celebrated ; 
but  still  the  great  bulk  of  the  land  was  the  property  of  the 
tribe.  Beneath  this  community  of  freemen  was  a  slave 
population,  and  also  a  body  of  dependents,  called  clients,  who 
^ere  attached  to  different  members  of  the  aristocratic  Kody  as 
retainers,  or  clansmen,  personally  free,  but  having  no  share  or 
interest  in  the  government  or  laws  of  the  ruling  tribe. 

5.  Tlie  Titienses,  or  Quirites,  were  of  Sabine 
The  Titien^B,     ^^^^^^^^^^      j^  ^,^9   from   them   that  the   later 

Romans  derived  all  that  was  most  distinctive  in  their  private 
law.  The  great  peculiarity  of  the  Sabine  law,  or,  as  it  is 
called  by  Latin  writers,  the  jus  Quiritium,  was  the  power  of 
the  mantis.  The  mantis  was  the  hand  of  the  conqueror. 
The  warrior,  or  rather  the  freebooter,  went  out  to  fight  and  to 
rob;  and  all  he  won  was  the  friiit  of  his  right  hand.  He 
could  deal  with  it  as  he  pleased ;  and  as  a  successful  raid  was 
his  chief  mode  of  acquiring  property,  all  he  possessed,  of 
whatever  kind,  was  considered  to  be  the  spoils  of  war.  He 
was  the  owner  by  conquest  of  all  that  belonged  to  him.  His 
property  was  all  classed  under  the  term  mancipium — it  had 
all  been  taken  by  the  ''hand"  {manu  captum),  feven  liis 
wife  and  cliildren  were  considered  to  belong  to  liim,  as  if  he 
had  acquired  his  rights  over  them  by  the  strength  of  his  hand. 
The  wife  was  reckoned  as  the  daughter  of  her  own  husband,  in 
order  Uiat  his  ascendancy  over  her  might  be  more  marked  ;  and 
she  and  her  children  were  as  completely  in  his  powTr  as  if  they 
had  been  carried  off  from  a  captured  town.  The  children  could 
have  no  separate  property ;  all  belonged  to  him  to  whom  they 
themselves  belonged :  and  if  a  son  married,  his  wife  belonged  to 
his  father.  When  the  tribe  went  out  to  war,  the  spoils  belonged, 
of  course,  to  the  whole  conquering  force.  Sometimes  the  spoil 
was  not  divided ;  but  it  was  sold,  and  the  proceeds  paid  into 
the  public  chest  {(erarium)  of  the  tribe.  This  sale  of  the 
mancijna  was  called  mancipatio ;  and  as  it  was,  perhaps,  origi- 
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nally  mndc  in  the  presence  of  the  whole  army,  and  as  the  money 

was  tohl  out  by  weiglit,  the  sale  of  maNcijna  generally  rame 

to  be  effbcteJ  in  the  presence  of  a  certain  number  of  witnesses, 

representing,  perhaps,  the  assembly  of  soldiers,  and  by  a  pair  of 

scales  and  a  piece  of  brass,  which  represented  the  old  mode  of 

payment.     Thus  arose  the  form  of  mancipation  so  important  a 

part  of  the  jm  Quintium ;  and  as  only  certain  things,  such 

as  men,  land,  tamed  cattle,  &c.,  are  the  prizes  of  such  warfare 

as  would   be  carried  on  between  the  tribes  of  Italy,  certain 

things  came  to  bo  considered  as  the  fitting  subjects  of  a  sale 

by  mancipaiio^  wliile  others  were  not ;  and  a  distinction  was 

drawn  between  things  mancijn  and  nee  mancipi, 

r     o                   ^'  From  the  Quirites.  or  Sabines,  much,  also,  of 
•/us  tyxcmni.  * '     '  ~      ~ 

the  sacred  law  of  the  Romans  was  derived. 
The  very  name  of  Numa  awakens  the  idea  of  religious  institu- 
tions and  ceremonies.  What  was  most  peculiar  in  the  religion 
of  Rome  was  its  intimate  connection  with  the  civil  polity. 
The  heads  of  religion  were  not  a  priestly  caste,  but  were 
citizens,  in  all  other  respects  like  their  fellows,  except  that 
they  were  invested  with  peculiar  sacred  offices.  The  king  Wiis 
at  the  head  of  the  religious  body;  and  beneath  liim  were 
augurs  and  other  functionaries  of  the  ceremonies  of  religion. 
All  the  whole  body  of  tlie  populus  had  a  place  in  the  religious 
I  system  of  the  State.  The  mere  fact  of  birth  in  one  of  the 
familicB^  forming  part  of  a  gens  gave  admittance  to  a  sacred 
circle  which  was  closed  to  iJl  besides.  Those  in  this  circle 
were  surrounded  by  religious  ceremonies  from  their  cradle  to 
their  grave.  Every  important  act  of  their  life  was  sanctioned 
by  solemn  rites.  Every  division  and  subdivision  of  the  State 
to  which  they  belonged  had  its  own  pecuUar  sacred  ceremonies. 
The  individual,  the  family,  the  genHy  were  all  under  the 
guardianship  of  their  respective  tutelary  deities.  Every 
locality  with  which  they  were  familiar  was  sacred  to  some 
patron  god.  The  calendar  was  marked  out  by  the  services  of 
religion:  the  pleasure  of  the  gods  arranged  the  times  of 
business  and   leisure,  and  a  constantly-superintending   provi- 
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dence  watched  over  the  counsels  of  the  State,  and  showed,  hy 
signs  which  the  wise  could  understand,  approval  or  displeasure 
at  all  that  was  undertaken. 

7.  The  Ramnes  and  Titienses  combined  to 
Union  of  the  fonn  a  common  society.  The  political  system  of 
Titienses,         *^®  former  opened  to  receive  the  latter,  who  in 

return  impressed  upon  the  whole  community  a 
sacred  character,  and  penetrated  all  the  relations  of  private 
life  with  their  peculiar  notions  of  the  manus  and  its  conse- 
quences. In  process  of  time  tliere  grew  up,  by  the  side  of 
this  associated  body,  a  new  element  of  the  State,  occupying 
a  position  very  different  from  that  which  was  occupied  by 
this  privileged  community.  The  plebs  was  formed 
by  the  inhabitants  of  conquered  towns  being 
brought  to  Rome;  perhaps  also  by  the  influx  of  voluntary 
settlers.  These  new-comers,  or,  if  we  are  to  suppose  that  the 
plehs  was  coeval  with  the  populus,  these  strangers,  remained 
without  the  political  circle  w^hich  included  the  Ramnes  and 
Quirites.  They  belonged  to  no  gens,  had  no  place  in  the 
comitia,  no  share  in  the  legislative  or  executive  government ; 
as  little  had  they  any  share  in  the  jus  sacrum.  They  were  as 
much  excluded  from  the  pale  of  the  peculiar  divine  law  as 
from  that  of  the  peculiar  public  law  of  the  ruling  body.  But 
tliey  had  one  point  in  common  witli  the  populus.  They  had 
the  same  private  law.  They  shared  the  jus  Quiritium,  The 
Sabine  doctrine  of  the  manus  coloured  their  Hfe,  as  it  did  that 
of  the  patricians.  They  exercised  the  same  powers  over  their 
family  as  the  patres,  that  is,  the  members  of  the  populus,  did 
over  theirs.  They  could  sell  by  mancipatio  ;  they  could  hold 
land  by  the  peculiar  tenure  which  was  part  of  the  Quiritian 
law.  The  manus  also  enabled  them  to  effect  those  acts  of 
private  life  for  which  the  patres  required  the  sanction  of  the 
curia.  If  a  plebeian  wished  to  free  his  son  from  his  manus, 
he  sold  him  to  a  nominal  purchaser;  if  he  wished  to  enter 
another  family,  he  was  bought  by  the  head  of  the  family  he 
wished  to  enter.  If  he  wished  to  make  a  testament,  he  sold 
his  inheritance  to  a  nominal  purchaser,  who  was  trusted  with 


8  INTRODUCTION. 

its  ultimate  distribution.     The  jilehn^  principally  of  a  Latin 

1^^     origin,  preserved  many  of  the  usages  and  some  porUon  of  the 

■^  f.        law  which  obtained  in  Latin  towns.     In  some  instances,  as,  for 

instance,  in  forming  the  tie  of  marriage,  we  know  the  j)iebs  to 

^  ^^»^  have  used  both  the  Latin  and  the  Sabine  form.     But  it  was 

•    their  participation  in  the  Jus  Quiritium,  in  the  peculiar  private 

law  of  the  popuius,  which  made  the  plebeians,  partially  at  least, 

^  citizens  of  Rome,  and  distinguished  them  from  the  inhabitants 

t*^  wvroi'  neighbouring  towns,  or  from  occasional  visitors  at  Rome 

^         itself.     It  was  impossible  that  the  two  orders  should  mix,  for 

y)v.ui  '^j^  plebeian  could  possibly  go  through  the  sacred  rite  of  con- 

farreatio,  by  which  alone  a  binding  marriage  could  be  formed 

by  a  patrician.     But  so   far  as  regarded  the  acquisition  of 

property  and  the   capacity   to   hold   or   alienate  it,   the   two 

orders  were  on  a  footing  of  equality.     In  the  language  which 

the  subsequent  history  of    Rome   makes  familiar  to  us,  tlie 

pleha  had  the  commercium,  but  not  the  connuhittm  *. 

rr      ^      ,  8.  Probably  the  relative  positions  of  the  Ram- 

How  far  the  ^    .  •  i       j  i      ,  i  ,  ,  . 

preceding  ac-     ne8»  Quintes,  and  plehs,  have  been  here  stated  m 

count  histori'     ^  much  more  unqualified  manner  than  is  war- 
caliy  true.  ^    ,        ,  i  no 

ranted  by  the  actual  state  of  facts  at  any  one 

time  of  the  national  history.     We  do  not,  for  instance,  ever 

find  the  Ramncs,  before  their  junction  with  the  Sabine  tribe, 

modelled  into  an  organized  system  of  curia  and  Rentes,     But 

when  the  two,  or,  if  we  include  the  Luceres,  when  the  three 

tribes  were  united  into  one  political  body,  we  find  that  in  each 

tribe  the  same  divisions  were  adopted,  that  the  same  system 

was  repeated,  and  that  the  whole  State  machinery  would  have 


*  Ihne,  who  has  been  followed  by  many  writers  whose  opinions  are 
entitled  to  weight,  considers  that  all  the  three  tribes  were  Sabine,  and 
that  the  plelfs  was  a  conquered  Pelasgic  population,  the  previous  holders 
of  the  site  of  Rome.  It  is  impossible  here  to  enter  into  the  reasons  why 
the  account  given  in  the  text,  much  of  which  has  been  suggested  by 
Puchta  {Inst.  i.  124-155),  has  been  preferred.  But  if  the  opinion  of  Ihne 
was  adopted,  it  would  be  necessary  to  make  little  change  in  the  history 
of  Law.  There  would  still  be  a  ruling  race,  with  a  public  and  sacred  law 
of  its  own,  and  a  private  law  which  it  shared  with  a  subject  population. 
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fceen  theoretically  perfect  if  only  one  tribe  had  ruled  at  Rome. 
"When,  therefore,  we  have  arrived  at  the  positiou,  that  the 
general  priuciples  of  tliis  sj-etem  originated  with  the  elder 
tribe  of  tlie  Ramncs,  ne  may,  for  the  sake  of  convenience  and 
clearness,  speak  as  if  they  had  elaborated  their  political 
organization  before  their  union  with  the  Quirites;  or  rather, 
we  may  look  at  it  as  it  might  in  theory,  and  may  in  fact,  have 
existed,  apart  frofn  any  other  political  body.  So,  loo,  we 
cannot  imagine  that  any  Italian  tribo  would  have  a  scheme  of 
civil  polity  which  was  not  hallowed  by  the  attendance  of 
religions  rites:  the  Ramnes  must  liave  had  a /»;*  sacrum  of 
tlieir  own.  Siit  us  we  find  abundant  signs  to  guide  us  to  the 
conclusion,  that  many  of  the  most  striking  features  of  the  ju» 
narriftii  that  obtained  in  Rome  were  of  Sabine  origin,  find  as 
we  cannot  hesitate  to  think  that  the  pcunliur  spirit  in  which 
religion  was  regarded  by  the  Romans  was  shared  by  races  of 
Sahellian  origin,  we  may  be  warranted  in  speaking  as  if  tlie 
Quirites  had  infused  tlirough  the  polity  of  the  united  body 
their  own  notions  of  tilings  divine.  Provided  that  we  do  not 
strain  facts  to  meet  tlieories,  or  apply  theories  as  if  they 
embraced  all  tlie  facts  which  would  seem  naturally  to  bear 
upon  them,  we  are  safe,  when  we  wish  to  gain  a  conception  of  so 
wide  and  vague  a  subject  as  early  Roman  law,  in  summoning 
up  before  us  tlie  phantoms  of  general  ideas  which  we  cannot 
find  ever  to  have  been  incorporated  into  palpable  existences. 
9,  Setting  before  us,  then,  the  idea  of  the 
/""■^  compact  polity  of  the  pof/uiu*  invested  with  a 
peculiar  religious  character,  and  a  jilcb^  tliat 
shared  it-s  private  law,  but  was  excluded  from  its  public  and 
its  sacred  laws,  we  may  pass  over  much  that,  in  the  hislor)'  of 
early  Rome,  is  properly  considered  of  great  importance  *.     The 


WAal 


*  The  account  given  above  of  the  relatWc  pocitions  of  tho  plebt  and 
the  popvlus  (aee  Pucuta,  Iiut.  i.  12G)  u  not  quite  in  accordance  with  the 
views  of  Niebuhr.  Supposing,  however,  that  Ja  the  true  one,  the  dis- 
crepaocy,  oi,  nt  least,  a  great  portion  of  it,  maj  fairly  be  attributed  to 
the  different  fonu   which  ideas  lake  when  iilatcd  ai  the  leiult  of  bis- 
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w  grwH^^CijitfiS  incorporation  of  the  Luccres  into  the  ruling  body  made  no  altera- 
ts  iUi>u^  nw  tion  in  the  character  of  its  political  system.  The  influence  of 
Lk  tt^  M/r^^  Etruria,  which  coloured  so  sensibly  the  whole  future  history  of 
^say^  r  •'  .Ch«  Rome,  made  scarcely  any  change  in  tlie  existing  system  of  law. 
puib'.  Etruria  taught  Rome  to  adopt  the  pomps   of  a  ceremonial 

y^  3  CsXu  religion,  and  to  lay  the  foundations  of  material  civilization. 
smU^  u^^Jtr*^  ^  -^^^  ^^®  worship  of  the  great  gods  of  the  Capitol  made  no 
I  uJm  -w  ^  change  in  the  character  of  the  juft  sacrum,  and  the  building 
mC  i!k,  '^^  ^Jwu«,  of  palaces  and  construction  of  roads  did  not  affect  the  law 
i^il  )fc?  f^^-*-  of  property.  Even  the  Servian  constitution,  and  the  formation 
*•    .  .  4  of  the   thirty  tribes,  laid   the  foundation   of  future   change, 

rather  than  altered  in  early  times  the  basis  on  which  existing 
institutions  were  founded.  The  centuries  opened  to  the  plebs 
a  door  to  political  power  by  making  tlie  two  orders  meet  on  the 
common  ground  of  a  graduated  scale  of  property ;  and  the  con- 
stitution of  tlie  thirty  tribes  marked  off  the  inhabitants  of  the 
town  and  country  into  small  local  divisions,  in  the  comitia  of 
which  tho^^/^ft*  had  of  course  the  preponderance.  But  though 
the  comitia  centuriata  took  away  ultimately  almost  all  political 
power  from  the  comitia  curiata,  and  the  comitia  tributa 
fonned  a  rallpng  point  for  a  plebeian  party,  still  the  old 
relations  of  the  different  members  of  the  body  politic  remained, 
in  theory  at  least,  long  unimpaired.  The  curies  alone  could 
give   the  religious  sanction  which  was  indispensable   to   the 


torical  inquiry,  and  when  drawn  out  into  the  detail  of  hbtorical  narra- 

Aid  c/lwCm*  M«*i«  tive.    There  are  some  questions,  as,  for  instance,  that  of  the  constitution 

/K  4^  4i^f'     ^^  *^®  plebeian  gerUeSy  which  cannot  receive  an  answer  that  harmonizes 

L/  •        with  the  leading  notions  which  any  theory  of  the  difference  between  the 

^^^    ,  ^         t^o  orders  suggests.    Arnold  does  not  seem  to  feel  any  difficulty  in 

S*  5  '^*<***^        stating  (IliM.  Jio7n.  i.  277,  note)  that  the  patrician  and  plebeian  Claudii 

Lj,    r  .^y^       inherited  as  gentiles  from  each  other.    This  may  have  been  the  case ;  but, 

jT     at  any  rate,  it  can  only  have  been  by  a  special  act  of  grace  on  the  part  of 

J****  f***^  the  patrician  Olaudii  that  a  share  in  the  sacra  of  the  gens  can  have  been 

iCuM  .  accorded  to  those  who  were  descended  from  a  marriage  not  hallowed  by 

TXa  w>*t.  ckL,     sacred  ceremonies.    Such  a  case  would  be  a  perfect  illustration  of  the 

difference  between  the  theory  and  practice  of  law.    In  theory,  the  jus 
iNiU»c*       ».w»«^   acKTum  of  the  patrician  order  would  have  been  closed  against  the  plebeian 
•  'ft,  UMi^j  ^"^^^ns  for  ever. 
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validily  of  the  resolutiona  of  tlic  eenturica,  and  the  p/cbx  wns 
as  much  aa  ever  excluded  from  admission  into  the  body  of  tho 
populut,  fenced  round  with  its  inipnssuble  wnll  of  religious 
privileges. 

10.  Tliere  could  be  very  little  direct  law- 
M^L  Itame  "*  ™itiug,  except  to  meet  teniporttr>-  emcrgenciiw, 
in  euch  a  coramuiitty  as  early  Kome.  \VIint 
laws  were  made,  were  first  proposed,  nrrangcfl,  and  determined 
on  by  the  Senate,  nnJer  the  ^lidimcc  of  its  chief  magistrate. 
the  king,  and  then  submitted  to  the  hinhost  source  of  power, 
the  eomilia  curiatti.  After  the  institution  of  the  centuries, 
tho  COM  ilia  cenliiriata  gradually  swcceedL-d  to  tho  political 
power  of  the  cuiiala,  and  the  curies  only  met  to  p[ive  a  formal 
religious  sanction  to  llidr  resolutions.  The  king  published 
regulations  on  matters  that  full  exchihivoly  within  his  proviuco 
ns  ponlifex  iiiaa-imHn,  and  a  eolleetion  of  these  lei/ea  recite, 
which  were  probably  nothing  more  than  by-laws  for  the  con- 
duct of  religious  ceremonies,  was  made,  or  said  to  he  made,  by 
Fupirius,  who  lived  in  the  time  of  Tarquiuius  Superbns*. 

10.  The  king  was  the  supreme  judge  in  all  causes. 
But  if,  in  a  criminal  trial,  the  accused  were  a  member  of  ■^P"'  J*"  " 
thopopulus,\ie  could  appeal  from  the  king  to  the  comitia  ciiriala.  li^  '•  '  ■■"■  "■ 
If  tho  accused  were  a  plebeian,  he  had  no  tribunal  to  which  he 
could  appeal,  until,  shortly  afti?r  the  expulsion  of  tho  kings, 
tbo  Valerian  Iiiwh  Rave  an  uppeal  to  a  comitia  of  which  the 
p/efis  formed  a  part.  Civil  cauaea  were  decided  by  the  king  in 
his  quality  of  ponlifcr  maximiia,  or  by  the  subordiuatc 
ponlijices  acting  under  him,  as  all  the  private  law  of  the 
populun  was  ao  mixed  up  with  the  sacred  law,  that  it  was  piirt 
of  tho  duty  of  a  puntifex  to  know  and  guard  ila  provisions  t. 


*  There  is  no  reuon  todoubt  thutPapiriugH'asarculpcr&'in  (Dio^rs. 
iii.  36).  But  when  Pomponiug  speaks  of  hU  collectioa  as  the  jut  civile 
papirianum  (D.  i.  2.  2.  2) ;  he  probably  uses  the  term  not  with  rtfercnca 
to  the  teal  work  of  Papiriua,  but  to  a  work  composoil  towards  the  end  of 
the  republic  bj  Graniua  FlaccuB,  Ik  Jure  Fupinauo  (D.  1.  16.  1-14). 

+  D.  i.  2.  2.  G. 
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Lastly,  as  the  paterfamilias  had  absolate  controul  over  those  in 
his  power,  there  was  a  judicial  system  in  the  bosom  of  each 
family.  Some  check,  however,  seems. to  have  been  placed  on 
the  abuse  of  this  power  by  the  necessity  under  which  the 
paterfamilias  probably  lay,  of  calling  together  a  family 
council  (of  the  at/nati),  and  receiving  its  sanction  in  cases 
of  unusual  importance  *. 

II.  History  of  Roman  Law  under  the  Republic. 

11.  The    history   of    the    half-century   that 

Ponhonqfthf     followed  the  expulsion  of  the  Tarquinii  contains 
I'leos  tmtneai"  '■  /.it 

ateli^  after  the     little  to  engage  tlie  attention  of  those  who  are 

^tl^Ki^s  following  the  course  of  Roman  law.     The  State 

was  occupied  abroad  witli  a  series  of  petty  wars, 

and  at  home  the  iron  hand  of  the  aristocracy  crushed,  as  far 

as  it  was  able,  the  strength  of  that  portion  of  the  community 

which  was  subsequently  to  prove  its  successful  rival.     Every 

now   and    then   the   plebs   extorted   some   concession   which 

promised  relief,  when  the  pressure  of  the  moment  made  the 

want  of  relief  most  keenly  felt.     Besides  the  right  of  appeal 

to  the  centuries  secured  by  the  lex  Valeria  in  every  case  when 

a   citizen   was   condemned    to   death,    the   secession    to    the 

Aventine  in  260  a.u.c.  wrung  from  the  patres  a  cancelment 

of  existing  debts,  and  the  creation  of  tribunes,  at  first  two  in 

number,    and   afterwards   ten,    to   defend   the  plebs.      These 

champions  of  the  lower  order  of  the  State  gave  great  additional 

importance  and  strength  to  the  comitia  trihuta^  as  having  to 

elect  magistrates,  protected  themselves  by  a  sacred  character, 

and  specially  commissioned  to  maintain  the  interest  of  so  large 

a  body  of  their  fellow-citizens.     But  the  plehs  had  to  struggle 

with  an  evil  which  no  partial  remedies  could  meet.     There  was 

no  body  of  Jawsto  which  they  could  appeal  in  case  they  were 

wronged.     The  whole  administration  of  the  laws  was  in  the 

hands  of  the  patricians,  and  there  was  no  appeal  from  the 


*  Tac.  Annal.  xiii.  32.     Valer.  Max.  v.  8.  2. 
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decision  of  the  magistrate  except  in  cases  where  life  was  at 
stake,  or  unless  the  injury,  inflicted  by  wilful  perversion  of  the 
law,  was  great  enough,  as  in  the  memorable  instance  of 
Virginia,  to  rouse  the  wronged  to  the  redress  of  physical  force. 
Many  of  the  rights  which  theoretically  belonged  to  the 
plebeians  as  sharing  in  the  private  law,  were  practically  denied 
them.  At  last,  a  successful  revolution  enabled  the  plehs  to 
insist  on  a  changed  form  of  political  government,  wliich  might 
open  the  door  of  power  and  oflSce  to  the  members  of  their 
own  body,  and  supply  a  machinery  for  the  preparation  of  a 
fixed  and  permanent  body  of  law.  The  Decemvirate.  super- 
seding and  incorporating  into  itself  every  other  magistracy,  and 
composed  of  an  egual'number  of  patricians  and  plebeians,  was 
formed  for  the  purpose  of  collecting  and  embodying  in  the 
form  of  written  law  all  those  portions  of  the  customary  law 
which  it  was  most  essential  for  the  due  administration  of  justice 
to  place  on  an  indisputable  footing,  and  publish  for  the  benefit 
of  the  whole  body  of  citizens. 

12.  The  lavish  praises  bestowed  on  the  laws  of 
TM^^"^  the  Twelve  Tables  by  the  later  writers  of  Rome,  and 
the  story  of  the  deputation  sent  to  learn  the  laws  of 
Greece,  would  give  us  an  idea  of  a  very  different  body  of  laws 
from  that  which  these  Tables  actually  presented.  We  should 
expect  to  find  a  systematic  exposition  of  Roman  public  and 
private  law  as  it  existed  in  the  times  previous  to  the  Gallic 
invasion ;  and  to  find,  also,  that  the  whole  body  of  law  was  at 
least  coloured  by  the  infusion  of  a  foreign  element.  We  should 
naturally  think  that  there  was  something  new  and  original  in  a 
legislation  which  Cicero  considers  as  almost  the  perfection  of 
human  wisdom  *.  The  fragments  of  the  Twelve  Tables  which 
remain  to  us  show  how  erroneous  are  these  conceptions  of  their 
contents.  There  is  nothing  whatsoever  borrowed  from  a 
foreign  origin,  except  some  provisions  respecting  the  law  of 
funerals,  taken  from  the  laws  of  Solon.  These  Tables  con- 
tained, for  the  most  part,  short  pithy  enunciations  of  those 

♦  See  especially  De  Orat.  I.  43,  44. 
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points  of  law  which  the  conduct  of  the  affiiirs  of  (kily  life 
required  to  bo  settled  and  publicly  announced.  The  law  had 
existed  before,  but  in  a  floating,  vague,  traditionary  shape, 
only  some  very  few  laws  having  been  engraved  on  tablets  and 
publicly  displayed.  No  rights  can  be  enforced  unless  actions 
can  be  successfully  carried  on ;  the  Twelve  Tables  gave  the 
outlines  of  the  system  of  civil  process.  Wills  not  made  before 
tlie  curia  were  very  uncertain  in  their  effect;  the  Tables 
pronounced  uti  legasaety  ita  jus  esto.  The  rate  of  interest  was 
undetcrminea,  and  the  plebeians  sank  under  the  usurious  exac- 
tions of  their  patrician  creditors  ;  the  faenus  unciarium,  about 
ten  per  cent.,  was  established  as  the  legal  rate  of  interest.  And 
on  all  the  most  important  heads  of  private  law,  the  Twelve 
Tables  contained  express  enactments — on  the  powers  of  the 
father,  on  successions,  tutelages,  the  rights  of  ownerahip  and 
possession.  Under  these  heads,  sometimes  points  of  the 
most  minute  detail  are  determined;  but  generally,  broad 
principles  are  stated  in  the  most  short  and  naked  manner 
possible.  The  Twelve  Tables  left  to  the  decision  of  the 
magistrate,  and  the  interpretation  of  those  skilled  in  law,  the 
application  and  exposition  of  these  principles ;  they  also  left 
many  parts  of  the  customary  law,  as  far  as  we  know,  wholly 
untouched  on.  But  what  the  exigences  of  the  time  required 
deciding,  they  decided;  and  they  laid  a  firm  foundation  on 
which  the  structure  of  private  law  would  rest  for  the  future. 
It  is  not  difficult  to  understand  how  this  was  esteemed  so  great 
a  gain  to  the  large  body  of  the  citizens,  that  these  laws  were 
spoken  of  by  the  ancients  as  the  creations  of  a  new  legislation, 
and  how  we  may  even  speak  without  impropriety  of  the 
Twelve  Tables  being  to  the  plebeians  a  beginning  of  their 
participation  in  the  private  law  of  Rome  *. 


*  Niebuhr  seems  to  consider  thai  the  commercium  was  first  given  to 
the  pl^  by  the  Twelve  Tables  (ii.  331).  It  is  not  easy  to  see  how  this 
can  be  reconciled  with  his  statement  that  the  Twelve  TaMea  wera  only 
a  consolidation  of  ancient  statutes  (ii.  337).  If  we  say  that  the  ])Iebs 
shared  the  private  law  of  the  populus,  but  that  great  practical  difficul- 
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^,  .  13.  The  decemvirate  was  nominally   intended 

The  attain-  r  •  x*  *u 

ment  of  po-    to  DO  a  means  of  removing,  as  lar  as  was  then 

lUicalequa-    thought  possible,  the  political  distinction  between 
PUbs,  ^®  orders.     How  little  the  object  was  really  accom- 

plished is  notorious.  Although  half  the  decemvirs 
were  plebeians,  the  suppression  of  the  meetings  of  the  comitia 
iributa,  and  the  loss  of  tribunes,  was  poorly  compensated  by 
the  presence  of  magistrates  who  acted  in  conjunction  with 
patricians,  and  readily  yielded  deference  to  their  colleagues. 
Besides,  the  two  Tables  added  in  the  year  of  the  second  de- 
cemvirate contained  provisions  which  later  writers  considered 
manifestly  unjust*;  and  we  know  that,  among  other  things, 
they  expressly  refused  the  connuhium  to  the  plehs.  The 
Twelve  Tables,  fixing  and  proclaiming  the  law,  were  un- 
doubtedly a  source  of  great  strength  to  the  plebeians,  and 
enabled  them  to  maintain  a  much  more  secure  position  in  their 
future  struggles ;  but  the  decemvirate,  regarded  as  a  crisis  in 
their  political  history,  was  certainly  unfavourable  to  them. 
Nothing  shows  more  completely  that  this  was  so  than  the 
progress  they  made  immediately  after  the  downfall  of  Appius 
Claudius  and  his  colleagues.  The  laws  of  Horatius  and 
Valerius  not  only  forbad  the  constitution  of  any  magjetrAcy 
from  which  there  should  be  no  appeal,  but  provided  that  the 
ordinances  of  the  comitia  iributa  should,  if  sancticmed  by 
the  senate  and  the  curies,  be  binding  on  all  Roman  citizens ; 
and  in  309,  only  four  years  after  the  abolition  of  the  decem- 
virate, the  Canuleian  law  gave  the  connuhium  to  the  plebs,  and 
the  marriage  of  a  patrician  with  a  plebeian  was  no  longer  for- 
bidden by  law.  This  change  was  important,  nojt  only  as 
removing  a  distinction  mortifying  to  many  individuals  and 
embarrassing  many  of  the  relations  of  private  life,  but  as 

ties  were  thrown  in  the  way  of  their  adopting  it,  wo  can  understand  how 
it  was  that  the  Twelve  Tables  were  a  great  boon  to  the  pUbs^  and  yet 
did  not  lay  the  foundation  of  that  claim  to  political  equality  which 
rested  on  the  possession  of  the  commercium  by  the  pl^y  and  seems  to 
have  been  quite  independent  of  any  particular  legislation. 
*  Cic.  de  Rep,  ii.  37. 
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breaking  through  one_of^  the  barriers  which  the  ju8_jg£rjim 
bad  hitherto  interposed  in  the  way  of  the  plebs*.  The  ob- 
stacle of  a  religious  disqualification  was  the  reason  generally 
assigned  by  the  populus  for  the  exclusion  of  plebeians  from 
public  officesf;  and  it  was  a  great  step  towards  political 
equality  that  the  objection  urged  to  marriages  between  the  two 
orders — that  it  would  disturb  the  sacra  of  the  gentes — should 
be  overcome.  The  advance  of  the  plehn  to  political  equality 
was,  however,  very  slow ;  and  it  was  not  until  a  century  and  a 
half  had  elapsed  from  the  passing  of  the  Canuleian  law  that  the 
two  orders  were  really  placed  on  an  equal  footing.  We  may  take 
the  year  407  a.u.c,  the  date  of  the  lex  Hortensia,  as  the  period 
when  we  can  first  pronounce  that  tlie  distinction  of  the  two 
orders  was  really  done  away.  When  that  law  had  been  passed, 
the  plebeian  had  a  full  share  in  the  jus  publicum  and  the  jus 
sacrum.  The  ordinances  of  the  comitia  irihuta  required  no 
confirmation  of  the  curies,  no  sanction  of  the  senate:  thev 
were  binding  on  the  whole  Roman  people  directly  they  were 
passed.  The  equality  between  the  two  orders  was  so  complete 
that  the  plebeian  could  become  consul,  censor,  praetor,  curule 
ffidile;  he  could  enter  the  Senate,  he  could  administer  justice; 
he  was  excluded  from  none  of  the  privileges  of  the  jus  sacrum ; 
he  could  become  pontifex  and  augur ;  and  though  he  could  not 
of  course  take  part  in  any  of  the  sacra  belonging  to  particular 
genteSy  go  through  certain  religious  ceremonies,  or  be  engaged 
in  the  service  of  particular  gods,  these  exceptions  did  not  lower 
his  political  position.  As  far  as  the  history  of  law  is  con- 
cerned, we  may  henceforward  lose  sight  of  the  distinction 
between  plebeian  and  patrician. 

14.  The  conquest  of  Italy  and  the  gradual  spread 

of^So^.     of  Roman  empire  materially  altered  the  character  of 

the  legal  system.     A  branch  of  law  almost  entirely 

new  sprang  up,  which  determined  the  different  relations  in  which 

*  Idedfiie  decemviros  connubium  diremisse,  ne  incertd  prole  auspicia 
turbarentur, — Liv.  iv,  6. 

t  Liv.  iv.  0. — Interroganti  tribuno,  cur  plebeitim  eonstUem  jieri  non 
oporteret  f  resvondit,  qudd  nemo  plebeixis  aiuvicia  haheret. 
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the  conquered  cities  and  nations  were  to  stand  with  reference  to 
Rome  itself.  As  a  general  rule,  and  as  compared  with  other 
nations  of  antiquity,  Rome  governed  those  whom  she  had  van- 
quished with  wisdom  and  moderation.  Particular  governors, 
indeed,  abused  their  power  most  frightfully ;  but  the  policy 
of  the  State  was  not  a  severe  one,  and  Rome  connected  itself 
with  her  subject  allies  by  conceding  them  privileges  propor- 
tionate to  their  importance,  or  their  semces.  The  jus  LatiNuni 
and  Xhejits  Itaiicum  are  terms  familiar  to  all  readers  of  Roman 
history;  the  first  expressed  that,  with  various  degrees  of 
completeness,  the  rights  of  Roman  citizenship  were  accorded 
to  the  inhabitants  of  different  towns,  some  having  the  com- 
niercium  only,  some  also  the  connuhium.  Towards  the  end  of 
the  republic,  after  the  Social  War  (a.u.c.  663),  the  distinction 
of  the  Latinitas,  as  a  partial  right  of  citizenship  attached  to 
the  inhabitants  of  particular  places,  disappeared  among  the 
people  of  Italy.  The  lex  Junia  (a.u.c.  664)  and  the  lex 
Plautia  (a.u.c.  668^  gave  the  full  rights  of  citizenship  to 
almost  the  whole  of  Italy,  and  the  Italians  were  distributed 
among  the  36  tribes.  The  jus  Itaiicum  expressed  a  certain  j[^  fh^iM 
amount  of  municipal  independence  and  exemption  from  taxa-  r 

tion.  attachecT^o  the  different  places  on  which  the  rif^ht  was  ^^  ' 

bestowed.  The  citizens  of  some  particular  places  in  the  pro-  uKu  f^^  v^ 
vinces  possessed  the  Jus  Latinum,  and  the  jus  Itaiicum  was 
attached  to  certain  privileged  cities ;  but  the  provinces  gene- 
ally  had  no  participation  in  either  right.  They  were  subject 
to  a  proconsul  or  proprsetor,  paid  taxes  to  the  treasury  of 
Rome,  and  had  as  much  of  the  law  of  Rome  imposed  upon 
them,  and  were  made  to  conform  as  nearly  to  Roman  political 
notions,  as  their  conquerors  considered  expedient*. 

But  the  contact  of  Rome  with  foreign  nations  produced  a 
much  more  remarkable  effect  on  Roman  law  than  the  intro- 
duction of  a  new  branch  of  law  regulating  the  position  of 

*  Sea  Warkkobnio,  Hist,  dti  droit  romain,  exterfif,  p.  70.    Saviony, 
Slit,  du  droit  rom,  au  moytn  age,  vol.  i.  ch.  2. 
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Charur  'n  ^^^j®^^  nations.  It  wrought,  or  at  least  contributed 
Soman  law  largely  to  work,  a  revolution  in  the  legal  notions  of 
^?^  ^^^  the  Roman  people.  It  forced  them  to  compare 
other  systems  with  their  own,  and  to  appeal  to  the 
higher  law  which  lies  at  the  foundation  of  national  laws,  and 
the  comprehension  of  which  is  necessary  to  reconcile  and 
harmonize  the  diversities  which  different  systems  of  national 
law  necessarily  exhibit.  In  the  language  of  the  jurists,  it 
brought  the  jus  gentium,  the  law  of  nations,  side  by  side  with 
the  jus  civile,  the  municipal  law  of  Rome.  The  prcetor  pere- 
HH4I/J  grinus,  who  was  appointed  to  adjudge  suits  in  which  persons 
who  were  not  citizens  were  parties,  could  not  bind  strangers 
within  the  narrow  and  technical  limits  in  which  Romans  were 
accustomed  to  move.  Many  of  tlie  most  important  parts  of 
Roman  law  were  such  that  their  provisions  could  not  be  ex- 
tended to  any  but  citizens.     No  one,  for  instance,  except  a 


citizen  could  have  the  peculiar  ownership  termed  dominium  ex 
jure  Quiritium,  But  when  justice  and  reason  pronounced  a 
stranger  to  be  an  owner,  it  was  impossible  for  a  prcetor  not  to 
recognise  an  ownership  different  from  that  which  a  citizen 
would  claim ;  and  what  magistrates  were  obliged  to  do  in  the 
case  of  strangers,  the  requirements  of  advancing  civilization 
soon  induced  them  to  do  in  the  case  of  citizens.  They  recog- 
nised and  gave  effect  to  principles  different  from  those  of  the 
municipal  law  of  Rome.  This  municipal  law  remained  in 
force  wherever  its  provisions  could  give  all  that  was  required  to 
do  substantial  justice;  but  when  they  could  not,  the  praetor 
appealed  to  a  wider  law,  and  sought  in  the  principles  of  equity 
a  remedy  for  the  deficiencies  of  the^w*  civile.  He  pronounced 
decrees  (edicta),  laying  down  the  law  as  he  conceived  it  ought 
to  be,  It  It  was  to  regulate  aright  the  case  before  him.  In  process 
of  time  it  became  the  custom  for  the  prtetor  to  collect  into  one 
edictum  the  rules  on  which  he  intended  to  act  during  his  tenure 
of  office,  and  to  publish  them  on  a  tablet  {in  albo)  at  the  com- 
mencement of  his  official  year.  These  edicts,  put  forward  at 
the  beginning  of  the  year  of  office,  were  termed  edicta  perpetua. 
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How  much  the  prsetor  was  aided  in  the  formation  of  a  broader 
and  more  comprehensive  system  of  law  by  a  change  in  the 
form  of  actions,  will  appear  when  we  come  to  speak  of  the 
system  of  civil  process.  By  degrees  such  a  system  was  intro- 
duced and  fully  established,  and  the  jus  honorarium,  the  law 
of  the  prsetors*  (qui  honores  gerebant),  was  spoken  of  as 
having  a  distinct  place  by  the  side,  and  as  the  complement,  of 
Xhejus  civile, 

^    .    .  15.  The  progress  of  law  was  also  much  facilitated 

prudentes.  ^J  ^^®  growth  of  a  body  of  men  termed  juris  consulti 
OT  juris  prudent es,  men  who  studied  the  forms,  and, 
in  time,  the  principles  of  law,  and  expounded  them  for  the 
benefit  of  their  friends  and  dependents.  They  were  generally 
among  the  first  men  of  tlie  State,  and  the  employment  was  con- 
sidered one  of  the  most  dignified  that  could  occupy  the  evening 
of  a  life  of  public  service  and  magisterial  honours.  In  the 
earlier  times  of  the  republic  tlie  patricians  alone  knew  the  days 
on  which  it  was  or  was  not  lawful  to  transact  legal  business, 
and  the  forms  in  which  actions  were  to  be  brought.  The  story 
of  die  publishing  of  a  collection  of  these  forms,  and  of  a  list 
of  the  days  on  which  business  could  be  transacted,  by  Caius 
Flavins,  is  familiar  to  all  readers  of  Livyf.  But  although  to 
a  certain  extent  the  study  of  the  law  became  open  to  all,  yet  it 
does  not  seem  to  have  been  ever  imdertaken  except  by  men  of 
eminence.  Such  men  used  to  instruct  and  protect  the  persons 
who  sought  their  advice,  explain  the  steps  necessary  for  the 
successful  conduct  of  an  action,  and  write  out  the  necessary 
forms  t*  They  gave  answers  when  asked  as  to  the  law  on  a 
particular  point ;  and  though  they  professed  only  to  interpret 
the  Twelve  Tables,  not  to  make  laws,  their  notion  of  interpre- 
tation was  so  wide  that  it  included  anything  which  could  be 


*  The  term  also  included  the  edicts  of  the  icdiles  who  issued  decrees 
in  matters  that  came  specially  within  their  province. 

t  Liv.  ix.  46. 

%  The  duty  of  a  jurisprudent  was  respo^idere,  cavere,  agere,  scribere, — 
Cio.  de  Orat.  i.  48. 
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brought  within  the  spirit  of  anything  which  the  Twelve  Tables 
enacted.  Such  answers  {responsa)  were  of  course  of  no  legal 
authority;  but  as  the  sage  would  frequently  accompany  his 
client*  (as  the  questioner  was  called)  before  the  magistrate, 
and  announce  his  opinion,  it  had  frequently  all  the  effect  upon 
the  magistrate  which  a  positive  enactment  would  have  had, 
and  thus  the  responsa  prudentum  came  to  be  enumerated 
among  the  direct  sources  of  law.  The  names  of  some  of  these 
sages  have  been  handed  down  to  us.  Cato  the  censor,  and 
Severus  Sulpicius,  the  cotemporary  of  Cicero,  are  those  other- 
wise  best  known  to  usf.  In  the  latter  days  of  the  republic  the 
juris  prudentes  were  men  acquainted  with  some  portion  at  least 
of  Greek  philosophy,  men  of  learning  and  general  cultivation ; 
and  it  is  not  difficult  to  understand  how  powerfully  their  au- 
thority, acting  almost  directly  on  judicial  decisions,  must  have 
contributed  to  the  change  which  the  law  underwent  towards  the 
end  of  the  republic. 

10.  The  centuries  met  to  decide  questions  of  war 
legislation.     ^^^  peace,  and  to  choose  the  higher  magistrates; 
but  the  laws  which,  after  the  lea:  Hortensia,  were 
passed  to  effect  any  real  change  in  the  body  of  Roman  law,  were 
luihy^^J^     Pf,.   ..       almost   all  plehincita.     The  comitia  trihuta  were 

recognised  as  almost  the  exclusive  centre  of  legis- 
lative power;  but  in  the  later  times  of  the  republic  a  con- 
tinually-increasing importance  was  attached  to  the  ordinances 
of  the  senate.  Gains  says  that  it  had  been  questioned  whether 
the  8enatu8'Conmlta  had  the  force  of  law  J.  Perhaps  they  had 
not  exactly  the  force  of  law  at  any  time  under  the  republic, 
excepting  when  they  related  to  matters  which  it  was  the  peculiar 
province  of  the  senate  to  regulate ;  but  they  were  probably  of 
little  less  weight  than  enactments  recognised  as  constitutionally 

The  Senate     ^^^^^°g'     ^^^   senate   successfully   maintained   a 
claim  §  to   exercise   a   dispensing  power,  and  to 


*  Clienti  promere  Jura. — Hob.  Epis.,  ii.  104, 

t  QiBBON,  viii.  31. 

X  Cicero  mentions  them  among  the  sources  of  law. — Topic  5. 

§  AscoK.  Argum.  in  Cornel.  (Orell.  p.  57). 
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release  individuals  from  obedience  to  particular  laws.  It  was 
generally  able  to  reject  a  law,  either  wholly  or  partly,  by  calling 
in  the  aid  of  religious  scruples ;  and  if  it  added  a  clause  to  a 
law,  the  new  portion  of  the  law  was  as  binding  as  the  old*. 
In  the  shape  of  directions  to  particular  magistrates,  it  issued 
injunctions,  of  which  the  force  was  felt  by  all  those  who  were 
subject  to  the  magistrate's  power ;  and  it  made,  we  have  reason  to 
think,  independent  enactments  in  matters  belonging  to  religion, 
police,  and  civil  administration,  and  perhaps  even  in  matters  of 
private  lawf.  The  senate  comprised  the  richest  and  most  in- 
fluential men  in  the  State ;  the  disruption  of  society  attending 
the  civil  wars  strengthened  their  influence ;  and  the  Bomans  of 
the  days  of  Cicero  were  quite  prepared  for  the  place  which  the 
senate  held,  as  a  legislative  body,  under  the  early  Caesars. 

^,  17.  Almost  an  equal  space  of  time  divides  the 

Changes  in     .      .      ,  «.  .-  i^.,.         «, 

Uie  charao-  beginmng  of  the  empire  from  the  legislation  of  the 
^r  ^^hJ^  Twelve  Tables,  and  from  the  legislation  of  Jus- 
and  after  tinian.  The  changes  which  the  law  underwent  in 
the  begin-  the  first  of  these  periods  is  strikingly  greater  than 
^^ire,  that  which  it  underwent  in  the  second.  In  the 
days  of  the  decemvirate,  Boman  law  was  a  narrow 
and  exclusive  system,  adapted  to  the  wants  and  expressive  of 
the  ideas  of  a  small  society  deeply  imbued  with  a  few  peculiar 
legal  notions  which  it  had  inherited  from  the  remote  antiquity 
of  its  parent  tribes.  When  the  victory  of  Actium  gave  Augustus 
the  dominion  of  the  civilized  world,  Boman  law  had  expanded 
to  meet  the  requirements  and  imbibe  the  influences  of  the 
various  nations  subject  to  the  laws  and  government  of  Bome. 
It  had  assumed  a  fixed,  definite  character,  which  was  never 
after  lost  or  materially  altered.  But  it  remained  for  the  genius 
of  the  great  jurists  of  the  three  first  centuries  of  the  empire  to 
arrange  and  unfold  it,  to  bring  it  into  harmony  with  the  prin- 
ciples of  philosophy,  and  to  give  it  the  character  and  the  dignity 
of  a  science. 


*  Ascov.  Argum.  in  Cornd,  (OrelL  p.  67). 
t  PucHTA,  Inatxt,  i.  29a 
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III.  History  of  Roman  Law  under  the  Empire. 

Augustus  to  Constantine. 

The  Emperor,  18.  The  first  emperors  were  only  the  chief 
tjm^^u^^'  magistrates  of  the  republic.  Augustus  and  his 
immediate  successors  united  in  their  own  persons  all  the  highest 
offices  of  the  State.  The  imperium,  or  supreme  command,  was 
conferred  on  them  by  the  lex  regia  passed  as  a  matter  of  form 
at  the  beginning  of  their  reign,  and  by  which  the  later  jurists 
supposed  that  the  people  devolved  on  the  emperor  all  their  own 
right  to  govern  and  to  legislate*.  The  assumption  of  des- 
potism was  veiled  under  an  adherence  to  republican  forms; 
and,  at  any  rate  during  the  first  century  of  our  era,  the  emperor 
always  afiected  to  consider  himself  as  nothing  more  than  the 
princeps  reipuhlicm.  Although  we  have  instances,  even  in  the 
time  of  Augustus,  of  edicts  intended  to  be  binding  by  the  mere 
authority  of  the  emperor ;  yet  the  people  at  first,  and  the  senate 
afterwards,  was  recognised  as  the  primary  source  of  law.  By 
degrees  the  emperor  usurped  the  sole  legislative  authority, 
either  dictating  to  the  senate  what  it  was  to  enact,  or,  in  later 
times,  enacting  it  himself.  The  will  of  the  prince  came  to 
have  the  force  of  lawf.  Sometimes  this  will  decided  what  the 
law  should  be  by  the  publication  of  edicta  pronounced  by  the 
emperor  in  his  magisterial  capacity,  or  mandata,  orders  directed 
to  particular  officers ;  sometimes  by  decreia,  or  judicial  sen- 
tences given  by  the  emperor,  which  served  as  precedents;  at 
other  times  by  rescripta,  that  is,  answers  given  by  the  emperor 
to  magistrates  who  requested  his  assistance  in  the  decision  of 
doubtful  points. 

j-^^^         19.  The  p.eopb  did  not  cease  to  make  laws  for  a  con- 
siderable time  after  the  commencement  of  the  empire  J. 
These   laws  were  of  course  really  the  creations  of  the  em- 

*  D.  i.  4. 1. 

t  Inst.  1.  2.  6,  qu&d  principi  placuit,  legU  hahet  vigorem. 

X  Oaius  mentiona  a  lex  Claudia, — Gaius,  L  157. 
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peror  s  will.  Augustus,  for  instance,  procured  the  sanction  of 
legislation  to  a  series  of  measures  wliich  made  a  considerable 
innovation  in  private  law.  These  measures  were  designed  to 
repress  and  discourage  the  excesses  and  corruption  of  a  de- 
moralized society.  The  lex  Julia  et  Papia  Poppaca,  and 
others  of  a  similar  character,  attempted  to  restore  virtue  to 
private  life  by  a  system  of  rewards  and  penalties,  attached  to 
the  fulfilment  or  neglect  of  family  duties.  They  failed  in 
their  object,  but  the  portion  of  law  to  which  they  belonged  was 
considerably  modified  by  their  provisions. 
TheS-nate  ^^'  ^^  was  the  senate,  however,  and  not  the 
people,  that,  even  in  the  days  of  the  earlier  CeesarSi 
was  regarded  as  being,  under  the  emperor,  the  source  of  law ; 
and  after  the  middle  of  the  first  century  of  our  era,  all  legis- 
lative enactments  of  which  we  know  are  senatus-consulta* 
The  election  of  magistrates  was  transferred  to  the  senate  firom 
the  comitia  *,  and  the  senate  was  intrusted  with  the  cognizance 
of  offences  against  the  emperor  and  the  State,  and  the  decision 
of  appeals  from  inferior  tribunals  f.  The  later  jurists  said  that 
the  senate  was  made  to  represent  the  whole  people,  because  the 
number  of  the  citizens  became  too  great  to  permit  of  their 
acting  as  a  political  body  J.  However  historically  false  this 
may  be,  it  yet  is  so  far  true  that  the  senate  was,  in  the  earlier 
times  of  the  empire,  a  body  distinct  from,  and,  in  a  certain  very 
limited  degree,  opposed  to,  the  emperor.  We  have  some  few 
memorable  instances  in  Tacitus  of  senators  who  dared  to  speak 
what  they  thought  §,  and  who  showed  that  tlie  senate  was,  in 
more  than  name,  a  remnant  of  the  republic.  Gradually  the 
very  notion  of  independent  action  died  away,  and  the  senate 
met  merely  to  adopt  the  will  of  its  master. 

21.  The  edict  urn  perpetuum,  the  annual  edict 
edZt*  ^^  ^^^  prrotor,  as  being  tlie  written  exposition  of 

the  JUS  honorarium,  was  the  subject  of  many  of 


*  Tacit.  Anfial.  i.  15. 

t  Suet.  Cali(/,  2  ;  ^^ero,  17.    Tacit.  Annal,  xiii.  44. 

t  Inst.  i.  2.  5.     PoMPONius  in  Di^.  i.  2.  9. 

§  Tacit.  Hist.  iv.  8.    Pucuta,  Inst.  i.  612. 
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the  treatises  of  the  Soman  jurists.  Id  the  time  of  Hadrian,  a 
jurist  of  great  eminence,  Salvius  Julianus.  was  appointed  by 
the  emperor  to  draw  up  an  edict,  partly  from  existing  edicts, 
partly  according  to  his  own  opinion  of  what  was  necessary, 
which  should  sen'e  as  the  guide  and  rule  of  all  succeeding 
praetors.  The  edict  which  he  drew  up  and  to  which  tlie  sanc- 
tion of  Hadrian  gave  the  force  of  law  was  itself  termed  the 
J^l^^^  edict um  j)erj)etuum,  the  word  perpetuum,  instead  of  meaning, 
as  before,  that  the  edict  was  in  force  throughout  a  year,  being 
used  to  express  that  the  edict  was  permanent  and  unchange- 
able. The  different  magistrates,  who  had  to  apply  the  edict, 
would  thenceforward  use  their  own  discretion,  only  when  the 
edict  drawn  up  by  Julianus  did  not  serve  as  an  express  au- 
thority. 

.    .  22.  The  writings  of  the  .jurists,  the  authority 

attached  to  their  decisions,  the  admirable 
manner  in  which  they  developed  and  arranged  the  law, 
formed  the  most  marked  feature  of  the  legal  history  of  this 
period.  Augustus  found  the  position  which  the  great  sages  of 
the  law  held  in  public  opinion  too  important  a  one  to  be  over- 
looked in  his  scheme  of  government.  He  formally  gave  to 
their  decisions  the  weight  which  usage  had  in  many  instances 
given  them  already ;  and  it  was  enacted  that  their  answers 
should  be  solicited  and  announced  in  a  formal  manner,  and 
given  under  the  sanction  of  the  emperor.  Hadrian  decided 
that  they  should  have  the  force  of  law,  provided  the  respondents 
all  afzpreed  in  their  answer ;  but,  if  they  differed,  the  judge  was 
at  liberty  to  adhere  to  whichever  opinion  he  preferred*.  Two 
jurists  of  eminence,  Antistius  Labeo  and  Ateius 
Labeoand  ^SEliS*  represented  in  the  days  of  Augustus  two 
CapUo,  opposite  modes  of  regarding  law,  and  were  the 
founders  of  schools  which  maintained  and  handed 
down  their  respective  opinions.  Labeo,  in  whom  a  wider  culture 
^    ^  had  instilled  a  love  of  general  principles,  did  not  hesitate  to 

I  Lm^^V      make  such  innovations  as  he  conceived  reason  and  philosophy 

vi/Uii^^  /^i^^  ♦  Gai.  i.  7. 
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to  require :  Capito  was  distinguished  by  the  fidelity  with  which  ^V^^ 
he  adhered  to  the  law  as  he  had  himself  received  it*.    A  sue-  i/i^^C 
cession  of  jurists  of  greater  or  less  renown  divided  themselves    ^      * 
under  the  banners  of  these  rival  authorities.     But  the  schools    - 
of  which  Labeo  and  Capito  were  the  first  authors  did  not  derive    i^i^^^^ 
their  names  from  their  founders.     The  one  school  was  termed 
Proculians  after  Proculus,  a  distinguished  follower  of  Labeo; 
the  other  Sabinians  after  Sabinus  a  follower  of  Capito.    Gains, 
who  informs  us  that  he  was  a  Sabinian,  gives  the  differing 
opinions  of  the  two  schools  on  many  subtle  questions  of  law. 
By  the  labours  of  this  succession  of  jurists,  the  law  was  moulded 
and  prepared  until  it  came  into  the  hands  of  the  five  great 
luminaries  of  Boman  jurisprudence — Gains,  Papinian,  Paul, 
Ulpian,  and  Modestinus. 

.  23.     Gains,  or  Cains,  as  the  name   is  sometimes   7 

written,  was  probably  bom  in  the  ♦fimf^  pf  Hftdrian^  3^^ 
and  wrote  under  the  Antonines.  Of  his  personal  history  /am4i4^ 
nothing  is  known.  He  himself  tells  us  that  he  was  an  adherent 
of  the  school  of  Sabinus.  Besides  other  works  which  he  is 
known  or  supposed  to  have  written,  he  composed  a  treatise  on 
the  edictum  provinciale  (the  edict  of  the  proconsul  in  the  pro- 
vinces) and  a  commentary  on  the  Twelve  Tables.  But  the 
work  by  which  he  is  best  known  to  us  is  his  Institutes.  The 
discovery  of  the  manuscript  of  this  work  by  Niebuhr  in  1816 
has  contributed  greatly  to  modem  knowledge  of  Roman  law. 
The  manuscript  had  been  written  over  with  the  letters  of 
St.  Jerome,  and  its  existence  was  entirely  unknown  t  until 
Niebuhr  brought  it  to  lij^ht  while  examinmg  the  contents  of 
the  library  of  the  Chapter  at  Verona.  The  Institutes  of  Gains 
formed  the  basis  of  those  of  Justinian,  who  has  followed  the 
order  in  which  Gains  treats  his  subject,  and  adopted  his  ex- 


*  Laheo  ingenii  qualitate  etfiducia  doctrince,  qui  et  in  cceteris  sapienticB 
partibtLS  operam  dederaty  plurima  innovare  statuit.  Ateiui  Capito,  in  his 
gtUB  ei  tradita  erant^  perseverabat. — Dig,  i.  2.  2.  47. 

t  Two  detached  pages  from  the  codex  (not  written  over)  had  been 
found  and  published  by  Maffei  i    178 
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position  of  law,  so  far  as  it  was  applicable  to  the  times  in  which 
the  Institutes  of  Justinian  were  composed.  The  work  of  Gains, 
therefore,  shows  us  what  was  common  to  the  two  periods,  and 
also,  where  the  law  had  changed,  enables  us  to  understand 
what  the  change  was,  and  what  the  law  had  really  been  at  the 
time  when  its  system  was  most  perfect. 

24.  JSmilianus    Papinianus    was    the    intimate 
*  '     g'\   ^  apinian.    g^^^^  ^^  ^^  emperor  Septimius  Severus,  and  held 

2UJJJJJ*  y"^  under  him  the  office  of  praetorian  preefect,  wbich  had  now  be- 
i^v^9  UluJ^  come  equivalent  to  that  of  supreme  judge.  He  probably 
/i  accompanied  Severus  into  Britain,  and  was  present  at  the  em- 

^  '    perors  death  at  York  in  a. D.  211.     Severus  commended  his 

two  sons,  Geta  and  Caracalla,  to  his  care.  Caracalla  dismissed 
Papinian  from  his  office ;  and,  after  liis  murder  of  Geta,  is  said 
to  have  required  Papinian  to  compose  his  vindication.  Papi- 
nian refused,  and  was  executed  by  the  orders  of  Caracalla.  He 
was  considered  the  first  and  greatest  of  .jurists,  and  every 
epithet  which  succeeding  writer^  could  devise  to  express 
wisdom,  learning,  and  eloquence  was  heaped  on  him  in  profu- 
sion. We  know,  from  the  Digest,  of  his  Books  of  Questions, 
Books  of  Answers,  and  Books  of  Definitions.  The  fragments 
of  his  works  which  we  possess  amply  justify  his  eminent  re- 
putation. 

25.  Paul,  Ulpian,  and  Modestinus  are  all  said  to 
*— '  have  been  pupils  of  Papinian.  Julius  Paulus  was  a 
member  of  the  imperial  council  and  prcetorian  preefect  under 
Alexander  Severus  (a.  d.  222).  Besides  numerous  fragments 
in  the  Digest,  we  possess  his  Receptm  Sentential  which  was  long 
the  chief  source  of  law  among  the  Visigoths  in  Spain.  The 
most  celebrated  of  his  works,  which  were  very  numerous*,  is 
that  Ad  Edictum  in  80  books. 

.  26.  Domitius  Ulpianus  derived  his  origin,   as  he 

himself  tells  us,  from  Tyre  in  Phoenicia  f.    He  wrote 


*  We  know  the  names  of  more  than  70,  embracing  an  extraordinary 
variety  of  subjects, 
t  D.  1.  1.  1. 
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several  works  daring  the  reigns  of  Septimias  Severus  and 
Caracalla,  and  perished  (a.d.  228)  by  the  hands  of  the  soldiers, 
who  killed  him  in  the  presence  of  the  emperor,  Alexander 
Severus.  He  was  praetorian  prsefect  at  the  time  of  his 
death,  but  the  exact  time  when  he  first  was  appointed  to  the 
ofiBce  is  unknown.  The  Digest  contains  a  greater  number 
of  extracts  firom  his  writings  than  from  those  of  any  jurist. 
Besides  these  extracts  we  also  possess  fragments  of  his  com- 
position in  twenty-nine  titles,  known  by  the  name  of  the  Frag- 
menta  Ulpiani, 

27.  Herennius  Modestinus  was  the  pupil  of 
*^^'  Ulpian  as  well  as  of  Papinian.  He  was  a  member 
of  the  imperial  council  in  the  time  of  Alexander  Severus,  but 
hardly  anything  is  known  of  his  history.  One  of  the  best 
known  of  his  writings  is  the  Excusationum  Libri,  We  have 
nothing  remaining  of  his  composition  except  the  extracts  from 
his  works  given  in  the  Digests. 

28.  The  influence  of  the  great  jurists  of  Rome 
I^uen^  of  Qjj  modem  jurisprudence  is  scarcely  to  be  esti- 
of  themrigts    mated  too  highly.     It  is  to  their  labours  and  their 

anmod^ju-  grenius  that  we  owe  the  creation  of  a  bodv  of  law, 
risprudeiux,      "  •' 

which,  based  on  the  traditions  and  adapted  to  the 

wants  of  a  particular  country,  is  fitted  by  its  wisdom,  its  scien- 
tific precision,  its  admirable  good  sense,  to  be  an  authority 
and  guide  in  every  country  and  at  all  times.  They  have  given 
us  something  more  valuable  than  good  laws  to  imitate  and 
adopt,  for  they  have  taught  us  how  to  think  on  legal  subjects. 
Throughout  their  writings  runs  a  vein  of  philo- 
Inflwnxx  of  gophy,  profound',  and  yet  not  too  subtle  to  be  ap- 
plied to  the  affairs  of  daily  life.  For  much  of 
their  philosophical  thoughts  and  feelings  they  were  un- 
doubtedly indebted  to  the  Stoics.  The  writings  of  Zeno,  of 
Chrysippus,  and  their  followers^  were  the  solace,  the  support, 
and  the  guide  of  the  great  minds  of  imperial  Bome.  A  phi- 
losophy, which  taught  that  a  stem  self-control  could  render 
the  individual  indifferent  to  extemal  calamities,  was  full  of  a 
sad  pleasure  to  men  who  could  do  nothing  to  relieve  the  out- 
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ward  misery  of  others  or  of  themselves.  Stoicism,  also,  prac- 
tical rather  than  speculative  in  its  teaching,  appealing  to  great 
principles,  but  never  abandoning  itself  to  a  prolonged  con- 
templation of  them,  had  in  it  something  that  was  nearly  akin 
to  the  spirit  of  law,  which  must  be  at  once  universal  and  par- 
ticular, universal  in  the  principles  on  which  it  rests,  particular 
in  its  practical  application.  Modem  writers  have  enumerated 
many  points  in  which  the  teaching  of  the  Stoics  has  suggested 
the  decision  of  the  jurists*,  but  the  connection  between 
stoicism  and  Roman  jurisprudence  is  not  to  be  sought  so  much 
in  a  concurrence  on  isolated  points,  as  in  a  general  similarity  of 
tone  and  community  of  principles. 

IV'^.  History  of  Roman  Law  under  the  Empire. 

Constantine  to  Justinian. 

29.  The  reigns  of  different  emperors  have  been 
^he^Hi^.of  selected  by  writers  on  the  history  of  Roman  law 
of  Roman  to  divide  the  long  space  of  time  that  separates 
1^  under    Augustus  from  Justinian.     Some   have  preferred 

making  the  close  of  the  reign  of  Alexander  Severus 
as  concluding  the  epoch  of  the  great  jurists,  the  limit  of  the 
first  half  of  their  subject.  Others  have  selected  the  time  of 
Diocletian,  who  began  an  important  change  in  the  mode  of 
conducting  judicial  proceedings,  and  who  is  the  last  of  the 
Heathen  emperors  before  the  establishment  of  Christianity,  as 
the  religion  of  the  State,  whose  name  is  familiar  to  us.  But  if 
we  make  the  establishment  of  Christianity  the  foundation  of 
our  division,  as  its  great  eflfect  on  Roman  law  may  naturally 
lead  us  to  do,  it  seems  more  proper  to  use  the  name  of  Con- 
stantino to  maik  tlie  transition  from  the  one  period  to  the  other. 

30.  The  influence  of  Christianity  on  Roman 

Chrl^anitu     ^^^  ^^^  parUyjiirect,  partly  indirect.     The  estab- 
lishment of  a  hierarchical  rank,  the  power  granted 

*  See  Puillimobe's  Ijitroduction  to  Studif  of  Roman  Law  (p.  237), 
and  the  extracts  from  Oujagius  (xxvi.  760)  there  given. 


INTRODUCTION.  29 

to  religious  corporations  to  hold  property,  the  distinction  be- 
tween Christians  and  heretics,  afiPecting  the  civil  position  of  the 
latter,  the  creation  of  episcopal  courts,  and  many  other  similar 
innovations  gave  rise  to  direct  specific  changes  in  the  law. 
But  its  influence  is  even  more  remarkable  in  the  changes  which 
were  suggested  by  its  spirit,  rather  than  introduced  as  a  neces- 
sary part  of  its  system.  To  the  community  which  citizenship 
had  bound  together^,  succeeded  another  bound  by  the  ties  of  a 
common  religion.  The  tendency  of  the  change  was  to  remove 
the  barriers  which  had  formed  a  part  of  the  older  condition  of 
society.  If  we  compare  the  Institutes  of  Justinian  with  those 
of  Gains,  we  find  changes  in  the  law  of  marriage,  in  that  of 
succession,  and  in  many  other  branches  of  law,  in  which  it  is 
not  difficult  to  recognise  the  spirit  of  humanity  and  reverence 
for  natural  ties,  which  Christianity  had  inspired.  The  dis- 
position to  get  rid  of  some  of  the  more  peculiar  features  of 
the  old  Boman  law,  observable  in  the  later  legislation,  was 
partly  indeed  the  fruit  of  the  impatience  and  indolence  of  a 
decaying  civilization ;  but  it  was  also  in  a  great  measure  due  to 
the  alteration  of  thought  and  feeling  to  which  the  new  religion 
had  given  birth. 

31.  Before  we  pass  to  the  legislation  of  Jus- 
tinian  we  must  bestow  a  cursory  notice  on  the 
efforts  made  by  Theodosius  II.  to  determine  and  arrange  the 
law,  and  to  promote  its  study.  With  a  view  to  keep  alive  and 
increase  the  knowledge  of  law,  he  founded  (in  a.d.  125)  a 
school  of  jurisprudence  at  Constantinople,  lie  also  consti- 
tuted the  works  of  the  five  great  writers,  Gains,  Papinian, 
Ulpian^  Paul,  and  Modestinus  into  a  source  of  law  of  the 
highest  authority,  enacting  by  a  constitution,  published  a.d. 
426,  that  the  judge  should  always  be  bound  by  the  opinion 
expressed  by  the  majority  of  these  writers;  if  those  among 
them  who  expressed  an  opinion  on  the  point  were  equally 


*  The  tie  of  citizenship  was  really  done  away  with  by  the  reckless- 
ness with  which  it  was  extended.  Caracalla  (a.i>.  212)  made  all  per- 
•ons  citiiens,  who  were  subjects  of  the  empire. 


80  INTRODUCTION. 

divided,  the  opinion  of  Papinian  was  to  prevail:  if  he  was 
silent,  the  judge  could  use  his  own  discretion.  In  a.d.  438, 
Theodosius  published  his  Code,  containing  a  collection  of  the 
constitutions  of  the  emperors  from  the  time  of  Gonstantine. 
It  was  made  on  the  model  of  two  earlier  collections  compiled 
by  the  jurists   Gregorianns  (a.d.  806)   and  Hermogenianus 

(A.D.d65). 

.  .  32.  The    emperor  Justinian   was   of   Sclavonic 

origin.     His  native  name  was  Uprauda,  a  word  said 


to  mean  upright,  and  thus  to  have  found  an  equivalent  in  the 
Latin  Justinianus.  He  was  bom  at  Taurisium  in  Bulgaria, 
about  the  year  a.d.  482,  and  having  been  adopted  by  his  uncle, 
the  emperor  Justin,  succeeded  him  as  sole  emperor  in  the  year 
a.d.  527.  He  died  in  a.d.  505,  after  an  eventful  reign  of  thirty- 
eight  years.  Procopius,  the  secretary  of  his  general  Belisarius, 
has  left  us  a  secret  memoir  of  the  times,  which,  if  we  may  rely 
upon  his  accuracy,  would  make  us  believe  Justinian  to  have 
been  a  weak,  avaricious,  rapacious  tyrant.  His  court,  wholly 
under  the  influence  of  his  wife  Theodora,  a  degraded  woman 
whom  he  had  raised  from  the  theatre  to  share  his  throne,  was 
as  corrupt  as  was  customary  in  the  empire  of  the  East.  Jus- 
tinian would  never  have  been  distinguished  from  among  the 
long  list  of  Eastern  emperors  had  it  not  been  for  the  victories 
of  his  generals  and  the  legislation  to  wliich  he  gave  his  name. 
The  successes  of  Belisarius  and  Narses  have  shed  the  splendour 
of  military  glory  over  his  reign.  But  his  principal  claim  to  be 
remembered  by  posterity  is  his  having  directed  the  execution 
of  an  undertaking,  which  gave  to  Boman  law  a  form  that  fitted 
it  to  descend  to  the  modem  world. 

83.  In  the  year  a.d.  528,  Justinian  issued  in- 

•^       ^    '     structions  for  the  compilation  of  a  new  Code. 

which,  founded  on  that  of  Theodosius,  and  on  the  earlier  codes 

on  which  that  code  was  based^,  should  embrace  the  imperial 


*  Shortly  before  the  time  of  Jufitinian  three  attempts  had  been  made 
to  draw  up  a  body  of  law  for  the  use  of  the  western  barbarians  and 
their  Eoman  subjects.    These  were — the  edict  of  Theodoric,  king  of  the 
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constitutions  down  to  the  date  of  its  promulgation.  The  task 
was  entrusted  to  b  body  of  ten  commissioners,  who  completed 
their  labours  in  the  following  year,  and  in  the  month  of  April, 
A.D.  529,  the  emperor  gave  it  his  sanction,  and  abolished  ell 
preceding  collections. 

84.  In  the  December  of  the  following  year, 
*^  '  Tribonian,  who  had  been  one  of  the  commission 
appointed  to  draw  up  the  code,  and  who  had  recommended 
himself  to  the  emperor  by  the  energy  and  ability  he  had  shown, 
was  instructed,  in  conjunction  with  a  body  of  coadjutors  whom 
he  selected  to  the  number  of  sixteen,  to  make  a  selection  from 
the  writings  of  the  elder  jurists,  which  should  comprehend  all 
that  w^as  most  valuable  in  them,  and  should  form  a  compen- 
dious exposition  of  the  law.  In  spite  of  the  foundation  of 
schools  of  jurisprudence,  of  which  those  of  Rome,  Constanti- 
nople, and  Berytus  were  the  most  famous,  the  knowledge  which 
the  lawyers  of  the  time  had  of  the  writings  of  the  old  jurists, 
was  exceedingly  limited.  Justinian  wished  not  only  to  pro- 
mulgate a  body  of  law  which  should  not  be  too  bulky  and 
voluminous  for  general  use,  but  also  to  provide  a  work,  the 
study  of  which  should  form  a  necessary  part  of  legal  education. 
The  commissioners  performed  their  task  in  the  incredibly  short 
space  of  tliree  years,  and  on  the  30th  of  December  a.d.  533, 
the  emperor  gave  to  the  result  of  their  labours  the  force  of  law. 
The  compilation  termed  Digesta,  or  Pandecta?,  from  its  com- 
prehensive character,  was  divided  into  fifty  books,  and  was 
arranged  on  the  model  of  the  perpetual  edict,  tllpian's  work 
on  the  edict  had  been  a  text  book  in  the  schools  of  juris- 
prudence, and  probably  it  was  this  that  determined  the  com- 
missioners to  adopt  a  model*,  which  has  prevented  their  work 
having   anything    like    a  scientific   arrangement.     There    are 

Ostrogoths  (a.d.  500) ;  the  Lex  Bomana  Burgundiarum  (a.i>.  500) ;  and 
the  Lex  Roincina  VUigothorum  (a.d.  50G).  These  names  are  so  well  known 
that  it  is  perhaps  hardly  proper  to  pass  them  over  altogether ;  but,  as  their 
assistance  was  not  employed  in  the  construction  of  Justinian's  legisla- 
tion, a  detailed  account  of  them  is  unnecessary  here. 
♦  WA&9K<E2iia,  Hist,  du  droit  romain,  p.  182. 
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diirty-nine  jurists  from  wh'-^se  writinsrs  the  Digest  contiuns 
Uteral  extracts,  tiios^  fn:>m  Ulpian  and  Paul  constituting  about 
one- hall'  of  the  wliolo  work. 

^     ,  :i.j.  The   Digest  was   too  vast   a  work,   and 

also  required  for  its  comprehension  too  great  a 
previous  knowledge  of  hiw  to  admit  of  its  being  made  the 
opening  of  a  cour^  of  legal  study.  Justinian,  therefore, 
determined  to  have  an  elementary  work  composed.  He  had 
declared  his  intention  in  the  constitution  of  Dec.  a.d.  530, 
in  which  he  directed  the  compilation  of  the  Digest;  and 
Tribonian,  in  conjunction  with  Theophilus  and  Dorotheas, 
respectively  professors  in  the  schools  of  Constantinople  and 
Berytus,  were  appointed  to  draw  it  up.  This  elementary  work 
is  the  Institutes.  It  was  formed  on  the  basis  of  the  Institutes 
of  Gains,  alterations  being  made  to  bring  it  into  harmony  with 
the  Digest  and  Code. 

SG.  There  were  still   some  points  which   had 

DfcUiolu,       ^^^  debated  by  the  old  jurists,  and  to  which  the 

legislation  of  Justinian  did  not  as  yet  furnish  any 

answer.     To  determine  these,  Justinian  published  a  book  of 

Fifty  Decisions ;  and  as  the  code  of  the  year  529  a.d.  was  a 

very  imperfect  work,  it  was  determined  to  revise 

<W^.       '     ^^^^  code,  and  to  incorporate  the  Fifty  Decisions 

in  the  revised  edition.     Tribonian  was  appointed 

to  superintend  the  undertaking,  and  in  Nov.  a.d.  534  the  new 

code,  called  the  code  rvpvtita  pnelectiouis,  received  the  force 

of  Inw.    This  is  the  code  we  now  have ;  the  former  code,  that 

of  A.D.  520,  having  been  carefully  suppressed,  and  no  trace  of 

it  n^niaining.     The  Code,  which  is  di\'ided  into  twelve  books, 

iH  arranged  nearly  in  the  same  manner  as  the  Digest. 

TVir.VcW.*.         ^^'  ^^^^^   «lustinian  could   not  endure  that  his 

having  systematizod  the  law  should  exclude  him 

from   law-making.     Ho   announced   in  the  Code*  that   any 

logiHlaUvo  rofonns  ho  might  at  any  future  time  see  fit  to  make 

Hhould  bo  publiHhed  in  tho  form  of  Novellm  Constitutiones 


**  C<mH,  dt  EiMnd,  Cod,  4. 
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Many  such  Novella  were  afterwards  published;  the  first  in 
January,  a.d.  535,  the  last  in  November,  a.d.  564.  Altogether 
they  amount  to  165;  but  no  collection  of  them  seems  to  have 
been  made  in  the  lifetime  of  Justinian.  But  few  of  them  bear 
a  later  date  than  a.d.  545,  the  year  of  Tribonian's  death. 

38.  The  Institutes   of  Justinian,  after  a  few 

f^hfT^^    general  observations  on  the  nature,  the  divisions, 

tutes.  and  the  sources  of  law,  proceed  to  treat,  first  of 

persons,  then  of  things,  then  of  successions  to 
deceased  persons,  then  of  obligations,  and  lastly  of  actions. — 
An  arrangement  as  nearly  similar  as  possible  will  be  observed 
in  the  following  outline  of  Roman  private  law. 


ROMAN  PRIVATE  LAW. 

39.  However  imperfectly  men  may  listen  to  the 
rule  of€^  voice  of  reason,  they  generally  admit  that  reason, 
tion,  the*  faculty  by  which  we  apprehend  the  first  prin- 

ciples of  human  actions,  furnishes  the   idea  of  a 
perfect,  immutable,  indisputable  rule  of  what  human  actions 
ought  to  be.     As  subordinate  to,  and  dependent  on  this,  stand 
the  rules   which   men  practically   apply   to   regulate   human 
institutions  and  the  conduct  of  human  affairs.     These  lower 
rules,  indeed,  being  imperfectly  deduced  from  the 
^.j^l^  *     ^    highest  rule,  reflect  its  presence  only  in  a  very 
inconsiderable  degree.     Still,  those  who  are  sub- 
ject  to  them,  do  not  cease  to  recognise  the  existence  of  a 
standard  established  by  reason ;  they  believe  that  their  actions 
are  in  a  measure  regulated  in  accordance  with  it,  however 
evident  it  may  be  that  the  rules  which  determine  those  actions 
really  fall  very  far  short  of  the  rule  which  reason  furnishes  *. 
Law  is  the  rule,  or  summary  of  rules,  enjoined  on  an 
inferior  by   a  supenor;    and  when   we    look   on   the 
highest  rule  of  human  conduct  as  imposed  by  God  on  man,  we 

*  Whewbll's  EiemenU  of  Morality^  Bk.  i. 
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speak  of  it  as  natural  law,  the  law  under  which  we  are  placed 
by  our  birth  into  tne  world  *.  The  particular  rules,  which,  in 
subordination  to  the  highest  rule,  are  imposed  on  the  dwellers 
in  a  particular  State  by  the  general  authority  of  the  State, 
we  term  the  law  of  that  State.  All  tliat  is  so  imposed,  or 
which,  by  a  contemplation  of  the  higher  law  of  nature,  we 
conceive  ought  to  be  so  imposed,  was  included  in  the  Eoman 
word  juSy  for  which  we  have  no  exact  English  equivalent. 
There  are  many  principles  which  reason  tells  us  ought  to 
govern  human  conduct,  which  are  not,  nor  is  it  supposed  they 

ought  to  be,  imposed  by  law  on  men.  They 
S£!y^aid  ^^  °°^'  therefore,  fall  into  the  province  o£  jus, 
moralvty.  that  which  is  pronounced  by  law  to  be  right, 

but  of  morality,  which  differs  from  jus  by  its 
including  all  possible  application  of  the  highest  law  to  human 
conduct. 

40.  The  particular  form  which  right  takes  iu  any 
^i^^*^  State  is  never  arbitrarily  determined  by  that  State, 
States,  but  depends  on  the  history,  condition,  and  civiliza- 

tion of  the  people.  There  are  some  of  the  great 
elements  of  right  which  are,  by  the  constitution  of  man, 
acknowledged  in  every  State;  but  they  unfold  themselves  in 
very  various  shapes,  according  to  the  influences  to  which  they 
are  subjected.  As  civilization  advances,  the  law  of  a  bygone 
period,  seen  by  the  light  of  the  highest  law,  seems  cramped 
and  insufficient.  An  appeal  Js  made  to  the  highest  law,  and 
new  principles  deduced  from  it  are  incorporated  into  the  general 
system  of  law.  The  carrying  out  of  the  law  is  justice;  the 
recourse  to  what  is  good  and  right  without  the  pale  of  the  law 
is  equity.  Jus  was  sometimes  used  for  the  law  as  it  stood,  as 
opposed  to  what  equity  introduced ;  but  in  its  wider  and  more 
proper  acceptation,  it  included  both,  and  also  all  that  it  was 
conceived  a  perfect  system  of  law  would  include.  Hence  jus 
.  was  said  to  be  the  ars  honi  et  aqui  t,  the  doctrine  of 
all  that  was  good  and  equitable.    Jurisprudence,  y?/rw- 

*  CiosBO,  de  Mep.  iii.  22. 
t  IHff,  i.  1.  1. 1. 
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,    .       ,  prudenita,  is  the  knowledge  of  jus,   compre- 

nending  both  the  apprehension  of  its  scientific 

principles  and  the  practical  application  of  its  roles. 

The  law  of  a  State  prescribes  the  different  relations  in  which 

the  members  of  a  State  are  to  stand  to  things  and  to  each 

other.     The  claim  which  each  man  has  to  have  any  of  these 

„.  .        relations  observed  in  his  own  case  is  a  ritrht;  and  as 
Rights,       ,.,  ,  .-.,,  .,. 

the  right  most  be  conceived  to  belong  to,  or  reside  m 
a  person,  we  speak  of  a  right  being  the  right  of  a  person,  e.  g. 
my  right  to  have  that  book,  your  right  to  have  that  house ; 
the  Bomans  used  the  worA  jus  to  express  such  particular  rights 
{jus  meum,  jus  tuum)  as  well  as  the  whole  sum  of  rights. 
When  we  examine  the  different  rights  established  by  law  in  a 
State,  we  find  some  of  a  pubhc  character,  affecting  individuals 
as  members  of  a  body  pohtic ;  others  of  a  private  character, 
affecting  individuals  directly.  It  is  only  of  the  private  rights 
established  by  Roman  law  that  we  now  propose  to  speak ;  and 
as  rights  are  either  rights  which  persons  have  over 
the  iuhket  things,  or  rights  which  persons  have  against  some 
other  person  or  persons,  we  shall  treat,  first,  of  the 
mode  in  which  the  Roman  law  regarded  persons,  then  of  the 
mode  in  which  it  regarded  things ;  then  of  the  rights  it  gave  to 
persons  over  things,  then  of  the  rights  it  gave  to  persons  against 
persons;  and,  lastly,  of  the  method  by  which  the  State 
enforced  private  rights  when  disputed  or  disregarded,  that  is, 
the  system  of  civil  process. 

I.  Persons. 

41.  The  word  persona  had,  in  the  usage  of 
^^^J^  ^^  Roman  law,  a  different  meaning  from  that  which 
sona.  we  ordinarily  attach  to  the  word  person.     It  was 

employed  to  denote  any  being  capable  of  having 
and  being  subject  to  rights.  All  men  possessing  a  reasonable 
will  would  naturally'be  persona ;  but  not  all  those  who  were, 
physically  speaking,  men,  were  persona.  Slaves,  for  instance, 
were  not  in  a  position  to  exercise  their  reason  and  will,  and  the 
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ff    ryuS^y^         Freedom. 


law,  therefore,  refiised  to  treat  them  tea  person  a.  On  the  other 
hand,  many  persona  had  no  physical  existence.  The  law 
clothed  certain  abstract  conceptions  with  an  existence,  and 
attached  to  them  the  capability  of  having  and  being  subject  to 
rights.  The  law,  for  instance,  spoke  of  the  State  as  ^persona. 
It  was  treated  as  being  capable  of  having  rights,  and  of  being 
subject  to  them.  These  rights  really  belonged  to  the  men  who 
composed  the  State,  and  they  flowed  from  the  constitution  and 
position  of  associated  individuals.  But,  in  the  theory  and 
language  of  law,  the  rights  of  the  whole  community  were  re- 
ferred to  the  State,  to  an  abstract  conception  interposed 
between  these  rights  and  the  individual  members  of  the  society. 
So,  a  corporation,  or  an  ecclesiastical  institution,  was  a, persona, 
quite  apart  from  the  individual  persona  who  formed  the  one 
and  administered  the  other.  Even  the  Jiseus,  or  imperial 
treasury,  as  being  the  symbol  of  the  abstract  conception  of  the 
emperor's  claims,  was  spoken  of  as  h  persona, 

42.  The  technical  term  for  the  position  of  an  in- 
dividual regarded  as  a  person  was  status^  and   the 
constitutive    elements    of   his    status    were    liberty,   citizen- 
ship, and  membership  in  a  family.     Jbirs^  he  must 


Status, 


be  free.  A  slave  had  no  rights.  In  tlie  earlier  days 
of  Boman  law,  no  one  would  have  conceived  this  unnatural. 
But  philosophy,  and  the  study  of  morality,  taught  the  later 
jurists  that  the  condition  of  a  slave  was  a  violation  of  natural 
law.  It  was  not,  however,  necessary  that  the  person  should 
have  been  bom  free  {ingenuus) ;  for  the  process  of  manumis- 
sion placed  the  slave  on  a  level  with  the  freeman.  At  first 
manumission  was  a  public  act,  for  it  was  the  creation  of  a  new 
citizen ;  but,  like  many  other  public  acts  of  Roman  law,  it  be- 
came in  later  times  a  merely  private  one,  and  its  forms  were 
gradually  simplified.  Enfranchised,  and  become  Hbertus,  or 
libertinus,  if  spoken  of  with  reference  to  his  patron,  that  is 
the  person  to  whom  he  had  belonged  as  a  slave,  and  who  had 
freed  him,  he  had  the  rights  of  a  freeman,  but  yet  occupied  an 
inferior  position.  He  still  owed  certain  duties  to  his  patron, 
and  in  certain  cases  his  patron  was  his  heir.     Time,  however, 
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which  at  last  reduced  the  whole  body  of  the  State  to  an  equality,  j^****^^^ 
gradually  improved  his  condition ;  and,  except  in  social  posi-  ^JjJui  i  ^ 
tion,  there  was  little  real  difference,  in  the  days  of  the  later       .    . 
empire,  between  the  condition  of  the  man  free  by  birth,  and     ,    ^ 
that  of  the  enfranchised  slave. 

^.  .  43.  The   second   element   of   the    status   was  '^^'^m*-^*-*  e- 

citizenship.  The  Eoman  notion  of  the  State  was  ^^^  f'  '**^ 
that  of  a  compact  privileged  body  separated  off  from  the  rest  Wi  4  £^' 
of  the  world  by  the  exclusive  possession  of  certain  public  and 
private  rights.  In  the  early  times  of  Rome  the  cives,  or  mem- 
bers of  the  State,  were  divided  into  the  two  bodies  of  pa  (res 
and  plebeians,  the  former  of  whom  had  a  public  and  sacred 
law  peculiar  to  themselves,  while  they  shtired  with  the  latter 
that  system  of  private  law  which  is  known  as  theyw*  Quiritium, 
Beyond  the  State  all  were  hostes  and  barhari.  But  as  civiliza.- 
tion  progressed,  the  number  of  foreigners  who  resorted  to  Kome 
for  trade,  or  were  othenvise  brought  into  friendly  relations  with 
citizens,  was  so  great  that  they  were  looked  upon  as  a  distinct 
class,  that  of  peregrini.  To  be  a  citizen  was  thenceforward 
not  to  be  a  peregrinus,  the  force  of  the  one  idea  being  brought 
out  by  the  prominence  of  its  opposite.  A  peregrinus  was 
subject  only  to  the  Jus  gentium ;  citizens  alone  could  claim 
tfie  privileges  of  the  jus  Quiritium,  But  when  her  conquests 
placed  Rome  in  now  and  varying  relations  with  the  nations  of 
Italy,  an  intermediate  position  between  the  citizen  and  the 
peregrinus  was  accorded  to  tlie  more  privileged  of  the  van- 
quished. Some  of  the  rights  of  the  citizen  wore  given  to  them, 
and  some  were  withheld.  These  peculiar  rights  of  the  citizen 
were  summed  up  in  the  familiar  term  suffra^ium  et  honores^ 
the  right  of  voting  and  the  capacity  of  holding  magisterial 
o£Bces  for  the  public  privileges,  and  in  those  of  connuhium 
and  commercium  for  tlie  private.  Connuhium  is  a  term  which 
explains  itself.  The  foundation  of  the  Roman  family  was  a 
marriage  according  to  the  jus  Quiritium,  and  not  to  have 
the  connuhium  was  to  be  incapable  of  entering  into  the 
Roman  family  system.  In  the  word  commercium  were  in- 
cluded the  power  of  holding  property  and  making  contracts 
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acoording  to  the  Roman  law,  and  also  the  test amenti  f actio,  or 
power  to  make  a  will,  and  to  accept  property  under  one.     By 
the  jus  Latinum  and  the  jus  Italicum  varioas  modifications 
of  the  different  rights  implied  in   the  civitas  were  granted. 
The  jus  Latinum  gave  private  rights  to  individuals,  the  jus 
Italicum  gave  public  rights  to  towns.     In  some  cases  the  jus 
Latinum  gave  the  connuhium  and  commercium;    in   some 
only  the  latter,  in  many  only  a  portion  of  the  latter,  the  testa- 
menti  f actio ^  the  power  of  making,  or  taking  under  a  testa- 
ment, being  withheld.     The  jus  Italicum  gave  certain  favored 
7W  iu««  4ui4%  0^  towns  a  municipal  constitution  more  or  less  connected  with  the 
0nuCu«t  ChIiua*.  supreme  power  of  Rome.     In  the  course  of  time  other  shades 
#1^  Tfc  ufcUi^  *  between  the  civis  and  the  peregrinus  were  introduced,  but  all 
««fi«  'jJCi  luR^     distinction  between  them  was  gradually  swept  away,  by  the  in- 
|l>fy»  tit  ^Uv«W  creasing  recklessness  with  which  the  rights  of  citizenship  were 
^  it4t#K4  i«Ur     bestowed.     Until  at  last  Caracalla  made  all  the  free  subjects  of 
T2-sf* .  the  empire  citizens ;  and  thenceforward  the  class  of  peregrini, 

iHiM|VuMM*r   ^properly  speaking,  ceased  to  exist.     All  the  free  inhabitants  of 
w-'tH*  UiTMiwi^the  civilized  world  were  cives,  and  beyond  were  nothing  but      ' 
Tfynltj  Ajru-C^    barbari  and  hostes.  ! 

^  ^fanti^  iv^  rph  i    a  ^^*  ^^®  Roman  family,  in  the  peculiar  shape 

Nkiu«4r  lU  it  assumed  under  the^w*  Quiritium,  was  modelled 

^^^u^Him^)S)^0Ji  a  civil  rather  than  a  natural  basis.     The  tie  which  bound 
Jfc*^TkA fJuM4«i»°^6mbers  of  the  same  family  was  not  that  of  blood;  it  was 
lUK  L9  ^thTP  their  common  position  in  the  midst  of  an  artificial  system. 
Mu4it  ij/MuiU  iU  For  the  formation  of  such  a  family,  a  legal  marriage  was  an 
Im  jpv¥tr  m4wu    indispensable  preliminary ;  but  it  was  only  a  preliminary,  and 
UirlL.   Jt^un^    the  peculiar  character  of  the  family  did  not  in  any  way  flow 
4«  1*1  Aiicu**f     from  the  tie.     The  head  of  the  family  was  all  in  all.     He 
12^110,  1^  fd       did  not  so  much  represent  as  absorb  in  himself  the  subordi- 
tmJJi  C4***a/IL   ^^^  members.     He  alone  was  sui  juris^  i.  e.  had  an  inde- 
Tfc  jU^^^^lTT     pendent  will ;  all  the  other  members  were  alieni  juris,  their 
^A^yJiijLyj^Jgi    '^^  ^^^  ^^^  independent,  but  were  only  expressed  through 
/^jT^j^^  chief.      The  paterfamilias,   the  head  of   the   family, 

V*J  was  said  to  have  all  the  other  members  of  his  family  in  his 

J^Jv^     '  power;    and  this  power  (patria  potestas)  was  the  foundation 
lu*  ^mdfAu^Us^ ^f  jjj  ^jjat  peculiarly  characterized  the  Roman  family.     At 


the  head  of  the  family  stood  the  paterfamilias  alone.  Be-  ^f^^  '^■***'  ^ 
neath  him  came  his  children,  sons  and  daughters,  and  his  wife,  ^  J^^  jtTT 
who,  in  order  to  preserve  the  symmetry  of  the  system,  was  ^ 
treated  by  law  as  a  daughter.  If  a  daughter  married,  she  left  J7u  li/M*^^ 
this  family  and  passed  into  the  family  of  her  husband;  but  if  HuKJ^nWr^ 
a  son  married,  all  his  children  were  as  much  in  the  power  of  ^«^  fn^Amj^^ 
the  paterfamilias  as  the  son  himself.  Thus  all  the  descend-  ^ktC^fcCl .  ^ 
ants  through  the  male  line  were  in  the  power  of  the  same  jj^  -^  |fj 
person.  And  it  was  this  that  constituted  the  link  of  family  w  ^/v  i^ 
relationship  between  them,  not  the  natural  tie  of  blood.     When  I 

the  paterfamilias  died,  each  of  the  sons  became  in  liis  turn  a  "^  ^  ^ 
paterfamilias ;  he  was  now  sui  juris,  and  all  his  own  de-  "^  I***  pivu^a 
scendants  through  the  male  line  were  in  his  power.  Each  of  *-  #<i>A44t  f^ 
the  daughters,  as  long  as  she  remained  unmarried,  was  also  sui  i^  t^uLu^i 
Juris,  but  directly  she  formed  a  legal  marriage,  and  thereby  L^  f^  Kim  In 
entered  into  her  husband's  family,  she  passed  into  the  power  of  %^  Hdtj^  bi 
another.  Hence  it  was  said  that  a  woman  was  at  once  the  dn^  §i^^[^ 
beginning  and  end  of  her  family,  caput  et  finis  familim  sua,  s.^  flj/^  I  ^ 
for  directly  she  attempted  to  continue  it,  she  passed  into  '  I 
another  family.  Mu»*rftiar 

45.  Persons  who  were  under  the  power  of  another  7/^^  - 

Position  of     could  not  hold  or  acquire  any  property  of  their   CiaUii^u^ 
persons   in  ^  j   r     tr      j  h^  I     ^     m^ 

potestate,        own.     All  belonged    to  the  paterfamilias ;    and  Hu  Wi  Jm^ 

whatever  the  son  acquired  was  acquired  for  the  \SuKih  hmCa 
father.  The  filiusfamilias  could  not  make  a  will,  for  he  had  uvj  hu  Mi^ 
no  property  to  dispose  of;  nor  bring  an  action,  for  nothing  was  ^4/^  llET^ 
owing  to  him.  But  in  all  public  relations,  whenever  this  Uigi^  •  7/k 
incapability  of  possessing  property  was  not  in  question,  ^^  L^(bi  \\uiU^ 
j^iusfamilias  had  all  tlie  privileges  ot  a  citizen;  he  had,  for  ^^j^tyCuAn 
mstance,  the  connubium,  and  could  contract  a  legal  marriage;  /  ^i^  ^ 
and  the  commerciitm,  and  could,  therefore,  be  a  witness  in  sale  i  '\ 

by  mancipation,  to  which  none  except  citizens  could  be  "^  fo^^^fj^j 
witnesses.  So,  too,  he  could  maintain  any_action,  as,  for  <^i**^wa>**41 
instance,  for  a  public  wrong,  in  which  tlie  primary  object,  at  ^^^  Lfi^tn* 
least,  was  not  to  recover  money  or  other  property.  The  /^/j;^  ^  ^ 
indulgence  of  lator  times  permitted  the  filiusfamilias  to  hold  jl^  ^  . 
certain    property   apart   from  the  paterfamilias,  an    indulg-       ^'     - 


\iJfS  \/9fL>f  ^  loiM^^    -  AkUiiCif    wAkhiur  fij^  tiki  (uyiiuuuujr^ 

L  Z.  HuLU^  A4«^4%   C{uUA^  '  *i*^liSy  ^A^57*«^  ^xjujL^  Ihaft^  - 
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ence  first  accorded  as  an  encouragement  to  military  service. 

•*^  But  even  over   a  portion  of  this  property  the  head  of   the 

CM*    family  possessed  certain  rights ;  and,  so  far  as  it  went,  it  was 

I  l|(j,  certainly  a  departure  from  the  strict  theory  of  law. 

„        .     .  46.   The  distinction  between  the   legal  and 

Emancipation,       _  ,  .         .    .„  i  ,      .      ,    . 

the  natural  mamage  is  illustrated  by  its  being 

possible  for  a  member  of  the  legal  family  to  quit  it  and  become 
an  entire  stranger  to  it,  and  for  an  entire  stranger  to  be  admitted 
to  it,  and  be  as  completely  a  member  as  if  he  were  a  son  of 
the  paterfamilias.  The  mode  by  which  the  change  in  either 
case  was  accomplished  was  by  a  fictitious  sale.  Every  Roman 
citizen  could  sell  himself  to  another  by  the  peculiar  form  of 
sale  called  mancipatio ;  and  as  the  father  possessed  over  the  son 
the  rights  which  a  person  Rui  juris  possessed  over  himself,  he 
sold  Hdlq  filiusfamilias  to  a  nominal  purchaser,  who  was  sup- 
posed to  buy  the  son.  As  it  had  been  declared  by  the  law 
of  the  Twelve  Tables,  that  a  son  tlirice  sold  by  his  father 
should  be  free  from  his  power,  the  ceremony  was  repeated  three 
times,  and  the  son  was  then  emancipatus^  or  sold  out  of  the 
family.  When  a  stranger,  being  himself  alieni  jurisy  wished 
to  enter  a  family,  the  process  was  effected  by  adoption.  Here 
again,  then,  was  another  sale,  the  paterfamilias  of  the  family 
he  quitted  being  the  seller,  and  the  jtaterfatnilias  of  that  he 
entered  being  tlie  purchaser.  If  the  stranger  was  sui  juris,  he 
entered  his  new  family  by  arrogation,  winch  m  ancient  times 
could  only  be  effected  by  ti  vote  m  the  comitia  curiata,  it 
being  considered  a  matter  of  public  policy  to  keep  a  watch 
over  such  a  proceeding,  lest  the  last  of  his  ^ens  should  arrogate 
himself,  and  its  sacra  be  lost.  Much  simpler  modes  for  effect- 
ing arrogation,  as  well  as  for  effecting  emancipation  and  adop- 
tion, were  employed  in  later  times. 

47.  A  person  might  be  sui  juris,  and  be  in 
curators  ^^  possession  of  every  right,  and  yet  be  unable, 
through  some  imperfection,  to  exercise  the  rights 
he  possessed.  A  child,  for  instance,  was  not  only  not  able  to 
conduct  his  affairs  with  discretion,  but  he  was  unable  to  under- 
stand, perhaps  to  speak,  the  forms  necessary  to  be  expressly 
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pronounced  in  almost  every  legal  transaction.    A  tutor  was 
therefore  appointed,  who,  until  the  child  attained  the  age  of 
puberty,  supplied  this  defect  of  his  ward,  or,  as  he  was  cialled, 
his  pupil.    And  this  is  the  Boman  notion  of  a  tutor :  he  was 
a  person  who  supplied  something  that  was  wanting,  who  filled 
up  the  measure  of  his  pupil's  persona .    He  of  course  took 
care  of  the  person  and  property  of  the  child ;   but  this  was  7/|^^^  4  ^0^0 
only  an   accessory  of  his  position,  his  primary  ofl&ce  was  to  ^^^  ;rf  4^  < 
supply  by  his  quctoritas  *  what  the  pupil  fell  short  of.     So,  too,  /•  tL  ^  C 
in  the  old  law,  women,  of  whatever  age,  if  sui  Juris,  required  V"      1^ 
a  tutor,  not  to  control  them,  but  because  women  could  not  go  ^        / 
through  legal  forms.     Further,  a  person  might  be  sui  Juris,  ^***\ 
and  be  of  an  age  to  exercise  his  rights,  and  yet  it  might  be  PaIha»  wcKi 
necessary  10  ensure  that  he  did  not  hurt  himself  and  his  family  4«  »v9^*,uij* 
by  the  mode  in  which  he  exercised  them.     In  such  cases,  a  fcXt,  ^Okr. 
curator  was  appointed,  whose  duty  it  was  to  look  after  his  pro-    /  Wi 

perty.     This  curator  had  a  perfectly  different  ofl&ce  from  a  tutor ;  -  -  , 

in  technical  language  the  tutor  was  said  to  be  appointed  to  the  '^*'  !! 
person,  the  curator  to  the  property.     The   curator  was   only  tuM^Gt>  iu^ 
appointed  as  a  check  to  prevent  pecuniary  loss.     Curators  were,  ^^^^  ^  'y^^ 
for  instance,  appointed  to  watch  over  the  interests  of  insane  ^ .  J^ 
persons,  of  persons  notoriously  prodigal,  and  of  those  who  had 
attained  the  age  of  puberty,  but  were  under  the  age  of  twenty-five. 
.        .        48.  While  the  head  of  a  family  livedo  all  those  who 
were  in  his  power  were  connected  together  by  the  tie 
of  subjection  to  the  power  of  the  same  person.     The  tie  was 
called  agnatio,  and  the  persons  so  mutually  connected  were 
agnati  to  each  other.     When  the  paterfamilias  died,  the  tie 
of  agnatio  still  subsisted.     Each  of  those  who,  by  his  death, 
became  sui  Juris,  became  the  head  of  a  new  family  ;  but  still 
:hey  and  their  descendants  were  agnati  to  each  other  so  long 
as  they  did  not  by  emancipation,  or,  in  the  case  of  women,  by 
tnarriage,  leave  their  original  family.    All  those,  in  short,  who 


*  The  deriyation  of  auctoritas  should  never  be  lost  sight  of.  When 
one  person  increased,  att^ebat,  what  another  had,  so  as  to  fill  up  a  defi- 
deocy,  this  increasing  or  filling  up  was  called  att4:tori(as. 
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would  have  been  agnati  to  each  other  if  the  life  of  the  original 
paterfamilias  had  been  prolonged,  were  agnati  at  any  dis- 
tance of  time,  however  great,  after  his  death.  A  number  of 
distinct  families  might  thus,  when  looked  on  as  connected 
by  agnatic y  be  spoken  of  as  one  family :  for  they  were  all 
portions  of  the  family  of  the  deceased  paterfamilias, 

49.  Beyond  the  circle  of  the  agnati,  the  ancient 

patrician  had  that  of  the  gens.  They  were  nearer  to 
him  than  those  who  were  only  related  to  him  by  blood.  If  a 
patrician  died  intestate,  in  default  of  aanati.  his  gentiles,  the 
men  of  his  gens,  were  his  heirs.  He  was  placed  in  the  midst 
oi^  two  artificial  circles,  shutting  out  the  natural  circle  of  blood 
relations;  while  the  plebeian,  and  when  the  system  oigentes  had 
faded  away,  the  patrician  also,  acknowledged  the  ties  of  blood 
as  next  to  that  of  agnatio.     All  those  who  were  connected 

together  by  the  ties  of  blood  were  cognati.     It  was 
^     **    the  tendency  of  the  later  Boman  legislation  to  give 
greater  and  greater  weight  to  the  ties  of  blood,  and  to  sub- 
stitute a  natural,  for  an  artificial,  system  of  family  relationship. 

Lastly,  the  cognati  of  each  of  the  parties  to  a  mar- 
*      riage  were  said  to  be  a^nes  to  the  other  party. 
.  50.  We  have  spoken  as  if  the  wife  had  been 

the  wife,  always  in  the  manus,  or  power,  of  her  husband. 
And  this  was  certainly  so  in  the  strict  theory  of 
the  Roman  family,  and  in  the  practice  of  early  times.  The 
tie  of  marriage  was  formed  among  the  patricians  by  the  cere- 
mony of  confarreatio,  in  which  none  could  partake  except  those 
who  had  the  privileges  of  the  jus  sacrum;  and  apparently,  the 
mere  fact  of  going  through  the  ceremony,  placed  a  wife  in  the 
manus  of  her  husband.  The  plebeians  had  no  corresponding 
ceremony ;  and  in  order  that,  when  two  persons  came  together 
in  marriage,  the  wife  should  be  in  the  power  of  the  husband, 
she  was  sold  to  the  husband  by  the  father,  a  process  which  was 
termed  coemptio,  or  if  she  remained  with  her  husband  a  year, 
then  the  power  over  her  was  acquired  by  vsus,  that  is,  by  the 
uninterrupted  lapse  of  time.  If,  however,  she  absented  her- 
self for  three  nights  in  the  year,  this  prevented  her  falling  into 
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the  husband's  power.    Perhaps,  at  all  times,  at  least  in  plebeian 

families,  a  woman  could  so  marry  as  not  to  fall  into  the  mantis 

of  her  husband ;  and  in  later  times  such  marriages  formed  the  rule. 

It  made  no  difference  in  other  relations  of  the  family  whether 

the  wife  was  in  the  power  of  the  husband  or  not.     Supposing 

she  and  her  husband  had  the  connubtum,  that  is,  were  capable 

of  intermarrying,  all  the  usual  incidents  of  a  marriage,  such 

as  thepatria  potestas,  attached  to  the  connection. 
Concubinage,     ^^  ,  ^      j   •   ^ 

If  a  man  and  a  woman  entered  into  a  permanent 

connection  without  marriage  (concubinatus),  their  children 
were  naturales  liberi,  and  were  so  far  favoured  by  the  later 
law  as  to  be  capable  of  being  placed  in  the  position  of  children 
sprung  from  a  legal  marriage,  by  the  process  of  legitimatio. 
After  the  time  of  Constantine  they  were  always  made  legiti- 
mate by  the  subsequent  marriage  of  their  parents.  In  all 
unions  of  the  sexes,  other  than  a  legal  marriage,  the  children 
followed  the  condition  of  their  mother,  being  free,  for  instance^ 
if  she  was  free,  and  slaves  if  she  was  a  slave.  The  union  of 
slaves  was  called  conturbernium ;  but  however  solemnly  en- 
tered into,  and  however  faithfully  its  natural  tie  acknowledged, 
it  was  never  in  the  eye  of  the  law  regarded  as  anything  better 
than  promiscuous  intercourse. 

.  51.  It  was  possible  that  any  one  who  possessed 

capitis.  *  complete  status   should  undergo   a  change  of 

status,  and  this  change  might  happen  in  any  one 
of  the  three  component  parts  of  the  status.    The  capability  of 
exercising  all  those  rights  implied  in  a  perfect  status  was  fre-   ^ 
quently  spoken  of  as  a  man's  caput,  and  the  change  in  each  ^J^  ^  ^^ 
of  these  component  parts  was  said  to  be  a  deminutio  capitis,  (j^^ .  ^{^ 
a  lessening  or  impairing  of  the  caput,    1^'irst,  a  man  might 
lose  his  freedom  ;  he  might  be  taken  prisoner  by  an  enemy,  or 
undergo  a  very  severe  criminal  sentence.     The  loss  of  this  ele-  ^  gU 

ment  of  the  status,  called  capitis  deminutio  maxima,  involved         ^      ' 
the  loss  of  the  remaining  two,  the  person  who  ceased  to  be  ^,  ^^  j 
free^  ceasing  also  to  have  the  rights  of  citizenship  or  family 
rights.     Secondly,  he  might  lose  his  rights  of  citizenship,  and 
this  loss,  called  the  capitis  deminutio  media,  involved  the  loss 


4^ 
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of  family  rights,  but  still  left  him  free.  Thirdly,  by  what  was 
called  the  capitis  deminutio  minima  he  might  lose  his  posi- 
tion in  his  family,  by  emancipation  or  agogation.  In  early 
times  there  were  rights,  principally  those  forming  part  of  the 
jus  sacrum,  which  a  person  who  passed  out  of  his  family,  really 
lost ;  but  in  later  times,  as  in  every  case  the  person  who  imder- 
went  this  capitis  deminutio  either  entered  another  family,  or 
became  the  head  of  his  own  family,  his  status  was  really  not 
made  at  all  less  perfect  by  the  change.  Of  course  this  ca- 
pitis deminutio  involved  the  loss  of  neither  of  the  two  other 
component  parts  of  the  status. 

.  "  .  62.  When  a  person  was  possessed  of  a  perfect 

■  ^^.-.juir  status y  he  was  considered  to  eujoy  a  liigh  dignity 
and  reputation  in  the  eyes  of  others.  This  reputation  {existi- 
matio)  the  Bomans  considered  as  one  of  the  chief  possessions 
of  a  person.  It  was  even  to  a  certain  extent  regulated  by  law. 
If  a  person  ceased  to  be  free,  his  existimatio  was  gone.  Cer- 
tain offences  were  treated  by  law  as  impairing  it.  If  the  offence 
was  so  grave  as  to  impair  the  existimatio  very  seriously,  its 
diminution  was  said  to  amount  to  infamia;  if  the  offence  was 
rather  less  grave,  the  consequence  was  turpitudo ;  and  if  the 
person  was  in  some  inferior  position,  as,  for  instance,  an  actor, 
he  was  said  to  be  marked  with  a  levis  nota,  a  slight  brand  of 
disgrace. 

58.  It  only  remains  to  be  observed  that,  although 
exist^ceof  P^^^ons  that  were  the  mere  creations  of  law,  as  cor- 
persans,  porations,  ceased  to  exist  when  the  law  in  any  way 

put  an  end  to  their  existence,  as  by  the  dissolution 
of  the  corporation,  yet  the  person  of  individuals,  that  is,  their 
legal,  as  opposed  to  their  natural,  being,  never  became  extiuct. 
At  the  moment  of  death  it  was  shifted  to  those  who  repre- 
sented them.  The  son  was  clothed  with  the  person  of  the 
father,  the  heir  with  that  of  the  testator.  What  we  mean  by 
saying  that  the  deceased  is  represented,  that  is,  again  made 
present  and  brought  before  us,  the  Roman  jurists  expressed  by 
saying  that  his  person  had  been  shifted  to  those  who  succeeded 
in  his  place. 
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II.  Things. 

Use  of  the         54.  The  word  thing  {res)  has,  in  Boman  law,  a 

sense  as  artificial  and  as  wide  as  the  word  person.  D^a  tr  j 
As  person  comprehends  every  being  who  has  rights  and  is   ■•  '" — T^ 
subject  to  them,  so  thing  comprehends  all  that  can  be  consi-   fi^  'f^A^ 
dered  as  the  object  of  a  right.     The  object  of  a  right  may  be  '^ 
incorporeal,  or  the  pure  creation  of  law,  and  need  not  be  limited 
to  things  corporeal  and  visible.     The  law  can  separate  the  right 
to  possess  a  field  and  the  right  to  walk  in  it,  and  the  object  of 
each  right  is  called  indifferently  a  thing.     When  we  attempt  to 
classify  these  objects  of  rights,  we  are  unable  to  select  any  one 
principle  of  division   according  to  which  we  may  distribute 
them.     The  aspects  in  which  we  may  view  them  are  too  various 
to  admit  of  a  simple  arrangement ;  we  may,  however,  make  a 
division   approximately   accurate  by  considering,  first,  those 
heads  of  things  which  we  arrive  at  by  examining  the  nature  of 
the  things  themselves ;  and  secondly,  those  gained  by  inquiring 
into  the  interest  which  persons  have  in  them. 
^.  .  .       ^  55.  First,  then,  tilings  may  be  corporeal  or 

thiiigs,  incorporeal ;  or,  as  the  jurist  expressed  it,  tangi 

Corporeal  and  possunt  or  tafifjfi  non  possunt.  We  see  a  house 
^  *  or  a  field ;  we  do  not  see  a  right  to  inhabit  the 
one  or  reap  the  fruits  of  the  other.  The  physical,  tangible 
object  of  sense  is  a  corpored  thing ;  the  intangible  abstraction 
of  the  mind  is  an  incorporeal  thing.  Incorporeal  things 
always  consist  in  a  right ;  if  we  see  a  stream  flowing,  or  a  path 
winding  through  a  field,  the  mind  sees,  as  something  distinct 
firom  the  object  of  sense,  the  power  of  using  the  water  or  of 
following  the  path.  This  power  is,  in  the  language  of  the  law, 
an  incorporeal  thing ;  and  a  person  may  have  a  right  to  possess 
it  just  as  he  may  have  a  right  to  possess  a  house  or  field. 
But  this  power  is  itself  a  right  if  taken  cognizance  of  by  the 
law,  and  considered  as  capable  of  being  exercised  by  one  or 
more  persons  to  the  exclusion  of  all  others.     When  we  say 
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that  an  individual  has  a  right  to  this  right,  we  merely  mean 
that  he  has  a  claim  to  be  the  person  to  exercise  exclusively  this 
power. 

66.  We  may  again  speak  of  corporeal  things 

Things  move-  ^  moveable  and  immoveable  (res  mobiles,  se 
aoCe  ana  imr  ^m  ' 

moveable,  tnoventes,  and  res  soli,  res  imtnobiles),  a  dis- 

tinction so  obvious  that  it  needs  no  other  remark 
than  that  some  moveable  things  are  so  incorporated  with  im- 
moveables, or  so  constantly  associated  with  their  use,  that  the 
law  treats  them  as  immoveables ;  as  for  instance  a  house,  each 
brick  of  which  is  a  moveable,  is  itself  an  immoveable,  because 
attached  to  the  soil. 

67.  Things  are  also  either  divisible  or  indi- 

TTiiTigs  divis-     yjgible.     We   cannot  divide  a  slave  or  a  horse 

iMe  and  in-       - 

divisible,  80  that  the  several  parts  have  the  same  value 

which  they  had  when  they  were  parts  of  a  whole ; 
but  if  we  divide  a  field  into  four,  we  have  four  small  fields. 

58.  They  are  also  principal  or  accessory ;  that 
'^'vc^^nT^  is,  they  are  the  direct  object  of  rights,  or  are  only 
cesaory,  80  as  forming  portion  of  a  being  intimately  con- 

nected with  something  that  is ;  thus  a  tree  is  a 
principal  thing,  its  fiiiit  an  accessory. 

69.  Another  distinction  relating  to  things  familiar 
J^^  to  the  Koman  jurists  was  that  between  the  genus 

and  the  species.  By  the  genus  was  meant  a  whole 
class  of  objects,  such  as  horses,  or  the  general  name  for  an 
object,  such  as  wine,  oil,  wheat.  Sjpecies  was  the  particular 
member  of  the  class,  or  particular  portion  of  the  object  com- 
prehended under  the  genus,  as  this  horse,  or  the  wine  in  this 
bottle.  If  a  purchaser  bought  a  horse  or  a  certain  quantity  of 
oil,  the  thing  bought  was  said  to  be  determined  ^^;ier^;  if  he 
bought  a  particular  horse  or  the  oil  in  a  certain  vase,  the  thing 
bought  was  said  to  be  determined  specie.  All  things  which  are 
included  under  a  general  name,  such  as  oil  or  wheat,  are  com- 
monly divided  by  being  weighed,  numbered,  or  measured,  and 
were  therefore  spoken  of  by  the  jurists  as  being  those  things 
qu<B  pondere,  numero,  mensurave  constant. 
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«  60.  We  may,  lastly,  regard  things  as  particular. 

lares  and  or  as  collected  under  some  head,  when  the  whole 
rerumuni'  collection  is  a  thing  in  law,  thus  a  sheep  is  a  par- 
ticular thing  {res  singularis).  a  flock,  composed 
ex  distantibus  uni  nomini  subjeciis,  is  a  collection  of  things, 
or,  as  the  jurist  expressed  it,  is  a  rerum  universitas  (or  simply 
universitas).  As  also,  of  course,  are  such  comprehensive 
things  as  an  inheritance,  a  dowry,  the  jteculium  of  a  slave. 

61.  In  proceeding  to  the  second  division  of  things  accord- 
ing to  the  persons  who  have  rights  over  them,  and  to  the  extent 
of  those  rights,  we  must  first  notice  the  distinction  in  things 
caused  hy  certain  things  having  a  sacred  charac- 
ter (res  divini  juris).  These  were  res  sacne, 
consecrated  to  the  superior  gods;  or  res  religiostB,  such  as 
tombs  or  bund  grounds,  consecrated  to  the  infernal  gods; 
or  lastly  ressancta,  things  human,  but  having  a  sort  of 
sacredness  attachingto  them,  such  as  the  walls  and  gates  of 
cities. 

S^.  The  State,  again,  impressed  on  some  things  a  peculiar 
character.  All  things  which  were  held  by  peregrini  and 
not  by  citizens  were  peregrina.     The   soil  which    was    in-  ^Iti  »3p  n^ 

AgerlUmanus.     ^^^^^^  ""  ^^  territories   of  the  early  State,  ^^^  ^,^ 

the  a^er   Romanus,   was  distinguished   firom  ^  . 

all   other  land  by  being  alone  capable  of  being  the  subiect 
of   a   sale   by  mancipation,   and  being  alone   held  by   the     . 
especial  tenure  which  was  accorded  by  the  jus  Quirittum*.  *'*«*^ 

In  later  times,  a  great  portion  of  the  soil  of  Italy  was  placed  ISciHyifl^ 
on  the  same  footing  with  the  soil  of  the  ager  Romanus,  and  ' 
solum  Italicum  came  to  be  the  name  of  all  soil  wherever 
situated  to  which  the  privileges  of  the  old  ager  Romanus  were 
accorded  as  opposed  to  solum  provinciate,  which  always  re- 
mained, at  least  in  theory,  the  property  of  the  State,  and  of  which 
a  perfect  ownership  could  not  be  acquired  f.  Justinian  abolished 
- 

*  Dion.  Halica&n.  iv.  13. 

t  Ulpun^  xix.  1  ;  CiCBSo,  pro  liaooo,  L  32  5  Qaius,  i.  20.' 
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this  difference  in  the  tenure  of  tlie  soil.     The  old  law  introduced 

_  .  .     also  a  very  artificial  distinction  between  thincrs 

Res  ma)i€ipi,  .    .         ,  rr^,  . 

maficipi  and  nee  maneipi.     The  ongin  of  the 

distinction  we  have  already  alluded  to  in  describing  the  mantis 

of  the  Quiritea,     All  that  formed  part  of  the  booty  or  spoil  of 

a  plundering  tribe  was  among  the  res  mancipi,  all  that  did  not 

was  among  the  res  nee  maneipi.     The  real  difference  existing 

between  tliem  seems  ultimately  to  have  resolved  itself  into  a 

difference  in  the  mode  of  their  alienation,  and  res  maneipi 

came  merely  to  mean  things  which  could  only  pass  by  man- 

cipaiio. 

.    „  C3.  If  wo  look  at  thines  according:  to  the 

I    Rt9  commuixes,  1,-1  ^ 

I  persons  by  whom  they  are  owned,  we  have  a 

[         division  into  res  communes,  as  the  sea  and  the  air,  which  cannot 
^  ^        „.        be  appropriated  by  any  particular  individuals ;  res 

puhlicce,  things  which  belong  to  the  State,  as  the 

State  land,  {ager  public  us,)  navigable  rivers,  roads,  &c. ;  res 

unjversitatis,  things  which  belong  to  aggregate  bodies,  as  to 

corporations;  and  res  private,  things  which  belong 

^  to  individuals  :  all  these  several  kinds  of  things  were 

In    nostra      said  to  be  in  nostro  patrimonio,  i.  e,  we   could, 

L  1^       ;w  I         'in  one  way  or  another,  have  a  property  in  them. 

i  l!!S*fc<^  Lastly,  there  were  res  nuliius,  or  ea.*tra  nostrum  patrimonium, 

things  of  which  no  one  has  the  ownership,  as  wild  animals,  or 

unoccupied  islands  in  the  sea. 

64.  Having  now  given  a  sketch  of  the  position  of 
persons  in  Boman   law,  as  also  of  the  divisions  of 
things,   wo   may  proceed   to   speak   of   that   connection    be- 
tween persons  and  things  which  what  are  termed  rights  ex- 
,.  .,  ,     press.     The  necessities  of  his  physical  position 
oblige  man  to  exert  his  power  over  the  world  of 
things :  the  individual  character  of  the  reasonable  will  prompts 
each  man  to  claim,  as  against  his  fellows,  an  exclusive  interest 
in  particular  things.     Sometimes  such  a  claim  sanctioned  by 
law  is  urged  directly :  the  owner,  as  he  is  said  to  be,  of  the 
thing  pubhshes  this  claim  against  all  other  men,  and  asserts 
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an  indisputable  title  himself  to  enjoy  all  the  advantages  which 
the  possession  of  the  thing  can  confer.  Sometimes  the  claim 
is  more  indirect;  the  claimant  insists  that  there  are  one  or 
more  particalar  individuals  who  ought  to  put  him  in  posses- 
sion of  something  he  wishes  to  obtfdn!  This  claim  is  to  be 
put  in  possession  of  the  thing,  which  he  tacitly  asserts  he  and 
no  one  else  is  entitled  to  have.  But  this  assertion  is  only  an 
indirect  result  of  the  position  he  assumes :  the  claim  is  pri-  n*f^^  ^ 
marily  urged  against  particular  persons,  and  not  against  the  f^  ^  ^ 
world  at  large.     On  this  distinction  between  claims  to  things  .  - 

advanced  directly  against  all  men,  and  those  advanced  primarily  ^^"^^ 
against  particular  men,  is  based  the  division  of  rights  into  real 
and  personal  expressed  by  writers  of  the  middle  ages*  on 
the  analogy  of  terms  found  in  the  writings  of  the  Roman  jurists,  ^jf^  ^^ 
by  the  phrases  jura  in  re  and  jura  ad  rem.     A  real  right,  a    - 

jus  in  rcy  is  a  right  to  have  a  thing  to  the  exclusion  of  all  other   —Jf! — 

men.  A  personal  right,  jus  ad  rem,  or,  to  use  a  much  more  ^t^  k*  hi 
correct  expression,  jus  in  personam,  is  a  right  in  which  there 
is  a  person  who  is  the  subject  of  the  right,  as  well  as  a  thing  ^p^*^ 
as  its  object,  a  right  which  gives  its  possessor  a  power  to 
oblige  another  person  to  give  or  procure,  to  do  or  not  do  some- 
thing. It  is  true  that  in  a  real  right  the  notion  of  persons 
is  involved,  for  no  one  could  claim  a  thing  if  there  were  no 
other  persons  against  whom  to  claim  it ;  and  that  in  a  personal 
right  is  involved  the  notion  of  a  thing,  for  the  object  of  the 
right  is  a  thing  which  the  possessor  wishes  to  have  given,  pro- 
cured, done  or  not  done.  But  the  leading  principle  of  the 
distinction  is  simple  and  intelligible,  and  though  it  has  not 
been  formally  adopted  in  the  system  of  the  Institutes  or  of 
the  leading  jurists,  yet  the  classifications  of  the  different  relation 
of  persons  and  things  which  they  actually  employed,  are  so 
capable  of  being  assimilated  to  that  which  this  distinction  sug- 
gests that  we  need  not  hesitate  to  adopt  it. 

*  The  term  ju9  in  re  appears  first  in  the  summary  of  law  bearing  the 
name  of  the  Brachylogus  which  belongs  to  the  twelfth  century ;  both 
phrases  occur  in  the  pontifical  constitutions  of  the  thirteenth  century. 
(See  Sexli  Deeret.  iii.  7,  8.) 
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^     V/    /  •  ^^'  -^^^^^^^  *^^  persons  who  exercise  the  right, 

of   facts    a^      and  the  thing  which  is  the  ohject  of  it,  modem 

a  distimt  de-      jurists  raise  into  a  distinct  element  of  law  the 
mtivt  of  law,        **  1        ,  .  ,     ,       .   , 

means  by  which  the  nght  accrues  to  the  persons. 

The  means  are  certain  facts,  ».  e.  certain  events  or  things  done, 
which  tlic  law  has  appointed  as  the  channels  by  which  the  re- 
lation is  established.  Thus,  besides  a  person  and  a  field,  in 
order  that  the  person  may  have  a  right  over  the  field,  some  act, 
such  as  that  of  occupation,  must  intervene.  In  order  to  gain  a 
right  against  a  person,  there  must  be  a  contract  made:  and  this 
making  the  contract  is  the  fact  or  means  by  which  the  right  is 
gained.  Philosophically  speaking,  this  separate  treatment  of 
facts  is  undoubtedly  correct,  but  it  is  so  foreign  to  the  system 
of  the  Boman  jurists,  and  to  the  method  pursued  in  the  In- 
stitutes of  Justinian,  that,  as  it  is  unnecessry  for  the  exposition 
of  fioman  law,  it  is  better,  perhaps,  not  to  adopt  it  here. 


III.  Rights  over  Things. 

66. 


^     .  .  66.  The  most  complete  real  nght  is  of  course 

■^^  that  possessed  by  the  absolute  owner  of  the  thing, 

i  wtL^u*i^  the  person  who  has  power  to  dispose  of  it  as  he  likes,  and  who 
*  Uu^^Mjii'   j^Qijg  i^  ^y  jj  ^^.je  recognised  as  valid  by  municipal  as  well  as 
jf^^         by  natural  law.     This  ownership  was  in  Koman  law  expressed 
1/^4^   hy  the  word  domifuum,  sometimes  by  proprietas.     The  domi- 
nus  was  entitled  to  the  use  of  the  thing  (usus),  to  the  per- 


£^  **^  ception  of  all  its  products  {fructns),  or  to  consume  the  thing 

\^mditm,   entirely  if  it  were  capable  of   consumption  {ahusus).       He 

'    /  could  also  dispose  of,  or  alienate  it  at  will.     In  the  ancient 

/a  /-    system  of  private  law,  the  owner  was  said  to  be  owner  ex  jure 

'Wf<-'^  ^f  Qiiiritium ;  for  there  was  sometliing  special  and  sacred  in  the 

^$M^i^  modebywhich  a  person  who  had   the  commercium  held  his 

i*. . *.  ukX  ^  property.     Nor  did  the  old  law  recognise  any  dominium  otlier 

*      ,*        than  that  which  was  enjoyed  ex  jure  Quiritium,    But  a  later 

/Jlil-il    jurisprudence  refused  to  deny  the  qualities  of  dominium  to  any 

^  ownership  that  was  really  absolute.     Another  kind  of  dominium 

came  therefore  to  be  spoken  of:  and  the  term  in  bonis  habere 

was  used  to  express  an  ownersliip  which  was  absolute  ex  jure 
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gentium,  as  the  old  dominium  was  ex  jure  Quiritium.  Com- 
mentators  have  called  this  ownership  the  dominium  bonita- 
rium,  a  term  not,  however,  used  hy  the  jurists.  The  distinction 
between  the  dominium  bonitarium  and  that  ex  jure  Quiritium 
entirely  disappeared  under  Justinian. 

67.  To  the  notion  of  dominium  was  opposed  that*'^    ,         '    . 
of  posseseio,     A  person  might  be  owner  of  a  thing  iW**£*Jt  ^  nit 
and  yet  not  possess  it*  or  possess  it  without  being  the  owner,  f^-^^  ^  /,  /. 
Possession  implied  actual  physical  occupation,  or  detention,  to  .  »      ,  , 

use  the  technical  term,  of  the  thing ;  but  it  also  implied  some-  ***'^*''**^  ^f^ 
thing  more  in  the  sense  in  which  it  was  used  by  the  Boman  AhmmO  Apim^^** 
lawyers.  It  implied  not  only  a  fsu^t,  but  an  intention ;  not  14^  Hml  *"  ^ 
only  the  fact  of  the  thing  being  under  the  control  of  the.  .. 
possessor,  but  also  tlie  intention  on  the  part  of  the  possessor  8<*«4*<^*w*h  m* 
to  hold  it  so  as  to  reap  exactly  the  same  benefit  from  it  as  the  Um9\n^iu\  f^ 
real  owner  would,  and  to  exercise  the  same  rights  over  it,  even  a^  tdjiukA  i*^ 
though  he  might  be  well  aware  that  he  was  not  the  real  owner,  .  .  *     . 

and  had  no  claim  to  be  so.     The  possessor  had  no  rights  over     f  . 

the  thing ;  but  he  was  entitled  to  have  his  possession  protected  iif  'WtUA^i^ 
against  every  one  but  the  true  owner,  and  length  of  possession  CtJUS  C^Ohm  < 
would,  under  certain  conditions  fixed  by  law,  make  the  posses-  »*  -^  0j%uu^ 
sor  really  become  the  owner  of  the  thing  possessed.  ^ 

68.  As  the  real  rights  over  a  thing  may  be  very  numerous,  it  is        ^[^  / 
perfectly  possible  to^separate  tliem,  and  to  give  some  to  one  person  ^ejui  tsC  • 
and  some  to  another.     We  can,  for  instance,  separate  the  right  of        jC    ^liL 
walking  in  a  field  ttom  the  right  of  digging  under  the  surface,  and  ' 

give  the  right  of  doing  the  one  to  this  person  and  of  doing  the 
other  to  that.  In  tliis  way  each  right  that  is  separated  off  may 
be  considered  as  a  fragment  of  the  whole  dominium,  capable  of 
being  given  away  from  the  proprietor.  These  fragmentary 
rights,  these  portions  of  the  whole  right  comprised  in  the 
_^  .  absolute  ownership,  were  termed  servitutes,  because  y<^un^J4^^ 

the  thing  was  under  a  kind  of  slavery  for  the  bene-    ,  ^        ,       P- 
fit  of  the  person  entitled  to  exercise  over  it  tins  separate  nght.     ^^   .  . . 
In  some  servitudes,  the  right  over  the  thing  subject  to  the  ^'^"^^**'*'*"^* 
servitude,  res  serviena,  was  attached  to  the  ownership  of  an- 
other thing  {res  dominans) ;  the  servitudes  were  then  spoken 

£  2 
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of  as  servUutes  rerum  oi  pradiorumy  and  a  distinction  was 

made  in  these  servitudes  according  as  the  right  given  by  them 

referred  to  the  soil  itself,  as  the  right  to  go  or  to  drive  over  it, 

5j^  jjm^^when  the  servitutes  were  said  to  be  ruaticorum  pradiorumy  or 

'  to  the  soil  as  supporting  some  superstnicture,  as  a  house,  when 

*^  ^  the   servitudes  were   said  to  be  urhanorum  prtediorum.     In 

*in^^pwufiiU)ihet  ser\'itudes,  the  right  was  given  to  particular  persons ;  and 

the  servitudes  were  then  termed  servitutes  personarum.     The 

ilTH^c'vuH^  most  important  of  these  latter  servitudes  were  usufructus  and 

■■^^^^    usus,     Usufructus  was  the  right  to  enjoy  a  tbjng  beloioging 

*»»^<'^*     to  another  person  so  as  to  reap  all  the  produce  derivable  from 

uri^y  it,  as,  for  instance,  all  the  fruits  of  the  soil ;  usus  was  the  right 

to  use  and  enjoy  a  thing  belonging  to  another  person,  only 

without  reaping  any  of  its  produce,  or  altering  its  substance. 

Only  immoveable  property  was  subject  to  the  servitutes  pra- 

diorum;  both  moveable  and  immoveable  to  the  servitutes  per- 

sonarum, 

09.  There  were  two  other  real  rights  which 
y^Z/7/  f^^^^it  ^^  something  of  the  nature  of  servitudes,  but 
1^  ^uOhm  d-  ficies,  which  received   a  particular  name.     These  were 

*  ,  Emvhifteusis  and  superficies.     The  former  was 

]>ftct4(f  an  alienation  of  all  rights  except  that  of  the  bare  ownership 

'  for  g  long  tenn,  in  consideration  of  papng  to  the  proprietor 

g  yearly  rent  {peusio) ;  the  latter  was  the  alienation  by  the 
owner  of  the  surface  of  the  soil  of  all  rights  necessary  for 
building  on  the  surface,  a  yearly  rent  being  generally  re- 
served. 

70.  Lastly,  there  was  the  real  right  given  over 


(U^* 


Jiu  pignoris. 


a  thing  by  pledge  or  mortgage  {pignuSy  hypo- 


^yUTru  theca) ;  the  former  term  being  used  to  express  the  case  of  the 

"7"  thing,  over  which  the  right  was  given,  being   placed  in  the 

^>*  '  possession  of  the  creditor,  the  latter  to  express  the  case  of  it 

being  left  in  the  possession  of  the  debtor.  The  right  was 
given  to  secure  a  creditor  the  payment  of  his  debt ;  and  ho  had 
power  to  sell  the  thing,  to  satisfy  his  claim  out  of  the  proceeds, 
and,  if  he  could  find  no  purchaser,  to  have  himself  made  owner 
ofjhaJhipg. 
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71.  We  may  now  proceed  to  speak  of  the  mode  in  which 
real  rights  are  acquired.  We  find  at  the  outset  an  obvious 
difFerence  between  acquiring  riglits  over  a  particular  thing,  and 
acquiring  rights  over  tlie  entirety  of  a  number  of  things  com- 
prised in  such  a  term  as  an  inheritance,  which 
ApuisUion  includes  the  entirety  of  the  rights  belonging  to 
over  things,  a  deceased  person,  both  real  and  personal.  We 
may  thus  divide  the  subject  of  the  acquisition  of 
rights  into  two  parts,  the  first  comprising  the  modes  in 
which  real  rights  are  acquired  over  particular  things,  the 
second  comprising  the  modes  in  which  an  entirety  {universitaa)    ol^' 


of  rights,  both  real  and  personal,  passed  from  one  person  to        /  *  f^ 
another.  /3>lUi 

72.  We  may  mention,  as  the  fii-st  of  the  modes    r^,^)    U 
Acquisition  of    of  acquiring  particular  things,  occupation,  i.  e, 

SaTtL%Z     *®  «®^^^°g  ^^  ^  thing  which  is  a  res  nulUus :  ffy^ujlCL^ 
Occupatio,  land  in  an  unoccupied  county  is  a  res  nullius,  so         ^ 

are  wild   animals ;    if  we   seize   on,  or,  as  we^  ^^  ^^* 
should  say,  occupy  the  land,  and  catch  the  wild  animal,  we 
gain  our  right  over  the  soil  and  the  animal  by  having  been  the 
first  to  seize  it. 

.  73.  Accession  is  the  general  term  for  the  acquisi-  a>^tU>t4f 

tion  of  rights  over  things  which  are  added   by  the  ~ 

forces   of   nature    to,   and   become   an  inseparable   part  of,  ^*^  ^«'**<^ 
another  thing  regarded  as  the  principal   thinfi^.     The  owner    /i*#*/  ^t* 
of  the  principal  thing,  by  virtue  of  his  being  owner,  is  the     )4\m*uM 
owner  also  of  the  accessory  thing. 
„    ,.  .  74.  A  contract,  by  which  one  person  bound  him- 

self  to  give  a  thing  to  another,  did  not  make  that  ^U^f[^ 
other  the  owner  of  the  thing.  A  further  step  was  necessary.  ■  "^ 
The  thing  must  be  handed  over  to  the  person  who  was  under  /tUujtxa 
the  terms  of  the  contract,  to  become  the  owner  of  it.     This  </ 

handing  over  was  called  traaitio ;  and  a  perfect  traditio 
implied,  first,  that  it  was  a  real  absolute  owner,  capable  of 
alienating  the  thing,  who  transferred  it,  and,  secondly,  that  he 
placed  the  new  proprietor  in  actual  possession  of  the  thing.  « 

75.  The  above  are  termed  natural  modes  of  acquis!-    fi^^ 
*"^*     tion ;  but  there  are  some  which  derive  their  force  only 
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from  the  civil  law.     Among  these  is  acquisition  by  gift.     An 

ordinary  gift  did  not  make  the  person,  to  whom  the  thing  was 

given,  its  owner;  the  gift  must  be  followed  by  a  traditio ; 

but  a  gift  given  in  expectation  of  death  (mortis  causa  donatio), 

if  the  death  took  place,  passed,  ipso  jure,  the  property  in  the 

4  thing  given,  as  also  did  a  gift  by  legacy. 

P^f^VHvit  jUi4**       -^  76.  The  law  also  gave  the  ownership  of  a  thing 

Auu«v  idHtw^Hi^       ^samm^'     by   usucapio^    that   is,  by   quiet  possession,  bona 

f^ydiMMMA  ^rffrJ^  ^rfg,  and  founded  on  a  good  title,  which  sufficed  to  transfer  the 

i.tkrs"A  ' '  dominium,  or  legal  ownership,  if  maintained  during  one  year 

M    .,    -.  ,        „  over  moveable  things,  or  during  two  years  over 

Vi   1)1^        Prescription,      .  t>  •   .•         x.  7        .J  ^  p 

immoveable.      Prescription,  before   the  fame   of 

Justinian,  was  not  a  means  of  acquiring   rights;    it  merely 

gave  a  means  of  repelling  actions  brought  to  regain  rights 

^t^^^J|^0>%  which  had  long  been  held  by  another  than  the  absolute  owner. 
'  IT  was  applicable  to  immoveables  in  the  provinces,  they  being 

n^i^  "^  t*^U^  not  affected  by  nsucapio,  which  regarded  all  moveables,  but 

Jii  nL!j%  '  ■  ^  ^°^^  ^^^^^  immoveables  as  were  in  Italy.  Justinian  made  con- 
siderable alterations  in  the  law  with  respect  to  acquisition  of 
*'**^  ownership  by  lengtli  of  possession.  The  ownership  was  also 
transferred  when  property  was  surrendered  by  the  fictitious 
process  of  injurecessio,  or  was  adjudged  {adjudicatus)  in 
certain  actions,  such  as  that  for  assigning  boundaries,  and 
dividing  a  family  estate,  when  the  judge  had  a  power  to  assign 
the  respective  portions  to   the  different  parties. 

77.  The  entirety  of  rights  was  acquired  when 
fi/fi44Aiii<iw  y  Acquisition  of  one  person  succeeded  to  the  persona,  or  legal 
y  ^        yiZ.j       rights,  existence,  of  another,  and  thereby  succeeded  to 

^**^^  all  his  rights,  whether  over  things  or  against 

persons.     The   cases  in  which   this  most  naturally  occurred 

^        •  were  that  of  airogation  (for  when  a  person  was 

^  i^U  Arrogatum.     ^^^^^j^  he,  oTooufse.  transferred  all  that  he  had 

ht¥ii4h/^  ^^  to  the  person  whose  family  he  entered),  and  that  of  succession 
^  1UW  ifk^'^1  ^  ^^^  inheritance  of  testators  and  intestates. 

'        "  78.  The  testament  of  a  member  of  thepopuius  was 

Testaments,         .   .     •,,  i     •      i  •,•  •  ■,        •.    » 

onginally  made  m  the  comttta  curtata ;  it  was,  in 

fact,  nodiiny  else  than  a  private  law,  proposed  by  the  testator  and 

stmctioned  by  the  comitia,  for  altering  the  legal  devolution  of  his 


^iW»*^ 
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property.     Those  who  had  no  place  in  the  comitia  curiata  made 

their  testaments  by  a  fictitious  sale,  transferring  their  property   -    ^      ^ 

to  a  purchaser  {familm  emptor)  y  who  was  himself  heir,  or  who  ^  "^^Cim 

was,  after  their  death,  to  distribute  it  according  to  their  wishes. 

In  later  times,  they  were  made  in  writing  in  the  presence  of 

seven  witnesses.     In  order  to  make  a  testament,  it  was  necessary 

to  have  the  testamenti  f actio y  a  term  implying  such  a  partici- 

pation  in  the  law  of  private  Roman  citizens  as  to  make  a  person 

considered  capable  of  makings  taking  under,  or  being  witness 

to,  a  testament. 

y..  .  ,    . .             79.  The  testator  was  oblicfed  to  disinherit  by 
Jjisinhenting.  — - — : ° — - — - — , — _,•' 

name  every  one  who,  bemg  among  those  m  his 
own  power,  had  alaatural  claim  on  Kis  property ;  and  if  he  failed 
to  do  so,  the  whole  will  was  set  aside.     The  great  peculiarity  of 

a  Roman  will  was  the  institution  of  the  heir,  that  is, 
of  the  heir,     ^^  ^^^®  person  who  was  to  succeed  to  the  persona 

of  the  testator.  Unless  there  was  such  a  person,  no 
other  disposition  of  the  will  could  take  effect,  for  there  was  no 
continuation  of  the  testator  s  legal  existence.  The  heir  was, 
therefore,  appointed  at  the  beginning  of  the  will ;  in  case  of  the 
heir  accepting,  he  placed  himself  exactly  in  the  position  of  the 
testator,  received  all  his  property,  and  was  answerable  for  all 
his  debts ;  in  receiving  his  property  he  was,  however,  bound  to 
give  effect  to  the  subsequent  dispositions  of  the  testament  In 
order  that  the  testament  might  not  fail  because  the  heir  was 
not  willing  to  enter  on  the  inheritance,  it  was  customary  to 
name  one  or  more  persons,  to  whom  in  succession  it  might  be 
open  to  take  upon  them  Uie  office  of  heir.  And  a  testator 
would  always  secure  an  heir  by  naming,  as  the  last  of  the  list, 
one  of  his  own  slaves,  whom  the  law  did  not  permit  to  refuse 
the  office  (heres  fiecessarius).  When  some  of  the  conditions 
necessary  to  create  an  heir,  or  give  a  legacy,  were  wanting  in  a 
will,  still  the  expressions  of  the  testator's  will  were  binding  as 
trusts  upon  the  heir  under  the  will,  or  heir  ab  intestato.  Such 
„.,  trusts  {Jideicommissa)  were  first  made  oblififa- 

tory  by  Augustus,  who  also  first  gave  effect  to 
codicils,  that  is,  writings  purporting  to  deal  with  property  in  the 
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pTTIj      manner  of  a  testamentnr)'  disposition,  bat  not  exe- 
jii        cuted  nyjth   the  solemnities  wliich  were  required  to 
make  a  testament  valid. 

80.  If  there  was  no  testament  to  detentiine  the 
inte^ates^  ^     succession  to  the  particular  property,  the  law  pre- 
Z  Z  x^  scribed   the   order  in  which   it  was   to   devolve. 

.^f^  The  first  claimants  were  the  sjajieredeft,  that  is,  all  persons  in 

— —  the  power  of  the  testator,  and  who,  on  his  death,  became  them* 

selves  sui  juria.     Thus,  a  son  in  potest  ate  was  njirns  httres 
tx'o4x4        of  the   father,  but   not  agrandson  until   the  son_vk'a8   dead. 
.  Why  these  persons  were  termed  sui  hcredes  is  doubtful.     Pro- 

^izl  bably  the  term  mus.  was  merely  meant  to  express  that  they 

j^  belonged  to  the  paterfamiiias  as  his  property.     If  there  were 

^  ^  no  8ui  heredes,  the  next  heirs  were  the  agnati,  i.  e,  all  mem- 

—  bers  of  the  same  ciWl  family ;  and  then,  in  default  of  agnatic 

the  law  of  the  Twelve  Tables  gave  the  inheritance  to  the  mem- 
bers of  the  same  genSy  an  enoctment  which  could  of  course 
only  take  effect  when  the  deceased  was  a  member  of  a  gens,  or, 
in  other  words,  a  member  of  the  jwpultts.  In  default  of 
agnaiij  under  the  Pra?torian  legislation,  tlie  claims  of  the 
natural  family  were  attended  to,  and  the  cogfiati,  or  blood-rela- 
tions, succeeded  to  the  inheritance.  In  the  later  times  of  the 
Roman  law  the  claims  of  blood-relations  were  more  and  more 
favoured,  and  in  many  important  points  were  gradually  pre- 
ferred to  those  of  merely  civil  kinmanship. 

IV^.  Rights  against  Persons. 

RighuagainH  81.  A  personal  right  is,  as  we  have  said  be- 
'^  fore,  a  right  which  one  person  has  against  an- 

other ;  a  right  to  constrain  that  other  to  do  something  for,  or 
give  something  to,  the  possessor  of  the  right.  Such  a  right  was 
generally  spoken  of  in  Roman  law  as  an  obligation,  the  notion 
of  an  obligation  being  that  of  a  tie  between  two  parties  of  such 
a  nature  as  to  confer  on  the  one  a  power  of  compelling  by  ac- 
tion the  other  to  give,  do,  or  furnish  something.  The  obliga- 
tion did  not  give  any  interest  in  a  thing,  to  get  which  might  be 
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the  nldmate  object  of  the  proceeding,  but  only  gave  a  means 
of  acquiring  it.  The  three  words,  darcy  facere,  prastareJJ 
were  nsed  to  embrace  all  the  possible  duties  an  obligation  could  ' 
create.  Either  the  person  bound  by  the  obligation  was  obliged, 
dare,  i.  e.  to  give  the  absolute  ownership  of  a  thing ;  orfacere, 
that  is,  to  do  or  not  to  do  some  act ;  or  prastare,  that  is,  to 
provide  or  furnish  any  advantage,  or  thing,  the  yielding  which 
could  not  be  included  in  the  limited  sense  of  the  word  *  dare.' 
Every  person  who  possessed  a  personal  right  against  another 
was  termed  a  creditor,  and  every  one  who  owed  the  satisfac- 
tion of  a  claim,  or  was  the  subject  of  a  personal  right,  was  a 
debtor.  The  word  creditor,  of  course,  points  to  those  trans- 
actions in  which  the  possessor  of  the  right  trusted  the  person 
who  was  the  subject  of  it;  but  the  application  of  the  terms 
was  perfectly  general,  and  must  not  be  confounded  with  the 
English  usage  of  the  words  creditor  and  debtor. 

82.  Justinian  defines  obligations  so  as  to  in-   Iff^ccC^ 
^         '    elude  only  those  which  fell  within  the  scope  of  the  ^ 

JUS  civile,  and  gave  a  right  to  bring  a  civil  action.     But  be- 
sides these  civil  obligations  (pbligationes  civihs)  there  were  ^'^^ 
others  which  were  introduced  by  the  pnetor,  and  gave  rise  to  a   ^     ^      -^ 
praetorian  action  (phligationes  prater i€B  vel  honorarite).     The         ' 
law  also,  to  a  certain  extent,  recognised  natural  obligations 
{naturales),  which  rested  for  their  authority  only  on  the  dic- 
tates of  conscience  and  natural  law.     It  did  not  permit  tliem  diic^t/hu 
to  form  the  ground  of  actions,  but  only  allowed  them  to  con- 
stitute a  means  of  defence  against  an  action  brought  in  viola- 
tion of  them. 

.  83.  According  to  the  theory  of  Boman  law,  all 

(ligations.  obligations  owed  their  origin  either  to  the  consent 
of  the  parties  {contractus),  or  to  injuries  (delicto) 
done  by  one  person  to  another,  which  gave  the  injured  party  a 
right  to  a  recompense.  Contracts  did  not,  however,  include  all 
cases  when  an  obligation  arose  from  the  mutual  consent  of 
the  parties.  The  general  name  for  such  an  obligation  was  con* 
yen  tio,  pactum  con  vent  urn .  A  contract  was  properly  an  obli- 
gation  arising  bymutual  consent,  and  made  in  one  of  the  forms 
recognised  by  the  civil  law ;  but  all  obligations  arising  from 
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mutual  consent  are  spoken  of  as  arising  from  contracts,  be- 
cause in  the  old  law  no  other  mode  of  expressing  mutual  con- 
sent was  recognised,  and  mere  agreements  were  not  binding. 
^  84.  The  ancient  form  of  making  a  contract  was 

^\  '  the  nexum  *,  the   sale  by  means  of  the  piece  of 

'**^/  copper  and  the  pound  weight,  in  the  presence  of  five  citizens  as 
<t|t»M»*  witnesses,  accompanied  with  peculiar  pantomimic  and  symbolic 
gestures,  and  carried  on  in  a  peculiar  form  of  words  ;  the 
money  advanced  by  the  purchaser,  that  is,  the  person  who  in 
an  obligation  is  to  be  the  possessor  of  the  personal  right,  was 
supposed  to  be  measured  out  by  weight  to  the  seller  or  person 
who  is  to  be  subject  to  the  right.  In  this  form  not  only  con- 
tracts of  sale  were  made,  but  also  of  mortgage,  deposit,  and  loan. 
^  yr-      ,  I^  \oiXjst  times  the  mere  tradition  or  handing  over  of 

^    ^^yj^^  ^^        the  thing  pledged,  lent,  or  deposited,  was  considered 
^^^i/j  \i^  enough  to  create  the  contract,  as  the  physical  act 

of  handing  it  over  was  a  visible  sign  of  the  contract  being 
lAuW*  made,  and  the  object  of  nil  forms  of  contract  is  merely  to  im- 
press  on  the  memory  and  attention  ot  ail  wnom  it  niay  concern 
that  such  a  contract  has  been  entered  into.  The  peculiar -ob- 
ligations  which  the  civil  law  allowed  td  be  made  in  this  way 
were  said  to  be  made  re^  i.  e,  b^^  the  giving  of  the  thing. 

85.    In  the  form  of  contract  whicli  occupied 


laade  veHtis.     ^^^  most  prominent  place  in  the  system  of  the 

civil  law,  the  fonnal  words  and  tlio  air  of  solem- 

^J^  nity  attending  the  proceeding  alone  remained  out  of  the  con- 
stitutive elements  of  the  nexum.  One  of  the  parties  put  to 
the  other  a  formal  question  (stijm/atio),  to  which  the  other 
gave  a  fonnal  answer  {resjtonsioy  jiromissio) .  To  the  validity 
of  the  contract  it  was  necessary  that  the  question  should  be 
couched  in  the  form  '  spondes  ?  *  and  the  answer  in  that  of 
* spondeoJ  Do  you  engage?  I  do  engage.  It  was  long 
before  equivalent  words,  such  as  promitto  or  daho,  were  ad- 
mitted as  substitutes.  A  contract  made  by  the  pronunciation 
of  these  solemn  words  was  said  to  be  made  verbis. 


*  "  JVe.vum  estj  quodcumqvt  ;vr  rtw  rt  lihram  gerUur,  idqiie  neeti  dimtvr'* 
-Festus. 
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86.  A  third  kind  of  contract  was  said  to  be  made 


^^'d^^    ji^f^'     ^^  ^^^  ^^y  applicable  when  the  engagement     ,.     . 
teris.  was  to  give  a  definite  amount.    The  solemnity  of  the  ^^^^ 

nexum  being  supposed  to  be  completed^  the  parties  ^ 
agreed  to  make  a  memorandum  of  the  terms  of  the  contract. 
The  creditor  placed  in  his  book  of  domestic  accounts  {tabula,  ^j^**^^"^^ 
or  codex)  the  name  of  the  debtor,  and  the  sum  as  being 
pecunia  expensa  lata,  weighed  out  and  given  to  the  debtor ; 
and  the  debtor  entered  in  his  tabula,  the  same  sum  ^&  pecunia 
accepta  relata.  Either  party  could  call  on  the  other  to  pro- 
duce his  tabula,  which  it  was  considered  so  incumbent  on  a 
Boman  citizen  to  keep  carefully  and  accurately,  that  any  wilful 
error  was  discoverable  without  much  difficulty.  The  debtor, 
in  fact,  furnished  the  creditor  with  a  means  of  proving  that  the 
debtor  had  on  a  certain  day  admitted  receiving  the  money. 
Sometimes  the  debt  (ffomen,  literally  the  name  of  the  debtor) 
was  not  entered  directly  in  the  tabula,  but  in  the  adversaria  or 
casual  memorandum  book  of  the  two  parties,  and  then  entered 
subsequently  in  the  tabula ;  when  the  nomen  was  spoken  of 
as  a  nomen  transcriptitium,  transcribed  from  one  to  the  other.         ly 

87.  There  were,  also,  four  particular  contracts,  for    m  . 


/li^/riy. 


vofuracu      ^^    formation  of  which  the  civil  law  required  no 

made  con-  ,  ^ 

sensu,  formalities  whatever,  but  which  were  made  merely         .    ^ 

consensu,  by  the  consent  of  the  parties.     These 

four  contracts  were — sale  {emptio'venditio) ,  hiring  (location 

conducHo),  partnership  (societas),  and  bailment  (niandatum). 

The  four  modes,  then,  in  which  contracts  were  entered  into  by 

the  civil  law  were,  re,  verbis.  Uteris,  and  consensu.     In  later 

times  formalities  were  not  required  in  entering  into  contracts, 

and  the  preetor  gave  effect  to  any  contracts  resting  on  the 

mutual  consent  of  the  parties. 

88.  ObUgations  might,  however,  very  well  arise   ^^^  (n^ 

^^^^     without  any  fenlt  on  the  part  of  any  one,  and  yet  -^^  ^ 

tractu.  without  having  their  origin  in  mutual  consent.  '. ''''^•' 

The  mere  fact  of  occupying  a  certain  position  will  Ccrv^jrv^i 

sometimes  involve  duties,  the  performance  of  which  may  'be 

enforced  by  an  action,  and  which  give  rise  to  a  personal  right  ytpr  t-1u«^ 

which  the  person  interested  in  their  performance  has  against    /^«/^ 

iv  •k  mil 
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the  person  bouod  to  perform  them.  An  heir,  for  instance,  was, 
by  the  mere  fact  of  accepting  the  inheritance,  bound  to  pay 
the  legacies  given  by  Uie  testament.  Such  obligations  ^rere  said 
to  be  quasi  ex  contractu,  not,  that  they  really  rested  on  any  con- 
tract, but  the  division  of  obligations  into  those  ex  contractu, 
and  those  ex  delicto  was  treated  as  an  exhaustive  one ;  and  as 
these  obligations  approached  the  former  much  more  nearly 
tlian  they  do  the  latter,  they  were  ranked  under  obligations  ex 
contractu,  the  quasi  being  employed  to  show  that  the  mode 
in  which  they  fell  under  this  head  was  not  a  very  direct  one. 
.  89.  It  was  not  every  wrong  deed  for  which  com- 

ex  delicto,       pensation  could  be  obtained  that  gave  rise  to  an 

obligation  ex  delicto ;  there  were  certain  particular 
wrong  deeds,  such  as  theft  and  robbery  with  violence,  which 
the  law  expressly  characterized  as  delicta,  and  to  procure  re- 
paration for  which  the  law  provided  a  special  action.  It  was 
only  when  a  person  suffered  by  one  of  these  wrong  deeds  that 
an  obligation  ex  delicto  arose.  When  any  wrong  deed  was  done 
not  thus  expressly  designated  by  law  as  a  delictum,  and  when 
no  particular  and  appropriate  form  of  action  was  provided,  the 
obUgation  was  said  to  arise  quasi  ex  delicto  ;  among  the  in- 
stances given  in  the  Institutes  is  that  of  dangerous  things 
being  placed  so  as  to  fall  into  a  public  way.     If  any  one  were 

hurt  by  the  fall,  the  author  of  the  injury  would  be 
(MigatwM^  bound  to  make  reparation  by  an  obligation  quasi 
cicto.  ex  delicto.     The  division  of  obligations  adopted  in 

the  Institutes  is  therefore  into  those  ex  contractu, 
those  quasi  ex  contractu,  those  ex  delicto,  and  those  quasi  ex 
delicto. 

90.  An  obligation  being  a  tie  giving  one  person 
obtigaiZ'M.     ^  '^S^^  ^^^^  another,  the  Roman  lawyers  considered 

that  this  right  could,  strictly  speaking,  belong 
only  to  the  person  originally  possessing  it.  and  could  not  be 
transferred  ;  the  right  was  no  longer  the  same  if  it  existed  be- 
tWeen  dil^rent  persons. 

91.  The  ancient  law  considered  obligation  as 
Di^olution  of     existing  until  the  tie  of  law,  the  vinculum  juris, 

was  loosed  by  the  thing  being  given,  furnished, 
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or  done,  or  by  a  new  tie  being  formed  in  place  of  the  old ;  ,     t,  r  ^ 
tliis   loosening  of  the  tie  was  termed  solutia.     Each  mode  ^     ""^ 
of  fonning  a  contract  by  the  civil  law  was  accompanied  by  a  itu*v^  f^^-" 
corresponding  mode  of  dissolving  it.     When  the  contract  hod  -^  ,     n 

been  formed  re,  it  was  enough  that  the  thing  should  be  re- 
stored ;  when  it  had  been  formed  i-erbix,  a  qnestion  and  answer  '.   luni^yi  t^ 
again  furnished  the  means  of  accomplishing  the  desired  object.   "  ^^^ 

Habesne  acceplum?     Haheo,  sufficed  to  put  an  end  to  the   •"♦^'^  '-^ 
contract.      The  parties  made  an  entry  of  payment  in   their 
codicen,  if  the  contract  had  been  lUcrig ;   and  mutual  consent  .  ^  f'JL^>^ 
dissolved  those  contracts  which  it  hod  sufficed  to  form.     The     ,  /        '' 
solulio   verbin  was  most  ircquenily  employed,  and  it  was  easy 
to  employ  it  on  every  occasion  ;  for  in  whatever  way  the  con-    tvitv    i-y 
tract  might  originally  have  been  entered  into, its  terms  could         ,    '    f.- 
be  repeated  in  the  form  of  a  stipulation,  and  then  this  stigu-  ^^^''7^^  h 
Igtion  could  be  dissolved  by  a  soliitio  verbis.     The  sdpulatioD   y-        '     - -, 
extinguished  the  original  contract.     For  contracts  were  extin- 
guished not  only  by  payment,  but  by  what  was  called   ^^^^  *^»^ 
tioialto :  that  is,  by  making  a  new  contract,  and  sub- 
stituting it  in  the  place  of  the  original  one.     The  law  requireil 
that  the  new  contract  should  be  always  made  verbis  or  Uteris. 
When  strict  adherence  to  tlic  rule  of  law,  requiring  a  particular 
mode  of  payment,  would  work  injustice,  the  prtetor  would  always 
provide  a  remedy  by  means  of  his  equitable  jurisdiction. 

V.  System  of  Civil  Process. 

OS.  An  action  is  the  process  by  which  a  right  is 
Iffaninqof  enforced.  Unless  a  means  of  enforcing  it  were 
tion.  provided,  the  right  would  be  a  mere  inoperative 

abstraction.  Directly  it  was  disputed,  it  would 
cease  to  have  any  real  existence ;  but  in  order  that  it  may  have 
a  real  existence,  the  Slate  uses  its  powers  to  ensure  a  free  exer- 
cise of  it,  as  soon  as  it  is  made  certain  to  the  magistrate,  who  is 
entnisted  with  the  authority  of  the  State,  that  the  right  claimed 
does  really  belong  to  the  claimant.  The  proceeding  by  which 
this  is  made  evident  to  the  magistrate,  and  the  machinery  is 
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set  in  motion  by  which  the  State  exerts  its  power  of  oompnlsion, 
is  called  an  action.  The  word  action  is  not,  liowever,  always 
used  exactly  in  this  sense :  for  it  is  also  employed  to  mean 
sometimes  the  right  to  institute  such  a  pix)ceeding :  and  some- 
times  the  form  which  the  proceeding  takes. 

93.  There    are    three    great   epochs   in    the 
uiCi  Oh/»  a^Uo   ^P^^^  ***  '^     history  of  the  Roman  system  of  civil  process. 

Ty/T ^'^^^^     ^'^^^^  ^^*^  o^  ^^®  ^s^™  of  ^®  lefii8_actiones, 

J^Kii  ^^^^       civil  process.        certain    Imrd,   sharply  defined   forms  which    a 

rude  civilization  prescribed  for  all  proceedings. 

Secondly,  that  of  the  system  oi  formula,  by  which  the  praetor, 

adopting  a  most  flexible  form  of  organizing  the  proceeding, 

.       J I     was  enabled  to  give  a  means  of  enforcing  every  right  which 

^'^^^^  9,      ^    the  more  enlarged  views  of  an  advancing  civilization  pronounced 

j^TTf^u^  to  be  founded  on  equity ;  and  thirdly,  that  of  the  exlraordinaria 

ju^icia,  by  which,  under  the  later  emperors,  the  supreme  autho- 

i^7MiAta«««^    ^^  ^ok  the  whole  conduct  of  the  proceeding  into  its  own 

'"Xi    hands,  and  arrived  at  what  seemed  to  it  to  be  just  in  as  direct 

i        and  speedy  a  manner  as  it  found  possible. 

UtJ^U4fy^^  94.  In  enforcing  rights  two  very  different  fiinc- 

7^  *'^!t'  tioDS  have  to  be  exercised  by  those  to  whom  the 
trate  and  the  ^ 

judge,  powers  of  the  State  are  delegated.     First,  there 

must  be  some  one  invested  with  magisterial  au- 
I  thority,  giving  the  sanction  and  solemnity  of  his  position  to 

I  tlie  whole  proceeding,  who   shall  represent   the  law  and  say 

i  what  the  law  is,  and  who  shall  have  power  to  employ  the  force 

f  wliich  the  State  places  at  the  disposal  of  those  it  selects  to  ad- 

minister justice.  Secondly,  an  enquiry  has  to  be  made  into 
particular  facts,  evidence  has  to  be  received  and  weighed,  and 
%L  hiAiuJ  *ff  ^^  opinion  formed  and  pronounced  as  to  the  real  merits  of  Uie 
W^  »  »  case.  The  person  who  exercised  the  one  function  was  spoken 
fr9n>u%utu>  ft»  of  by  the  Komans  as  niagistraius ;  the  person  who  exercised 
XJi^  fC  }n<f  ^^®  other  as  judex.  To  the  law,  represented,  pronounced,  vin- 
dicated, by  the  magistrate,  they  applied  the  term  jus :  to  the 
examination  of  contested  facts  by  the  judge,  the  X/exm  judicium. 
It  is  perfectly  possible  that  the  same  person  should  act  as  magis- 
AT  /ncT  «v      trate  and  judge ;  but  it  is  also  possible  that  tlie  two  provinces 
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shoald  be  separated,  and  placed  in  the  hands  of  different  persons. 
Among  the  Romans  the  maftistratuB  was  a  different  person 
from  the  judex  J  nntil  the  introduction  ot  ttie  system  ot  extfa- 
ordinaria  judicia.  The  two  functions  were  kept  cJmost  en- 
tirely apart  under  the  system  of  formula,  and,  from  a  com- 
paratively early  period  of  Roman  history,  the  notion  of  a  judge 
distinct  from  the  magistrate  was  femiliar  to  the  national  mind. 

.  After  the  expulsion  of  the  kings,  and  during  the  i^mm/fa  H 

first  period,       ^^®  ^^  ^^®  ^^^  period  of  the  system  of  civil  ^^^       a*, 

process,  first  the  Consuls,  then  the  pr<Btor,  and  in  — 

some  cases  the  mdiles^  acted  as  the  magistrate,  x&ac  ♦h^ 
^^  ^         As  judex,  any  member  of  the  senatorial  body  could         •^  ^ 

act  who  was  chosen  by  the  mutual  consent  of  the 
parties  :  if  they  could  not  agree,  the  choice  was  determined  by,j^  ^  cIim 
lot     There  was  also  a  standing  body  of  judges,  the  cejUumvirs,      ^  \j^ 
elected  annually  by  the  comitia.  three  from  each  local  tribe,    '   •  y 
and  divided  into  sections.    They  had  special  jurisdiction  over     j^' 
questions  of  status,  of  dominium  ex  jure  Quiriitum,  and  of    -     ^   p 
successions.     Probably  in  cases  involving  any  question  into         .— — 
which  the  centumvirs  were  the  proper  persons  to  inquire,  itj**^^^' 
was  not  open  to  the  parties  to  ask  for  a  judge,  and  the  whole 
proceedings  were  carried  on  before  the  centumvirs.     Lastly,  in  ^  JZ  U4*J 
cases  where  the  interests  of  peregrini  were    involved,    the        a.^*.l^p\ 
recuperatores  ftimished  the  body  who  were  to  act  the  part    ***  *  -;  r' 
of  the  judex.     It  may  be  added,  that  where  the  doubtful  cir-  ^•'^^  t***^^^ 
cumstances  of  the  case  demanded   that  the  judge,  in   pro- 
.y.  nouncing  his  opinion  on  the  facts,  should  exercise  a 

wider  discretion  than  was  ordinarily  open  to  him, 
he  was  spoken  of  as  an  arbiter, 

95.  All  judicial  proceedings,  whether  before  a 
htdi^^  ^^'  ™^s^^<^»  ^^  tt  judge,  were  conducted  publicly  at 
ceedings  at  Rome.  In  early  times,  the  magistrate  sat  in'  the 
f^  ***  *"^   forum,  and  openly  dispensed  justice  to  all  comers. 

Nothing,  perhaps,  conveys  a  more  correct  picture 
of  the  ideas  and  feelings  that  lay  at  the  bottom  of  the  public 
life  of  a  Roman  citizen,  while  Rome  was  still  the  rival  of  the 
Yolscians,  or  the  iSquians,  than  the  mode  in  which  the  actions 
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of  law  were  conducted.  The  magiBtrato  and  the  judge  of  the 
I  r  jU  patrician  order,  the  distinction  o^  days  /asii  and  tiefasti,  the 
Ci;  key  to  which  only  those,  who  knew  the  jus  sacrum,  possessed, 

.fjjti .         the  solemn  and  indispensable  form  of  words  by  which  every 
■"^  stage  of  the  proceeding  must  be  accompanied,  would  throw 

over  the  conduct  of  the  action  much  of  the  same  character 
which  the  existence  of  a  privileged,  and  partly  sacerdotal,  order 
impressed  on  the  whole  body  politic.  The  symbolical  actions, 
the  pantomimic  gestures,  the  animated  play  of  the  combatants, 
revealed  the  facile  imaginations  and  the  elastic  spirits  of  an 
Italian  tribe;  while  the  traditions  of  a  conquering  and  preda- 
tory people  not  only  coloured  the  system  of  law,  but  were  repre- 
sented visibly  by  the  spear,  which  was  erected  before  the  cen- 
tumvirs,  as  the  well-known  emblem  of  Quiritian  conquest. 

96.  The  most  ancient  and  most  important  of 
Aaio^flaw  ^®  actions  of  law,  the  actio  sacramenti*,  brings 
— actio  sacra-  before  us,  in  tJie  most  marked  manner,  the  delight 

in  appeals  to  the  external  senses,  and  the  war  of 

>  J^Xumk/*  symbolical  acts,  sanctioned  by  long  usage  and  expressive  in 

themselves,  which  is  felt  so  keenly  by  all  gifted  nations  before 

they  quite  emerge  from  barbarism.     It  was  originally  the  only 

form  of  action ;  and  every  species  of  right  could  be  enforced 

^       ^       by  it.     When  it  was  employed  to  enforce  a  right  over  things, 

(mn  <••  ^v     the  proceedings  opened  by  the  thing  being  brought  befor§L.l<be 

magistrate  (in  jure) ;  the  claimants  appeared,  each  touched  it 

with  a  rod  {vindicta  otfestuca),  and  said,  *  Hunc  ego  hominem 

(the  instance  given  in  Gains  is  that  of  a  claim  to  a  slave)  ex 

jure  Quiritium  meum  esse  aio  secundum  suam  causam,  sicut 

dixi.     Ecce  tihi  vindictam  tniposui.'     His  adversary  repeated 

the  same  words.     At  the  same  time  that  the  words  were  spoken 

each  party  seized  hold  of  the  thing  claimed ;  this  was  termed 

♦^    i/-   the  manuum  conserHo,  and  the  imposing  the  rod  was  termed 

vindicatio.     If  the  thing  was  one  that  could  not  be  brought 

into  court,  a  portion  of  it  was  brought  to  represent  the  whole. 

A  piece  of  turf,  a  twig,  a  brick,  or  one  sheep,  stood  in  place  of 

*  Gaius,  iy.  13. 
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a   field,  a  house,   or   a  flock*.     When   the   vindicatio   and 
manuum  consertio  were  over,  the  magistrate  said  to  the  parties, 
mittile  ambo  hominem ;  both  were  to  place  their  claims  in  his 
hands.     Then  came  the  wager,  the  sacramentum,  each  party  •»    ur>fM 
challenging  his  adversary  to  deposit  a  certain  sam^  which  the   *  ^ 

loser  of  the  cause  was  to  forfeit  to  the  treasury  of  the  people 
{ofrarium),  to  be  applied  to  the  expenses  of  sacrifices.  The 
law  of  the  Twelve  Tables  fixed  the  amount  of  the  wager  at 
500  or  50  asses,  according  as  the  value  of  the  thing  contested 
fell  above  or  below  1000  asses.  The  formal  words  by  which 
this  was  done  are  thus  given  by  Gains.  He  who  had  first  gone 
through  the  vindicatio  asked  his  adversary  why  he  claimed  it. 
Postulo  anne  dicasy  qua  ex  causa  vindicaveris.  The  other 
replied  that  it  was  in  conformity  with  right  and  law  that  he 
had  made  his  claim.  Jus  peregi  sicut  vindictam  imposui :  the 
first  answered,  Quando  tu  injuria  vindicasli,  D.  L.  mris 
Sacramento  te  provoco ;  *  I  challenge  you  to  a  deposit  of  500 
pounds  of  brass';  and  the  other  accepted  the  challenge  by 
saying,  Similiter  ego  te.  The  magistrate  then  awarded  the 
possession  of  the  thing  contested  until  a  decision  was  pro- 
nounced  to  the  party  that  appeared  to  have  the  best  right  to  it, 
requiring  him  to  furnish  security  that  it  would  be  forthcoming 
at  the  proper  time.  These  sureties  were  called  prtedes  litis  ei 
vindiciarum — lis  signifying  the  thing  contested  itself,  and 
vindiciiB  the  fruits  or  profits  which  might  arise  firom  it  before 
the  final  sentence  was  given.  After  a  certain  delay,  a  judge 
was  appointed  to  examine  the  facts ;  he  informed  the  magistrate 
wnat  nis  decision  was,  and  the  magistrate  gave  effect  to  this 
decision  by  using  the  force  placed  at  Ids  disposal.  When  the 
right  to  be  tried  was  a  personal  one,  there  was  of  course  nothing 
that  could  be  claimed  by  vindication  and  the  action  began  at 
once  with  the  wager. 


*  If  the  thing  was  an  immoTeable  there  appears  to  have  been  an  old 
ceremony  of  the  parties  going  to  the  land  or  other  immoyeable  thing, 
and  one  expelling  the  other  from  it,  and  leading  him  before  a  magistrate 
(deductio).  See  Attlus  Gbllius  \  Noct,  Att.  xz.  10  ;  Cioebo,  pro  Mungna, 
c.  6. 
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07.  The  details  of  the  actio  sacramenti  famish 
Actio  perjur  bo  hvely  a  picture  of  tlie  actual  working  of  early 
tionen^  ^"    Roman  law,  that  it  is  worth  while  to  set  them 

fully  before  us ;  but  the  other  actions  of  law  may 
be  passed  over  with  a  much  more  cursory  notice  * ;  indeed,  oar 
knowledge  of  them  is  very  deficient,  as  die  portion  of  the  manu- 
script of  Gaius  which  contained  a  sketch  of  the  proceedings  is 
imperfect.  We  know  that  the  action  called  judich  postulaiio 
was  employed  with  regard  to  obligations,  the  machinery  of  die 
actio  sacramenti  being  obviously  but  very  ill  adapted  for 
enmrcing  rights  against  persons.  We  know  litde  more  than 
that  the  magistrate  was  asked  to  allow  die  appointment  of  a 
judge,  or  arbiter,  to  decide  the  matter  in  question;  and  that 
the  form  of  action  was  probably  adopted,  not  where  some  certain 
thing  was  asked  for  as  the  fulfilment  of  the  engagement,  but 
where  a  greater  uncertainty  in  the  circumstances  of  the  case 
allowed  a  greater  latitude  of  opinion,  and  where  an  appearance 
of  good  or  bad  foidi  would  naturally  colour  the  whole  cause  t« 
In  the  year  a.d.c.  510  (as  it  is  conjectured)  the  lex  Silia  insd- 
Condict '  ^^^^  ^  ^Gw  fonu  of  actiou  where  the  obligation  was  for 
the  giving  a  definite  sum  of  money,  and  a  lex  Col- 
purnia  (a.u.c.  620)  extended  the  scope  of  the  acdon  to  all  ob- 
ligations for  any  certain  definite  thing  :|:.  This  acdon  was  called 
condictiOi  because  the  plaintiff  gave  nodce  {condicere)  to  the 
defendant  that  he  must  appear  before  the  magistrate,  at  an 
interval  of  thirty  days,  to  receive  a  judge. 

98.  There  were  two  other  actions  of  law§,  that 
Actio  per  per  manias  injectionem,  and  that  ner  manoris 
jecttonem,  camonem.  Ihese  were,  however,  not  really  actions 
so  much  as  methods  of  obtaining  execution.  If  it 
was  a  right  over  a  thing  that  was  claimed,  dien,  if  the 
sentence  was  in  favour  of  the  claimtmt,  th6 "miBigistrate  at  once 
put  the  claimant  in  possession  of  the  thing,  having  recourse  to 

*  Gaius,  iv.  12. 

t  Pnxdarum  a  majorihus  aceepimus  morem  rogandi  judicis,  siea  ro* 
garemus  quae  scdvafidefaeere  powi^,— Ciobro  de  Off,  iii.  10. 
X  Gaius,  iv.  19.  §  Gaius,  iv.  21. 
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force^  manus  militaris,  if  Decessary.  But  when  a  right  against 
a  person  had  to  he  enforced^  there  was  nothing  which  coald  he 
thns  handed  over;  the  remedy  was  against  the  person,  the 
liberty,  of  the  defeated  adversary,  and  the  action  per  manus 
injectionem  was  the  means  by  which  the  successful  litigant 
exerted  his  power.  He  laid  hands  on  him,  manus  injecit,  and 
brought  him  before  a  magistrate,  stating  that  he  had  been  cast 
in  the  previous  suit ;  if  this  was  denied,  &  judex  was  appointed, 
and  inquiry  made  whether  judgment  had  really  been  given 
against  him  as  alleged.  If  this  was  found  to  be  the  case,  he 
was  adjudUcaius  to  the  claimant,  and  then,  being  brought  before 
the  magistrate,  was  addicttis,  or  assigned  over  to  him,  and  be- 
came the  slave  of  his  creditor.  To  the  principle  that  the  per- 
son, and  not  the  property,  of  the  debtor  was  bound,  an  excep- 
tion was  made  when  the  debt  was  due  to  the  miUtary  service, 
the  fund  for  sacrilQces,  or  the  public  treasury*.  The  cre- 
ditor, in  such  oases,  might  seize  on  anything  belonging  to 
the  debtor,  and  take  it  as  a  pledge  for  the  payment 
Aettoper     ^f  ^^  j^^j^     ^'his  pignoris  capio  was  only  spoken 

capionem,    of  as  an  actio  because  it  was  conducted  with  certain 
solemnities,  and  accompanied  by  the  repetition  of  a 
peculiar  form  of  words. 

99.  Such  forms  of  action  were  necessarily  re- 
^^^^^^    pugnant  to  the  taste  of  the  people  as  they  ad 
of  law,  vanced  in  civilization.     They  were  in   a  great 

measure  suppressed  by  the  lex  (Ebutia  (about 
A.u.c.  573),  and  afterwards,  in  the  time  of  Augustus,  by  the 
leges  Julim.  They  were,  however,  long  retained  in  cases  where 
the  centumviri  were  the  proper  judices,  that  is,  in  questions 
of  Qoiritian  ownership  and  disputed  succession ;  and  a  fictitious 
process,  termed  in  jure  cessio,  which  was  nothing  else  than  an 
undefended  actioii  at  law,  in  which  a  disputant  gave  up 
(cessii)  before  the  magistrate  {in  jure)  the  thing  in  dispute, 
was  retained  as  a  ready  means  of  many  legal  changes,  such  as 
manumission  or  adoption,  long  after  the  actions  of  law  had 
fallen  into  disuse. 

*  Gaius,  iv.  26. 
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100.  The  changes  wrought  by  intercourse  with 
the  iySem  of  f*^^®^&°  nations,  the  new  duties  of  extended 
formuUe,  dominion,  and  the  stimulus  given  to  the  national 

mind  by  the  long  internal  struggles  which  had 
now  subsided,  produced  a  corresponding  change  in  the  mode  in 
which  justice  was  administered.  A  new  system  succeeded  to 
the  old  legis  actiones;  the  magistrate  was  more 
i^i^]^  strongly  marked  off  from  the  judex,  and  it  was 
period,  the  directions  which  the  former  gave  the  latter  that 
constituted  the  important  teature  ot  the  new  system 
of  procedure.  At  home  the  praetors,  of  whom  there  were 
eighteen  in  the  days  of  Pomponius*,  and  one  or  two  other 
magistrates ;  and  in  the  provinces  the  presides  or  prsefects, 
who  held  comment  us  or  assizes  in  the  principal  towns  at  stated 
intervals,  sat  as  magistrates.  As  judices  there  were,  in  certain 
cases,  the  recuperator es,  in  others  the  centumviri;  but  princi- 
pally those  citizens  whose  names  appeared  in  the  yearly  list 
drawn  up  by  the  praetor  {judices  in  albo  relati).  The  long 
struggle  between  the  senate  and  the  equites  for  the  exclusive 
right  to  furnish  judges  ended  in  the  judges  ceasing  to  be  taken 
entirely  either  from  the  senate  or  the  equites;  and  two,  at  least, 
J    «.  out  of  the  five  decuries  of  judges  appearing  in  the  album  were 

taken  from  a  comparatively  humble  class. 
►  fiwuWwiX  101.  The  directions  which  the  magistrate  sent  to 

^    -  Formxilxx,     the  judge  were  always  conveyed  in  a  formal  shape, 

*'  *^***^  and  the  word  formula  was  used  to  express  the 

Vy    lfj["  different  forms  in  which  directions  were  given.     The  formultB 
were  preserved  and  collected,  and  it  became  the  great  object  of 
-.j^^,^        the  contending  parties  that  the  n^t  formula  should  be  used 
'  in  their  case,  the  judge  not  being  allowed  to  depart  from  the 

*  ^  .  instructions  he  received.  As  there  was  no  legal  form  to  bind 
flJ}  i^lt  the  magistrate,  he  could  easily  vary  the  formula  so  as  to  render 
^.f  substantial  justice,  and  had  thus  a  ready  means  of  availing 

n   *  himself  of  any  equitable  doctrine,  which  a  more  refined  juris- 

t  prudence  or  his  own  sense  of  what  was  right  suggested  to  him. 


*  Diff.  i.  2.  34. 
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These  formul<B^  so  flexible  in  their  general  character,  yet 
couched  in  terms  always  precise  and  simple,  and  as  little 
varying  from  ordinary  precedent  as  possible,  furnish  one  of 
the  many  admirable  instances  of  the  power  of  the  Bomans  to 
express  correctly  the  subtlest  legal  ideas. 

102.  To  show  what  these  /ormula  were,  it  will 

afornmla,       perhaps  be  the  best  to  give  at  length  one  of  those 

we  find  in  Gaius,  and  then  to  explain  its  different 

parts.     One  which  we  may  collect  from  different  sections  of  the 

Fourth  Book  runs  thus : — 

Judex  esto:  Quod  Aulu9  Ageriua  Numerio  Negidio  ho- 
minem  vendidit;  si  paret  Numerium  Negidium  Aula  Agerio 
sestertium  X.  niillia  dare  aportere,  judex  Numerium  Negi- 
dium  Aulo  Agerio  sestertium  X.  millia  condemnato,  si  nan 
paret,  absolvito*. 

Judex  esto  is  merely  the  order  for  the  appointment  of  the 
judge,  and  is  not,  strictly  speaking,  a  part  of  the  formula. 
From  'quod'  to  'vendidit'  is  what  is  called  the  demonstratio ; 
from  'si  paret*  to  'dare  oportere'  is  the  intentio;  and  from 
'judex*  to  the  end  is  the  condemnatio.  The  formula  or- 
dinarily consisted  of  these  three  parts,  the  demonstratio,  the 
intentio,  and  the  condemnatio. 

103.  The  demonstratio  is  the  statement  of  the 
-Demonstratio.    fact  or  facts  which  the  plaintiff  alleges  as  the 

ground  of  his  casef.  Aulus  Agerius,  the  plaintiff, 
says  that  he  has  sold  a  slave  to  Numerius  Negidius.  The 
demonstratio  varied,  of  course,  with  each  particular  case. 

104.  The  intentio  was  the  really  important  part  of 
JfUeruio.  the  formula.  It  was  a  precise  statement  of  the  de- 
mand which  the  plaintiff  made  against  (tendebat  in)X 
his  adversary.  It  was  necessary  that  it  should  exactly  meet  the 
law  which  would  govern  the  facts  alleged  by  the  plaintiff,  if  true. 
Whether  Aulus  Agerius  has  sold  this  slave  to  Numerius  Negi- 
dius at  the  price  he  alleges,  and  whether  the  debt  is  still  owing, 
this  is  what  the  judex  has  to  determine  ;  if  the  judge  thinks 
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he  has  {si  paret),  then  the  judge  is  instructed  to  pronounce 
his  judgment  against  him;  if  he  thinks  he  has  not  {si  nan 
paret),  he  is  to  be  acquitted. 

105.  The  condemnatio  is  the  direction  to  con* 
Condemnatio.     demn  or  acquit  according  to  the  true  circumstances 

of  the  case  ♦.  The  judex  was  only  a  private  citizen^ 
and,  unless  specially  authorized  by  a  magistrate,  could  have  no 
power  to  pronounce  a  judicial  sentence.  It  is  to  be  observed 
that  the  condemnatio  was  always  pecuniary;  the  judge  was 
always  directed  to  condemn  to  a  payment  of  money,  never  to 
do  or  give  a  particular  thing.  In  three  particular  actions,  how- 
ever, perhaps  in  more,  the  judge  was  directed  to  'adjudicate' 
a  thing,  in  the  sense  of  dividing  it  out  among  several  litigants. 
These  three  actions  were  those  brought  to  divide  a  family 
inheritance,  to  divide  the  property  of  partners,  and  to  settle 
boundaries.  In  these  actions  there  was  an  additional  part  of 
the  formula  running  thus:  quantum  adjudicari  oporiei, 
judex  Titio  adjudicate.  This  was  called  the  adjudicatio; 
so  that  in  these  actions  the  parts  of  the  formula  were  four 
^-demonstration  intentio,  adjudicatio,  and  condemnatio.  Of 
course  when  a  thing,  and  not  a  sum  of  money,  was  claimed,  it 
was  not  possible  for  the  magistrate  always  to  fix  a  precise  sum 
in  which  the  defendant  was  to  be  condemned.  Sometimes, 
therefore,  the  condemnatio  merely  fixed  the  maximum  as  the 
sum,  and  ran  duntaxat  X.  millia  condemnato.  Sometimes  the 
direction  was  still  more  indefinite,  and  the  sum  was  left  to  the 
discretion  of  the  judge.  Quanti  ea  res  erit,  tantam  pecuniam^ 
8^c,  condemnato.  When  the  object  of  the  suit  was  to  get  a 
thiug,  as,  for  instance,  to  get  back  a  slave  whom  the  defendant 
kept  firom  the  plaintifi",  some  such  words  as  nisi  restituat  were 
inserted  in  the  condemnatio.  The  defendant  was  only  to  pay 
the  money  if  he  refused  to  restore  the  thing. 

106.  The  intentio  sometimes  stood  quite  alone, 
^^vla?    "     ^^d  ^^  ^^®°  ^^^^  *  prmiudinialis  formula  f ; 

when  this  was  the  case,  the  object  of  the  action 
was  merely  to  estabhsh  a  point  which  it  was  necessary  to  have 
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settled  with  a  view  to  a  future  action.  The  decision  of  such  a 
preliminary  point  was  called  a  prajudicium.  Of  course  the 
intentio  took  any  form  that  hest  suited  the  case ;  and  it  was 
the  intentiones  that  were  so  carefully  preserved  as  precedents, 
and  so  keenly  debated  by  the  contending  parties.  Sometimes 
the  grounds  of  the  defence  made  part  of  the  intentio.  The 
defendant  might  admit  the  plaintiff's  statement,  but  say  that 
there  were  special  circumstances  to  take  this  particular  case  out 
of  the  general  rule  of  law  under  which  it  would  naturally  fall. 
He  might  own,  for  instance,  that  he  had  bought  a  slave  at  the 
price  alleged,  but  say  that  he  had  been  induced  to  do  so  by 
_  fraud.     This   plea  was   called  an  exceptio  (i.  e,  a 

'  taking  out),  and  was  made  to  form  part  of  the  in- 
tentio, some  such  words  as  these  being  added :  si  in  ea  re  nihil 
dolo  mala  Auii  Agerii  factum  sit  neque  Jiai,  The  plaintiff, 
again,  might  have  something  to  urge  as  an  exception  in  reply 

.  to  this  plea:  his  answer  was  called  replicatio;  if 
the  defendant  had  a  further  answer,  it  was  called  a 
duplicatio,  the  plaintiff's  Anther  reply  a  triplicatio,  and  so  on. 
There  was  also  sometimes  an  accessory  part  of  the  formula 
called  the  prascriptio,  placed,  as  its  name  denotes,  at  the 
beginning  of  the  vrhole  formula  for  the  purpose  of  limiting  the 
enquiry.  The  plaintiff  might,  for  instance,  wish  that,  in  en- 
forcing a  security  on  which  payments  were  due  from  time  to 
time,  the  action  brought  to  try  whether  this  security  was  valid 
should  only  affect  his  claim  to  payments  already  due,  so  that  if 
be  failed  he  might  have  a  further  action  for  future  payments. 
In  such  a  case  some  such  words  as  ea  res  agatur  cujus  rei  dies 
fuii  (let  the  enquiry  only  be  made  as  to  the  sum  for  the  pay- 
ment of  which  the  time  has  arrived)  were  prefixed  to  the 
formula.  Gradually,  however,  the  prmscriptio  fell  into  dis- 
use, and  the  intentio  and  exceptio  were  so  constructed  as  to 
serve  every  purpose  for  which  it  bad  been  employed. 

107.  In  the  Boman  system  of  civil  process  the 
Litucofi'     time  when  a  contested  right  was  to  be  considered  as 
really  made  the  subject  of  litigation,  was  very  care- 
fully marked.     It  was  very  necessary  that  this  should  be  clearly 
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ascertained;  the  claimant  in  whose  favour  the  ultimate  decision 
was  given,  was  entitled  to  all  that  accrued  to  the  thing  claimed 
from  this  moment ;  and  when  once  a  point  had  been  submitted 
to  litigation  it  could  not  be  again  litigated,  both  parties  sur- 
rendered all  their  interest  into  the  hands  of  the  court,  which 
assigned  to  the  successful  claimant  such  a  fresh  interest  in  the 
thing  claimed,  as  might  appear  to  be  due  to  him.  This  time 
was  marked  by  each  party,  at  the  end  of  the  proceedings  before 
the  magistrate,  calling  bystanders  to  witness,  that  they  sub- 
mitted the  matter  to  the  decision  of  the  judge*.  This  was 
called  the  litis  contestation  In  process  of  time  the  ceremony 
might  be  omitted,  or  at  any  rate  become  a  mere  form,  but 
the  conclusion  of  the  proceedings  before  the  magistrate  {in 
jure)  still  formed  the  crisis  at  which  the  claims  of  the 
different  parties  were  considered  to  be  finally  submitted  to  the 
decision  of  the  law.  The  litis  contestatio  belongs,  of  course,  to 
all  the  three  periods  of  the  Roman  civil  process:  but  it  is 
so  often  spoken  of  with  reference  to  actions  under  the  for- 
mulary system,  that  it  is,  perhaps,  most  convenient  to  notice  it 
here. 

108.  Actio  meant,  under  the  system  of  the  ao- 
thTwof^^  tions  of  law,  a  particular  form  of  procedure: 
Hon  under  under  that  of  the  formuke,  it  meant  the  right 
form'^c!        granted  to  a  plaintiff  by  the  magistrate  to  seek 

what  was  due  to  him  before  a  judge.  Sometimes, 
however,  the  formula  by  which  the  judge  was  to  determine 
the  rights  and  sometimes  the  judicium^  the  proceedings  by 
which  the  judge  determined  the  right,  were  spoken  of  as  if 
formula,  judicium,  and  actio  were  synonymous  terms.  Under 
the  system  of  formulie  there  were  many  divisions  of  actions, 
according  to  the  form  which  the  right  given  by  the  magistrate 

assumed.      The  most  important  division,  perhaps, 
Divisions  of  ^i    ^  •   ^         a-  •  i    •  . 

actions,         ^^  ^"^^  ^^^  actions  tn  rem  and  m  personam  f. 

If  the  object  of  the  proceedings  was  to  enforce  a 
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right  to  a  thing,  then  the/ormula  ran, '  si  paret  hominem  Auli 
Agerii  esse ;'  if  to  enforce  an  obligation,  then  the/ormula  ran, 
si  paret  Numerium  Negidium  Auli  Agerii  dare  opertere;  and 
it  was  according  to  this  difference  in  the  intentio  that  actions 
were  said  to  be  in  rem  or  in  personam,  Vindicaiio  came 
to  be  used  as  a  generic  term  for  actions  in  rem,  and  condictio 
for  actions  in  personam.  Another  important  division  was  that 
of  actiones  in  jus  concepts  and  in  factum  concepts*.  In 
the  former,  the  judge  had  to  decide  whether  the  claim  of  the 
plaintiff  was  legally  just;  in  the  latter,  whether  a  particular  fact 
was  true.  If  it  were  true,  then  the  magistrate  directed  the 
judge  to  pronounce  a  particular  sentence,  and  by  this  means 
many  claims  were  enforced  which  by  the  letter  of  the  law  were 
not  valid.  In  an  actio  in  jus  concept  a,  the  judge  was  directed 
to  inquire,  for  instance,  whether,  according  to  the  usual  rules  of 
law,  a  valid  contract  had  been  made.  In  an  actio  in  /actum 
concepta,he  was  directed  to  inquire  whether  Aulus  Agen'us  did 
a  particular  thing ;  if  he  did,  the  magistrate,  making  the  law 
for  the  particular  case,  provided  what  was  to  be  the  consequence. 
Another  division  of  action  separated  those  which  were  esta- 
blished by  law  or  precedent  for  the  enforcement  of  some  parti- 
cular right  {directs)  from  the  utiles  f,  that  is,  those  which,  by 
an  extension  of  the  direct<B,  embraced  cases  analogous  to,  but 
not  among  those  to  which  the  direct<B  applied.  Sometimes, 
again,  actions  were  said  to  be  sirictijurisX,  when  the  judge  was 
to  decide  rigidly  according  to  the  letter  of  the  law,  as  opposed 
to  those  bonm/idei,  in  which  he  was  to  allow  his  decision  to  be 
affected  by  equitable  considerations,  the  nature  of  the  case 
determining  whether  one  or  the  other  kind  of  action  was  ap- 
propriate. There  are  also  numberless  other  divisions  of  actions, 
into  which  it  is  unnecessary  to  enter  here ;  one  species,  how- 
ever, the  actiones  arbitraria  §,  deserves  a  passing  notice.  In 
these  actions  the  judge  had  the  power  of  calling  on  the  defen- 
dant to  give  such  compensation  to  the  plaintiff  as  he  might 
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think  fit  to  direct.  They  were,  therefore,  especially  adapted  to 
secure  a  plaintiff  receiving  the  particular  thing  which  had  been 
the  subject  of  a  contract,  and  not  its  money  value.  The 
judge  made  a  preliminary  order  commanding  the  defendant 
to  give  the  thing,  and  only  enforced  the  pecuniary  condem- 
nation in  case  of  his  refusal  or  inability  to  restore  the  thing 
itself. 

...  109.  In  speaking  of  actions  under  the  system  of 

/ormulw,  it  is  impossible  to  pass  over  without  notice 
the  interdicts  of  the  praetor  *,  though  they  were  only  inciden- 
tally counectedwitlTacdons.  An  interdict  was  an  order  issued 
by  the  prcetor,  and  was  in  fact  an  edict  addressed  to  a  particular 
individual  with  reference  to  a  particular  thing.  Vimjieri  veto, 
exhibiasj  restituas,  '  I  forbid  you  to  have  recourse  to  violence, 
you  are  to  produce,  you  are  to  restore*:  such  were  the  forms 
in  which  these  commands  were  couched.  Interdicts  were 
granted,  generally  where  some  danger  was  apprehended,  or 
some  injury  was  being  done  to  something  to  which  a  public 
character  attached;  as,  for  instance,  if  aroad  was  stopped 
up;  but  they  were  also  granted  to  protect  private  interests, 
if  the  necessity  for  the  interference  of  a  magistrate  was  imme- 
diate. If  the  person  to  whom  the  intordict  was  addressed 
acquiesced  and  obeyed  the  praetors  injunction,  nothing  re- 
mained to  be  done ;  but  if  he  refused  to  obey,  the  magistrate 
then  referred  to  the  decision  of  a  judge,  whether  the  terms  of 
the  intordict  ought  to  be  complied  with,  tor  instance,  the 
intordict  rem  restituas  might  have  been  issued ;  but  the  person 
to  whom  it  was  directed  might  deny  that  by  law  he  was  bound 
to  restore  the  thing.  On  his  stating  this  to  the  magistrate,  the 
magistrate  would  give  an  action  to  try  the  question,  shaping 
the  terms  of  the  interdict  into  tlie  intentio  of  the  formula,  n 
paret  A.  A.  rem  restituere  oporterey  S^c,  And  it  is  thus  that 
interdicts,  which  are  properly  preliminary  edicts  pronounced 
between   two  parties  (inter  duos  dicta),  are  connected  with 
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actions,  as  their  validity  depended  on  no  action  being  brought 
to  contest  them,  or  the  result  of  an  action  being  to  support 
them. 

110.  There  were  under  the  system  oi  for- 
^^i^^^  iww&o  certain  cases  which  the  magistrate  de- 
cided without  sending  to  a  judge.  In  these 
cases  the  magistrate  was  said  extra  ordinein  cognoscere,  and 
the  proceedings  were  termed  extra  ordinem  cognitiones, 
judidaj  or  actiones.  Among  the  cases  in  which  the  magis- 
trate proceeded  in  a  summary  way,  were  restitutiones  in  inte- 
grum, (that  is,  certain  cases  in  which  he  restored  a  person 
suffering  from  something  from  which  he  ought  not  by  law  to 
suffer,  to  the  same  position  as  he  had  occupied  before* the 
injury  was  sustained,)  and  cases  relating  to  Jldeicommissa. 
But  he  was  called  upon  most  frequently  to  proceed  in  this  way 
in  order  to  give  execution  of  the  sentence  of  a  judge.  The 
old  modes  of  execution,  the  manus  injectio  and  pignoris  capio, 
remained,  though  under  a  mitigated  form ;  but  a  new  method 
of  execution  was  also  permitted  by  the  praetor,  and  was  much 
more  generally  adopted.  The  creditors  were  placed  in  full 
possession  of  all  that  the  debtor  had  belonging  to  him ;  his 
persona  was,  in  fact,  transferred  to  them.  This  was  termed  the 
missio  in  bonorum  possessionem.  After  a  certain  delay,  the 
creditors  sold  their  interest  in  the  debtors  property  to  the 
person  who  would  offer  to  pay  the  largest  proportion  of  the 
sums  they  claimed.  He  became  the  purchaser,  and  this 
empiio  bonorum  transferred  to  him  the  persona,  or  legal 
existence  of  the  debtor,  who  thereby  suffered  a  capitis  demi- 
nutio,  and  became,  in  the  language  of  the  law,  'infamous.' 
It  was  in  the  exercise  of  his  '  extraordinary '  jurisdiction  that 
the  magistrate  gave  this  mode  of  execution. 

111.  In  the  third  period  of  the  Roman  system 
Third  period  of  civil  process,  the  period  of  extraordinaria 
wMem^cM  J^^^>  ^*  summary  jurisdiction  was  the  only 
proeesB.  jurisdiction  the  magistrate  exercised.     There  was 

J*  ^^'^^ST  ^'^  longer  any  distinction  between  jus  and  judi- 
da,  cium;  the  magistrate  and  the  judge  were  the 
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same  person.  By  a  constitution  published  a.d.  294,  Diocle- 
tian directed  all  magistrates  in  the  provinces  to  decide  causes 
themselves.  The  practice  was,  in  course  of  time,  extended 
throughout  the  whole  of  the  empire ;  and  in  the  days  of  Jus- 
tinian, it  was  possible  to  speak  of  the  ordinaria  judicia  as 
quite  past  *. 

1 12.  In  the  days  of  the  later  emperors,  the  provinces 
were  classed  together  into  preefectures.  Over  each 
province  was  a  prmses,  who  had  a  vicarius,  or  vice-president, 
under  him,  and  who,  either  himself  or  by  his  vicariwi,  tried  all 
cases  above  a  certain  amount,  fixed  by  Justinian  at  300  solidi; 
cases  below  that  amount  were  tried  by  inferior  judges,  called 
judices  pedaneL  The  great  cities,  such  as  Constantinople  and 
Alexandria,  were  under  a  separate  jurisdiction.  The  preetorian 
prefect  was  the  head  judge  of  appeal ;  but  a  final  appeal  lay  to 
the  emperor  himself. 

113.  In  the  time  of  Justinian,  an  action  was 
cedure!  ^^    T)egun  by  the  plaintiff  announcing  to  a  magistrate 

that  he  wished  to  bring  an  action,  a  proceeding 
which  was  termed  the  denuntiatio  aciionis,  and  furnishing  a 
short  statement  of  his  case ;  this  statement,  called  the  libellns 
conventionis,  the  magistrate  sent  by  a  bailiff  of  the  court  (exe- 
cutor) to  the  defendant.  The  parties  or  their  procurators  ap- 
peared before  the  magistrate,  and  the  magistrate  decided  the 
case.  Exceptio  was  still  used  as  the  term  to  express  the  plea 
of  the  defendant,  which  he  generally,  of  course,  reduced  to 
writing,  but  apparently  not  only  was  he  not  obliged  to  do  so, 
but  it  was  not  even  necessary  in  all  cases  for  the  plaintiff  to 
put  his  plaint  into  writing ;  if  he  did  not,  the  executor  would 
merely  tell  the  defendant,  by  word  of  mouth  that  an  action  had 
been  brought  against  him,  perhaps  adding  a  general  statement 
of  tlie  object  for  which  it  was  brought.  The  litis  contestatio 
took  place  directly  the  magistrate  began  to  hear  the  cause. 
The  condemnation  was  no  longer  merely  a  pecuniary  one,  but 
the  system  of  execution  was  not  materially  different  firom  what 
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.  it  had  been  under  the  pnetorian  system.     An  ac- 

Iheworaid-     lion,  it  may  be  observed,  now  that  the  distinction 
(ion   under    between  the  ma^Btnite  and  the  judge  was  at  an 
"  ^  end,  meant  the  right  which  the  law  gave  to  seek 

the  assistance  of  a  magistrate  to  enforce  rights,  and  also  the  act 
of  seeking  sncb  asaistanoe*. 


*  The  distinction  in  the  meaning  of  the  word  actio  at  difforant  p9- 
riodi  of  Bomao  Uw  ii  given  very  clearly  by  Obtol&v,  Ofnfralitation  dtt 
droit  rotnain,  117, 118. 
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IK  KOMIKB  DOSflKI   K08TBI  JESU 
CHBISTI. 

Imfebatob  Cmsar  Flayius,  Justikia- 
NU8,  Alaxamicus,  Gothicus,  Fran- 
CICU8,  Gbrxanicus,  Anticus,  Alani- 

CU8,  VaNDALICUS,  AFBICAHUS,  PIUS, 
FEUZ,  INCLYTUS,  TICTOB  AC  TBIUM- 
PHATOB,  SBMPEB  AUGUSTUS  CXTPIDJK 
LEOUM  JUYENTUn. 

Imperatoriam  migestateni  non  so- 
lam  armis  decoratam,  sed  etiam  legi- 
bus  oportet  esse  armatam,  at  atmm- 
que  tempos  et  belloram  et  pads  recte 
possit  gubemari;  et  princeps  Ro- 
manos  victor  existat  non  solom  in 
hostilibos  pneliis,  sed  etiam  per  legi- 
timos  tramites  calamniantium  iniqni- 
tates  expellens,  et  fiat  tarn  juris  reli- 
giosissimos,  quam  yictis  hostibas 
triampbator. 

1.  Quorum  uUramque  viam  cum 
summis  Tigiliis  summaque  providen- 
tia,  annuente  Deo,  perfedmus.  Et 
beUicos  quidem  sudores  nostros  bar- 
barice  gentes  sub  juga  nostra  de- 
ductce  cogno8Cunt,et  tam  Africa  quam 
aliffi  numerose  provindie  post  tanta 
temporum  spatia,  nostris  victoriis  a 
coBlesti  Numine  pnestitis,  iterum  di- 
tioni  RomanflB  nostroque  addita  im- 
perio  protestantur;  omnes  vero  po- 
pnli  legibus  jam  a  nobis  promulgatis 
vel  eompositis  regantar. 


IN  THE   NAVE   OF  OUB  LOBO  JESUS 
CHBI8T. 

The  Expebob  Cssab  Flatius  Justi- 

NIANUS,  YANQUISHBB  OF  THE  ALAMANI, 

Goths,  Fbancs,  Gebxans,  Antes, 
Alani,  Vandals,  Afbicans,  pious, 
happy,  glorious,  tbiumphant  con- 
queror,  eyer  august,  to  the  youth 
desirous  of  studying  the  law, 
greeting. 

The  imperial  migesty  should  be 
not  only  made  glorious  by  arms,  but 
also  strengthened  by  laws,  that,  alike 
in  time  of  peace  and  in  time  of  war, 
the  state  may  be  well  governed,  and 
that  the  emperor  may  not  only  be  vic- 
torious in  the  field  of  battle,  but  also 
may  by  every  legal  means  repel  the 
iniquities  of  men  who  abuse  the  laws, 
and  may  at  once  religiously  uphold 
justice  and  triumph  over  his  con- 
quered enemies. 

1.  By  our  incessant  labours  and 
great  care,  with  the  blessing  of  God, 
we  have  attained  this  double  end. 
The  barbarian  nations  reduced  under 
our  yoke  know  our  efibrts  in  war ;  to 
which  also  Africa  and  very  many  other 
provinces  bear  witness,  which,  after 
so  long  an  interval,  have  been  re- 
stored to  the  dominion  of  Rome  and 
our  empire,  by  our  victories  gained 
through  the  favour  of  heaven.  AU 
nations  moreover  are  governed  by 
laws  which  we  have  either  promul- 
gated or  wranged. 
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2.  £t  cum  sBcratissimas  constitu- 
tiones  antea  confusas  in  luculentam 
ereximus  consonantiam,  tunc  nostram 
extendimus  curam  ad  immensa  vete- 
lis  prudentise  volumina ;  et  opus  des- 
peratum,  quasi  per  medium  profun- 
dum  euntes,  ccelesti  favore  jam  adim- 
plevimus. 

3.  Cumque  hoc  Deo  propitio  por- 
actum  est,  Triboniano  viro  magni- 
fico,  magistro  et  exqueestore  sacri 
palatii  nostri,  nee  non  Thcophilo  et 
Dorotheo  viris  illustribus,  antecesso- 
ribus  nostris  (quorum  omnium  soler- 
tiam  et  legum  scientiam  et  circa  nos- 
tras jussiones  fidem  jam  ex  multis 
rerum  argumentis  accepimus)  con- 
vocatis,  mandavimus  specialiter  ut 
nostra  auctoritate  nostrisque  suasio- 
nibus  Institutiones  componerent,  ut 
liceat  vobis  prima  legum  cunabula 
non  ab  antiquis  fabulis  discere,  sed 
ab  imperiali  splendore  appetere;  et 
tam  aures  quam  animee  vestrte  nihil 
inutile  nibilque  perperam  positura, 
sed  quod  in  ipsis  rerum  obtinet  argu- 
mentis, accipiant  Et  quod  priore 
tempore  vix  post  quadriennium  prio- 
ribus  contingebat,  ut  tunc  constitn- 
tiones  imperatorias  legerent,  hoc  vos 
a  primordio  ingrediamini :  digni  tanto 
honore  tantaque  reperti  felicitate,  ut 
et  initium  vobis  et  finis  legum  erudi- 
tionis  a  voce  principali  procedat. 


4.  Igitur  post  libros  quinquaginta 
Digestorum  seu  Pandectarum,  in  qui- 
bus  omne  jus  antiquum  collatum  est, 
quos  per  eumdem  virum  excelsum 
Tribonianum  nee  non  ceteros  viros 
illustres  et  facundissimos  confecimus, 
in  hos  quatuor  libros  easdem  Insti- 
tutiones partiri  jussimus,  ut  sint  to- 
tius  legitimee  scientiae  prima  ele- 
menta. 

5.  In  quibus  breviter  expositum 
est  et  quod  antea  obtinebat,  et  quod 
postea  desuetudine  inumbratum  im- 
periali remedio  illuminatum  est. 

C.  Quas  ex  omnibus  antiquorum 
InstituUonibus,  et  priccipue  ex  com- 


2.  Wlien  we  had  arranged  and 
brought  into  perfect  harmony  the 
hitherto  confused  mass  of  imperial 
constitutions,  we  then  extended  our 
care  to  the  endless  volumes  of  an- 
cient law;  and,  sailing  as  it  were 
across  the  mid  ocean,  have  now  com- 
pleted, through  the  favour  of  heaven, 
a  work  we  once  despaired  of. 

3.  When  by  the  blessing  of  God 
this  task  was  accomplished,  we  sum- 
moned the  most  eminent  Tribonian, 
master  and  ex-quaestor  of  our  palace, 
together  with  the  illustrious  Theo- 
philus  and  Dorotheus,  professors  of 
law,  all  of  whom  have  on  many  occa- 
sion proved  to  us  their  ability,  legal 
knowledge,  and  obedience  to  our 
orders ;  and  we  specially  charged  them 
to  compose,  under  our  authority  and 
advice.  Institutes,  so  that  you  may  no 
more  learn  the  first  elements  of  law 
from  old  and  erroneous  sources,  but 
apprehend  them  by  the  clear  liglit  of 
imperial  wisdom ;  and  that  your  minds 
and  ears  may  receive  nothing  that  is 
useless  or  misplaced,  but  only  what 
obtains  in  actual  practice.  So  that, 
whereas,  formerly,  the  foremost  among 
you  could  scarcely,  after  four  years' 
study,  read  the  imperial  constitutions, 
you  may  now  commence  your  studies 
by  reading  tliem,  you  who  have  been 
thought  worthy  of  an  honour  and  a 
happiness  so  great  as  that  the  first 
and  last  lessons  in  the  knowledge  of 
the  law  should  issue  for  you  from 
the  mouth  of  the  emperor. 

4.  When  Uierefore,  by  the  assist- 
ance of  the  same  eminent  person 
Tribonian  and  that  of  other  illustri- 
ous and  learned  men,  we  had  com- 
piled the  fifty  books,  called  Digests 
or  Pandects,  in  which  is  collected  the 
whole  ancient  law,  we  directed  that 
these  Institutes  should  be  divided 
into  four  books,  which  might  serve 
as  the  first  elements  of  the  whole 
science  of  law. 

5.  In  these  books  a  brief  exposi- 
tion is  given  of  the  ancient  laws,  >ui  J 
of  those  also,  which,  overshadowed 
by  disuse,  have  been  again  brought 
to  light  by  our  imperial  authority. 

6.  These  four  books  of  Institutes 
thus  compiled,  from  all  the  Institutes 
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DientuiiB  Oaii  nostri  tam  Institutio' 
num  qauD  renun  colidiartorum,  aliis- 
que  mul(is  coniiDeDtariis  compo^itaa 
Giiin  trea  pnedicd  viri  prudentes  Dobis 
obtuteniDt,  et  legimio  et  c^DOvimus 
«t  pUnissimum  DOBtraram  constitu- 
lionuiB  robur  eis  aecommodavimiis. 


T.  Summa  iUqiie  ope  et  slocii  sta- 
dio  has  leges  nostraa  accipite ;  et 
vosmetipsoB  sic  enidilos  ostendite,  ut 
spes  VDS  pulclierrima  foveat,  toto  legi- 
time opere  perfecto,  poaae  etiam  nos- 
(ram  rpmpablicom  in  psitibus  ejia 
TObu  credendis  gnbernari. 


left  ui  by  the  ancienU,  and  cbieflj 
from  Ihe  commentaries  of  our  Oaius, 
both  from  bis  Institutes  and  bis  Jaur- 
nal,  and  also  from  many  other  com- 
mentaries, vere  presented  to  iia  l>f 
the  three  learned  men  ve  bave  above 
named.  We  read  and  eiamioed 
them,  and  bare  accorded  to  them  all 
the  force  of  our  coastitutions. 

7.  Beceive,  therefore,  tjUi  eager- 
ness, and  stud;  with  cheerful  dili- 
geooe,  these  our  laws,  and  show  your- 
selves persons  of  such  learning  thai 
you  may  conceive  the  flattering  hope 
of  fonrsehes  being  able,  «ben  your 
coarse  of  legal  study  is  completed, 
to  govern  our  empire  in  the  different 
portions  that  may  be  entrusted  to 
yonr  care. 

Given  at  Constantinople  on  the 
eleventh  day  of  the  calends  of  De- 
cember, in  the  third  consulate  of  tha 
Emperor  Justinian,  ever  August. 
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Trr.  1.    DE  JUSTITIA  ET  JUBE. 

JusTiTLk  est  constans  et  perpetpa  Justice  is  the  constant  and  per- 

Tolontas  jofl  snmn  cniQae  tribaendi.        petual  wish  to  render  every  one  his 

due. 

D.  i.  1.  10. 

This  definition  is  borrowed  from  Ulpian  (D.  i.  1.  10),  as  is 
that  of  jurispradence  in  the  next  section.    Justitia  is  the  con- 
stant disposition  to  follow  i^h^Xjus  frescribes,  perpetua  mean-  jn^  sUi  Hv 
ing,  "on  every  occasion  that  offers."  Some  editions  read  ro/tin/o^    •• 
tfibuens,  a  disposition  that  renders  what  is  dne,  which  justice  ^  '^^'*^  ^ 
is  when  it  is  seen  in  action.     By  jtis  (id  quod  jussum  esi)  is  U  i^^^t^U 
meant  aU  that  is  imposed,  or  that  by  a  contemplation  of  the  y 

higher  law  of  nature,  we  conceive  onght  to  be  imposed,  as  a  '"^  ^^^  • 
role  of  action,  on  the  dwellers  in  a  particular  state  by  the  gene- 
ral authority  of  that  state.  Celsus  de&nei  Jus  (D.  i.  1.  1)  as 
ars  bani  et  aQui,  the  doctrine^of  all  that  is  good  and  equi- 
table!If  we  wish  to  separate  distinctly  the  province  of  jus 
from  that  of  morality,  we  must  understand  this  to  mean  all  of 
that  which  is  good  and  equitable,  that  we  think  ought  to  take 
the  form  of  law,  that  is,  be  imposed  as  obligatory  by  the  supreme 
authority.     (See  Introd.  sec.  39,  40.) 

It  may  be  observed  here,  that  the  sphere  of  natural  law,  ius 
naturale^  is  co-extensive  with  that  of  morality,  but  that  they 
differ  in  the  mode  in  wnicb  they  severally  regard  this  sphere. 
The  sphere  of  both  is  right  and  wrong,  good  and  evil ;  natural 
law  pronounces  what  in  this  sphere  God,  through  the  medium 
of  our  reason,  eojoins  as  right,  and  forbids  as  wrong.  Morality 
sees  in  right  and  wrong  a  field  in  which  the  free-will  of  man 
is  to  make  its  choice.  If  man,  as  a  free  agent,  chooses  what 
Ood  enjoins,  we  may  speak  indifferently  of  that  which  he 
chooses  as  being  right  by  natural  law  or  right  morally.    •/W#, 
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.W>v 


r>«L  ^mAmjU*  taken  absolutely,  has  a  sphere  less  than  that  of  morality,  as  it 
^  only  includes  that  portion  of  right  which  is,  or  we  conceive 

Juit  'juM\  ouglit'\o  be," enjoined  by  civil  authority.  We  have  no  word  in 
English  that  expresses  jus  accurately.  "Right"  is  sometimes 
adopted,  but  is  too  wide  in  its  application,  as  it  may  mean 
morally  right,  or  legally  right,  whereas  the  exact  equivalent  of 
jus  would  be,  **  that  which  is  in  fact,  and  in  theory  should  be. 
legally  right." 

1.  'Jurisprudentia    est    divinamm  ].  Jarispradcnce  is  the  knowledge 

atque    humananim    renim    notitia,      of   things  divine   and   human;    the 
justi  atquo  injusli  scientia.  science  of  the  just  and  the  unjust. 


ut^ 


T).  i.  1.  10.2. 

Jurisprudentia  is  the  knowledge  of  what  is  jus,  cmd  jus 
not  only  lays  down  the  rights  and  duties  of  men  {res  human<p)^ 
but  also  the  mode  in  which  religious  worship  is  to  be  carried 
on  and  is  to  enter  into  the  administration  of  law  and  the 
government  of  the  state  (res  diviNie),  The  place  which  the 
sacred  or  pontifical  law  held  in  the  Roman  system  was  so  con- 
spicuous that  no  Roman  jurisprudent  could  fail  to  treat  of  res 
divifKB  in  this  sense  as  a  part  of  law.  The  jurisprudent  is,  of 
course,  only  concerned  with  things  divine  and  human,  so  far  as 
to  examine  what  in  them  is  just  and  unjust. 


2.  His  igitur  generaliter  cognitis, 
et  incipicntibus  nobis  exponere  jura 
popnli  Romani,  ita  videntur  posse 
tradi  commodissimc,  si  primo  Icvi  ac 
simplici  via,  post  deindo  diligentis- 
sima  atque  exactissima  interpreta- 
tione  singula  tradantiu'.  Alioquin,  si 
statim  ab  initio  rudem  adhuc  et  in- 
firmum  animum  studiosi  multitudine 
ant  varietate  renim  oneraverimus, 
duorum  alterum,  ant  desertorem  stu- 
diorum  efHciemus,  aut  cum  magno 
labore,  sa^pe  ctiam  cum  diffidentia 
*qufe  plerumque  juvenea  avertit,  serius 
ad  id  pcrducemus,  ad  quod  leviore 
via  ductus  sine  magno  labore  et  sine 
uUa  diffidentia  matiuius  perduci  po- 
tuisset. 


U*V3 


3.  Juris  prsBCcpta  sunt  hcec:  Ijg- 
neste  vivere,  alterum  non  laedere, 
suum  cujque  tripuere. 


2.  Having  explained  these  general 
terms,  we  think  we  shall  commence 
our  exposition  of  the  law  of  the  Ro- 
man people  most  advantageously,  if 
we  pursue  at  first  a  plain  and  easy 
path,  and  then  proceed  to  explain 
particular  details  with  the  utmost 
care  and  exactness.  For,  if  at  the 
outset  we  overload  the  mind  of  the 
student,  while  yet  new  to  the  subject 
and  unable  to  bear  much,  with  a  maU 
titude  and  variety  of  topics,  one  of  two 
things  will  happen^— we  shall  either 
cause  him  wholly  to  abandon  his 
studies,  or,  after  great  toil,  and  often 
after  great  distrust  of  himself  (the 
most  frequent  stumbling-block  in  the 
way  of  youth),  we  shall  at  last  con- 
duct him  to  the  point,  to'whiob,  if 
he  had  been  led  by  an  easier  roadf 
he  might,  without  great  labour,  and 
without  any  distrust  of  his  own 
powers,  have  been  sooner  conducted. 

3.  The  maxims  of  law  are  these: 
to  live  honestly,  to  nuri  no  one,  to 
give  every  one  his  due. 
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TUeBe  juris  pr/tceptaare  not  rules  of  law,  but  sliort  statements 
of  the  chief  moral  obligatioqs  on  which  rules  of  law  are  based. 
The  first  and  most  general  of  these  moral  obligations  is  that 
Aoiieste  vivere,  to  live  honeetiy,  in  the  wide  acceptation  of  the 
word  "honest"  in  which  it  connotes  the  general  fulfilment  of 
social  duties.  Sometimes,  although  not  generally,  this  obliga- 
tion takes  the  shape  of  positive  law,  as  when,  for  instance,  the 
marrii^c  of  very  near  relations  is  forbidden.  How  rules  of 
positive  law  are  based  on  the  two  other  pracejpta  juris  is  too 
obvious  to  need  explanation. 

The  Romans  clearly  perceived  the  distinction  between  jus 
and  morality — Hon  omne  quod  lic^l.  honest um  eat,  says 
Paul  (D.  i.  17.  "U4.);  not  all  that  is  permitted  by  law  is 
morally  right.  The  obligation  honeste  vivere  was  much  wider 
in  its  application  than  could  be  expressed  by  positive  law. 


4.  UiuaistitdiidanBDDtposi^oiieR, 
w  et  wiTatum.  Fij^jcij^jus 
d  tA  Btatmn  re' " 


Jure   privato,   quod  Iripe 
collecluin    est   c 
prcceptis  ai 


two  branches ;  that  of  public  and  that  fh  '  i  a 
at  privata  law.  Public  law  regards  »'l*Mit  J  riw 
the  governtnenl  of  tha  Boman  Em-   -• 


laller,  which   is 

elcmenU,   and  i^ 

belonging  to  natural  law,  to  the  law 

of  natioDD,  and  to  the  civil  law. 


treat  of  the 
of  threa 
il8   of  preempts 


j.fttaCt 


Botli  the  jus  publicum  and  Uie  jus  privatum  fall  under   i 

municipal  law,  that  is,  the  law  of  a  particular  state.     Publicum  ', 

jus  in  sacriK,  in  sacerdotibim,  in  magistratibus  consistil. 
(D.  i.  1.  I.)  Public  law  regulates  religious  worship  and  civil 
administration ;  private  law  determines  the  rights  and  duties  of  . . , 

individuals.  Jus  gentium  is  the  rules  of  right  which  govern  !m  CtAn^ 
the  transactions  of  social  life  and  nations  in  their  dealings  with  .  ^ 
each  other.  Jus  civile  here  means  the  law  peculiar  to  the  Ro-  ''*"*»•■  ^^ 
man  state.     -— —     —  -^ 


Tit.  11.  DE  JURE  NATURALI,  GENTIUM  ET  CIVILI. 

Tlie  law  of  nature  is  that  lav 
wliich  nature  teaches  to  all  animalx. 
For  this  law  doea  not  belong  eiclu- 
siiel;  to  the  human  race,  but  belongs 
to  all  animalii,  whether  of  the  earth, 
the  air,  or  the  water.      Hence  pro- 


Jna   n»tu»[le    est, 
omnia  ■nim-n-  ii™™iit 

quod   n 
n  quBt  in 

s 

not)   Ituntani  gonena 
Md  omnium  aDimaliai 

I  est, 
c«lo. 

qii«  in  tetra,  qnn  in  n 

lari  nascunlur. 
alone  feminin 

■ppelUmiia;    hide     libei«ram 

pro- 

eiMdo,    bine    edimtio.      Videiana      prcKreaiioi 


and  education  of  cliil- 
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etenim  cetera  qnoque  animilia  istiiu      dren.    We  see,  indeed,  that  all  the 
juris  peritia  oenserL  other  animals  besides  man  are  con- 

sidered as  having  knowledge  of  this 
law. 

D.  i.  1. 1.  3. 

This  description  of  natural  law  is  taken  from  Ulpian  (D.  i. 

1.  1.  8),  who  makes  a  three-fold  division  of  law,  adopted  here, 

L        ij»    .'  into  the  JUS  gentium.  Jus  civile,  aud  Jus  naturale;  the  last 

.  being  quite  distinct  from  natural  law  in  the  sense  of  that  law 

^Ljf  ^y^yX  •*        which  is  based  on  man's  natural  reason,  and  being  scarcely  in 

any  sense  a  division  of  law  at  all,  but  merely  the  result  of 
tiUUfl  ^''.y^tr.uX  observing  that  many  things,  such  as  animal  instincts  and 
f      '•  y  t-  wants,  which  afford  matter  for  the  regulations  of  human  law, 

^AW  >T  >^*1^^  ^j^  shared  by  man  with  the  brute  creation.  The  Stoic  defini- 
ix  •  (-',t*  tion  of  virtue  was,  living  according  to  nature;  and  as  bnites 
^^  **^     *!        lived   according  to  their  nature,  it  was  hence,  perhaps,  that 

they  seemed  to  be  following  the  same  law  as  man,  who  is 
bound  to  live  after  his  nature,  ought  to  follow.  But  to  speak 
of  the  brutes  following  a  law  in  the  same  sense  in  which  man 
ought  to  follow  laws,  is  to  confound  instinct  with  reason. 

1.  Jus  antem  civile  vel  gentium  ita  1.  Civil  law  is  thus  distinguished 

dividitur.    Omnes  populi  qui  legibns  from  the  law  of  nations.  Evexy  com- 

JfclUuCu***            et  moribos  reguntur,  partim  suo  pro-  munity  governed  by  laws  and  cus- 

J                         prio,  partim  communi  omnium  homi-  toms,  uses  partly  its  own  law,  partly 

,              •               nnm  jure  utuntur ;  nam  quod  quisque  laws  common  to  all  mankind.    The 

%a  Til**-  v.v***          populus  ipse  sibi  jus  constituit,  id  law,  which  a  people  makes  for  its  own 

^  ^,^^7  *P*^***  civitatis  proprium    est,  voca-  government   belongs    exclusively  to 

tM  vm4/h*a    .             turque  jus  civile,  quasi  jus  proprium  that  state,  and  is  called  the  civil  law, 


^  ipsius  civitatis.     Quod  vero  naturalis      as  being  the  law  of  the  particular 

Wt  tittt  ^u^^^^     ratio  inter  omnes  homines  constituit,      state.     But  the  law   which  natural 


m  id  apud  omnes  peraBque  custoditur,  reason  appoints  for  all  mankind  ob- 

A*A*^   \*i  w>  vocaturque  jus  gentium,  quasi  quo  tains  equally  among  all  nations,  and 

Uj^»/,  J^^^f^  J*"*  omnes  gentes  utuntur.  Et  popn-  is  called  the  law  of  nations,  because 

'^'^        Y^  las  itaque  Bomanus  partim  suo  pro-  all  nations  make  use  of  it   The  peo- 

,  prio,  partim  communi  omnium  homi-  pie  of  Rome,  then,    are    governed 

^   IHaAa4  r  ^  QQiQ  JQfo  Qtitur :   qusB  singula  qualia  partly  by  their  own  laws,  and  partly 

\  sint,  suis  lods  proponemos.  by  the  laws  which  are  common  to  all 

^yJH^fcJlXev*»\»  L>^.  mankind.     We  will  take  notice  of 

'^  this  distinction  as  occasion  may  arise. 

Gai.  i.  1. 

What  modem  writers  term  natural  law  is  here  called  the 
ju%  gentium,  i.  e.  those  principles  of  right  dictated  by  our 
reason,  which  are  common  to  all  men  alike.  If  these  are 
looked  upon  as  constituting  the  basis  of  the  dealings  of  na- 
tions with  each  other,  they  form  what  we  call  the  jus  gentium, 
that  is,  international  law.  They  also  enter  into  and  determine 
the  pubbc  and  the  private  law  of  each  state ;  but  each  state, 
in  Uie  composition  of  its  own  public  and  private  law,  also 
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adds  certain  arbitrary  enactments.     The  enactments  of  each  ^  uvlU^ 
state  are  termed  by  the  Boman  writers  Jus  civile,  or,  as  we   * 
should  say,  municipal  law.      This  Jus  civile  embraces  those  t/<uT<^**^ 
principles  of  the  jus  gentium  which  are  incorporated  in  public    ^^^^^^.^a^ 
or  private  law,  because,  though  these  principles  have  an  inde- 
pendent authority,    they   are   adopted,   or  perhaps   expressly 
enacted,  in  each  state,  by  the  same  power  which  makes  purely 
arbitrary  enactments. 


2.  S«d  jus  qaidem  civile  ex  ana- 
qaaqae  dvitaie  i^pellatur,  veluti 
Atheniensiam :  nam  si  qms  velit 
Solonis  vel  Draconis  leges  appellare 
jus  civile  Atheniensium,  son  erraverit 
Sic  enim  et  jus  qao  populos  Ro* 
maniis  atitur,  jus  civile  Bomanomm 
appellamus,  vel  jos  Qairitiam  quo 
Quirites  utuntur;  Romani  enim  a 
Quirino  Quirites  appellantur.  Sed 
quotiens  son  addimus  somen  ci:gus 
sit  civitatis,  nostrum  jus  signifi- 
eamus:  sicnti  cum  poetam  dicimus 
nee  addimus  nomen,  subauditur  apud 
Greoos  egregius  Homerus,  apud  nos 
Virgilius.  Jus  autem  gentium  omni 
humano  generi  commune  est;  nam 
usu  ezigente  et  humanis  necessita- 
tibus,  gentes  humane  quedam  sibi 
constituerunt.  —  Bella  etenim  orta 
sunt  et  captivitates  secutse,  et  servi- 
tutes  qu«  sunt  naturali  juri  con- 
trariBB;  jure  enim  naturali  ab  initio 
omnes  homines  liberi  nascebantur. 
Et  ex  hoc  jure  gentium,  omnes  pene 
contractus  introducti  sunt,  ut  emptio 
venditio,  ^ocatio,  conductio,  societas, 
depositum,  mutuum  et  alii  innumera- 
bilds. 


2.  Civil  law  takes  its  name  from 
the  state  which  it  governs,  as,  for 
instance,  from  Athens ;  for  it  would 
be  very  proper  to  speak  of  the  laws 
of  Solon  or  Draco  as  the  civil  law  of 
Athens.  And  thus  the  law,  which 
the  Boman  people  make  use  of,  is 
called  the  civil  law  of  the  Bomans, 
or  that  of  the  Quirites,  as  being  used 
by  the  Quirites ;  for  the  Bomans  are 
called  Quirites  from  Quirinus.  But 
whenever  we  speak  of  civil  law,  with- 
out adding  the  name  of  any  state,  we 
mean  our  own  law;  just  as  the 
Greeks,  when  **  the  poet**  is  spoken 
of  without  any  name  being  expressed, 
mean  the  great  Homer,  and  we  Bo- 
mans  mean  Virgil.  The  law  of  na- 
tions is  common  to  all  mankind,  for 
nations  have  established  certain  laws, 
as  occasion  and  the  necessities  of 
human  life  required.  Wars  arose, 
and  in  their  train  followed  captivity 
and  slavery,  both  which  are  contrary 
to  the  law  of  nature ;  for  by  that  law, 
all  men  are  originally  bom  free.  Fur- 
ther, by  the  law  of  nations  almost  all 
contracts  were  at  first  introduced,  as, 
for  instance,  buying  and  selling,  let- 
ting and  hiring,  partnership,  bail- 
ments, loans,  and  very  many  others. 

D.  i.  1.  5. 

Ju8  gentium  here  means  the  established  usages  of  man, 
growing  out  of  the  requirements  of  social  life,  such  as  the 
rights  of  war  and  the  different  kinds  of  contracts ;  and  these 
are  often,  as  in  the  case  of  slavery,  at  variance  with  natural 
law.  Jus  gentium  in  this  sense  includes  the  law  regulating 
the  dealings  of  one  nation  with  another,  to  which  modem 
writers  appropriate  the  term  jus  gentium,  but  which  is  ex- 
pressed more  correctly  by  the  term  Jus  inter  Rentes, 

8.  Constat  autem  jus  nostrum  aut         8.  Our  law   is   written    and  nn- 
exscripto  ant  ex  non  Bcripto,  nt  apud      written,  just  as  among  the  Greeks 
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Gripcos  Tav  yoftMw  ol  luv  iyypaxfxH, 
ol  dc  aypaxpoi.  Scrii)tum  jus  est  lex, 
plobisciia.  senatiiB-consiilta,  priuci- 
mim  pl^rJtA,  mogistratuum  edicta, 
responsa  pnideptium. 

4.  Lex  est  qaod  popuhis  Romapus, 
sepatorio  magistratu  interrogapte, 
veluti  consule,  constituebat  Ple- 
biscitnm  est  quod  plebs,  plebeio  ma- 
gistratu  ipterrogante,  veluti  tribuiKJ, 
♦        copstituebat     Plebs  autem  a  populo 

[^  44«*iv  eo  differt,  quo  species  a  genere ;  nam 
appellatiope  populi  universi  cives  sig- 

J^  \^^if  piftcaptur,  coupumeratis  etiam  pain- 
ciis  el  scpatoribus.  Plebis  autem 
appellatione,  sine  patriciis  ct  sepatori- 
bus,  ceteri  cives  sigpificantur.  Sed  et 
plebiscite,  lata  lege  Hoiten'sia,  pop 
mipus  valere  quam  leges  ccoperupt 


'T^^r 


some  of  their  laws  were  written  and 
others  not  written.  The  written 
part  consists  of  laws,  plebUeita^  tna- 
tusconsiilta^  epactmepts  of  emperors, 
edicts  of  piagistrates,  and  apswers  of 
jurisprudents. 

4.  A  law  is  that  which  was  enacted 
by  tlie  Ropi^'"' people  on  its  being 
proposed  by  a  senatorian  magistrate, 
as  a  consul.  A  piebiscUum  is  that 
which  was  enacted  by  the  plebs  on 
its  being  proposed  by  a  plebeian 
magistrate,  as  a  tribune.  The  pUbs 
differs  from  the  people  as  a  species 
from  its  'genus ;  for  all  the  citizens, 
including  patricians  and  senators,  are 
comprehended  in  the  people ;  but  the 
plebs  only  includes  citizens,  not  being 
patricians  or  senators.  The  plebis- 
cita  tSlet  tlie  Hortensian  law  began 
to  have  the  same  force,  as  t&e  laws 
themselves. 


Gai.  i.  3. 

A  lex  or  populi  scitum,  to  use  a  word  made  by  the  com- 
mentators on  the  analogy  of  plebiscition,  was  passed  originally 
only  in  the  comitia  curiata ;  after  the  establishment  of  the 
comitia  cefituriata,  in  both  these  comitia ;  but,  excepting  in 
the  case  of  conferring  the  imperii/ m,  almost  always  in  the 
i^'t^  centuriata.     (See  Introd.  sec.  10.) 
"^^       The  lex  Hortemia,  467  A.u.c,  had  been  preceded  by  the 
lex  Valeria^  304  a.u.c,  and  the  lex  Publilia,    414  a.u.c, 
**'**^  **^    by  both  of  which  it  was  provided  that  plebiscit a  should  bind 
\/t<iM*^^^     the  whole  people.     Either  the  effect  of  their  provisions  had 
^  ^Uv«SXbeen  disputed,  or  exceptions  had  been  made  to  them,  or  per- 
^**  haps  the  extension  of  the  authority  of  the  plebiscitum  which 
they  gave  was  not  so  complete  as  their  terms  would  seem  to 
imply.     (Nieb.  2.  366.)     The  term  lex  is  very  frequently  ap- 
plied to  plebiscita  as  well  as  to  populi  scita,     (See  Introd. 
sec.  16.) 


5.  Senatus  copsultum  est  quod 
scpatus  jubet  atque  copstituit :  pam 
cum  anctus  essct  populus  Komapus 
in  enm  modum  ut  difficile  esset  in 
upum  eum  copvocari  legis  sanciendffi 
causa,  lequum  visum  est  senatum  vice 
populi  consnli. 


&.  A  Mnatu9'Con9MU\tm  is  that 
which  the  senate  commands  and  ap- 
points :  for,  when  the  Roman  people 
was  so  increased  that  it  was  difficult 
to  assemble  them  together  to  pass 
laws,  it  seemed  right  that  the  senate 
should  be  consulted  in  the  place  of 
the  people. 


Gai.  i.  4 ;    D.  i.  2.  2.  9. 

The  senatuti-cofifiultum  had  in  some  instances  the  force  of 
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a  law  even  in  the  times  of  the  republic,  for  we  have  a  few  pre- 
served of  a  date  antecedent  to  the  Ceesars,  which  undoubtedly 
had  the  force  of  law ;  but  they  all  relate  to  matters  of  social 
administration,  such  as  forbidding  burial  within  the  city,  or 
the  importation  of  wild  beasts.  (See  Introd.  sec.  16.)  But 
we  cannot  speak  of  senatiis  consitlta  as  a  substantial  part  of 
the  general  legislation  till  the  times  of  the  emperors,  when 
they  superseded  every  other  except  the  emperors  enactments. 
The  appeal  of  the  emperor  to  their  authority  dwindled  down 
ahnost  immediately  into  a  mere  form.  (Cod.  i.  14.  12,  in  pre- 
ftenti  leges  condere  soli  imperaiori  concessum  est.)  (See  In- 
trod. sec.  20.) 


i^^t'  fir 


0.  Sed  et  qnod  principi  plocuit, 
legis  habet  vigorem  ;  cum  lege  regia 
qoffi  de  ejus  imperio  lata  est,  populus 
ei  et  in  eum  omne  imperium  suum  et 
potestatem  concessit.  Quodcumque 
ergo  imperator  per  epistolam  consti- 
tuit,  vel  cognoscens  decrevit,  vel 
edicto  prsecepit,  legem  esse  constat ; 
h(D  sunt  qufe  constitutlones  appel- 
lantur.  Plane  ex  his  qu(cdam  sunt 
personales,  qufc  nee  ad  exemplum 
trahuntur,  quoniam  non  hoc  princeps 
vult;  nam  quod  alicui  ob  meritum 
indnlsit,  vel  si  cui  p<enam  irrogavit, 
vel  si  cui  sine  exemplo  subrenit,  per- 
sonam non  transgreditur.  Alise  autem 
cum  generales  sint,  omnes  procul  du- 
bio  tenant 


G.  That  which  seems  good  to  the 
emperor  has  also  the  force  of  law; 
for  tlie  people,  by  the  lex  regia^  which 
is  passed  to  confer  on  him  his  power, 
make  over  to  him  their  whole  power 
and  authority.  Therefore  whatever 
the  emperor  ordains  by  rescript,  or 
decides  in  adjudging  a  cause  or  edict, 
is  unquestionably  law ;  and  it  is  these 
enactments  of  the  emperor  that  are 
called  constitutions.  Of  these,  some 
are  personal,  and  are  not  to  be  drawn 
into  precedent,  such  not  being  the  in- 
tention of  the  emperor.  Supposing 
the  emperor  has  granted  a  favour  to 
any  man  on  account  of  his  merit,  or 
inflicted  some  punishment,  or  granted 
some  extraordinary  relief,  the  appli- 
cation of  these  acts  docs  not  extend 
beyond  the  particular  individual.  But 
the  other  constitutions,  being  general, 
^  are  undoubtedly  binding  on  all. 

Oat.  i.  5  ;  D.  i.  4.  1 . 

The  imperial  constitutions,  though  known  in  the  time  of  the 
previous  emperors,  first  attained,  under  Hadrian,  the  position 
of  being  in  reality  the  only  source  of  law.  They  were  of  three 
kinds ;  first,  ejnstola,  letters  or  answers  to  letters  addressed 
by  the  emperor  to  different  individuals  or  public  bodies,  or 
mandata,  orders  given  to  particular  officers,  and  rescripta, 
answers  given  by  the  emperor  to  magistrates  who  requested  his 
assistance  in  the  decision  of  doubtful  points ;  secondly,  judi- 
cial sentences,  decreta,  given  by  the  emperors  (Bk.  ii.  15.  4) ; 
both  these  kinds  havmg  force  only  by  serving  as  a  precedent  in 
similar  cases ;  and  thirdly,  edicta,  or  laws  binding  generally  on 
all  the  subjects  of  the  emperor.     (See  Introd.  sec.  18.) 

It  is  here  said,  on  the  authority  of  Ulpian  (D.  i.  4.  1),  that 
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the  emperor  derives  his  authority  from  the  lex  regia.  This  does 
not  refer  to  any  one  law  of  that  name ;  hut  to  the  law  of  the 
comitia  curiata  hy  which  the  imperium  was  conferred.  Gains 
says,  1.  5,  nee  unquam  dubitatum  est  quin  principis  cotistitutio 
legis  vicem  ohtineat  cum  ipse  imperator  per  legem  imperium 
accipiat.  This  law  was  a  relic  of  that  hy  which  the  king  had 
heen  invested  with  the  royal  authority,  intrusted  to  him  hy  the 
curia  representing  the  populus ;  and  it  was  considered  that 
the  emperor  was  in  like  manner  invested  with  all  the  power  of 
the  Roman  people  transferred  to  him  on  his  receiving  the  im- 
perium,     (See  Introd.  sec.  18.) 


7.   Pnetonim   quoque  edieta  non 

modicam  joris  obtiDent  aactoritatem. 

AWrf^^^    ^^  etiam  jus  honorarium  solcmus 

■    ■    appeUare,  quod  qui  honorem  genint, 

f^Jry;)  ,  id  est  magistratus,  auctoritatem  huic 

■  juri  dedenmt  Proponebant  et  sediles 

curules  edictum  de  quibusdam  causis, 

quod  edictum  juris  honorarii  portio 

est 


7.  The  edicts  of  the  prsetors  are 
also  of  great  authority.  These  edicts 
are  called  the  honorary  law,  because 
those  who  bear  honours  in  the  state, 
that  is,  the  magistrates,  have  given 
them  their  sanction.  The  curule 
eediles  also  used  to  publish  an  edict 
relative  to  certain  subjects,  which 
edict  also  became  part  of  the  ju9 
honorariunu 


Gat.  i.  0  ;  D.  xxi.  1.  1. 

Papinian  says  (D.  i.  1.  7),  that  the^w*  pratorum  was  intro- 
duced hy  the  praetors,  adjuvandi  vel  supplendi  vel  corrigendi 
juris  civilis  gratid.  New  circumstances,  new  hahit8  of  think- 
ing, and,  in  the  case  of  xhe  pr<ptor  peregrinuSy  a  new  scope  for 
authority,  compelled  the  praetor  to  use  an  equitable  power,  and 
frequently  equitable  fictions,  to  extend  the  narrow  limits  of  the 
old  civil  law.  (See  Introd.  sec.  14.)  The  decisions  hy  which 
he  did  this  were  called  edieta.  At  the  beginning  of  his  year 
of  oflSce,  the  prcetor  published  a  Hst  of  the  rules  by  wFich  he 
intendea  to  be  bound,  and  this  was  called  the  edictum  per- 


fh*p*uU**** 


vetuum,  because  it  was  to  apply  to  all  cases  that  might  fiEdl  undeir 
It  during  the  year  of  office,  and  was  not  made,  like  an  edictum 
repentifium,  to  meet  a  particular  case.     Of  course  each  praetor 
borrowed  much  from  his  predecessors,  and  thus  the  edict,  or 
TiaJiO^LUi  ^^^^^^  all  that  was  not  new  in  it,  was  called  the  edictum  traloc 
I  titium,     (Cic.  Ad.  At,  v.  21.)     The  lex  Cornelia  7b.c.  C7) 
J  vj  nitxiti-  forbaa  a  praetor  to  depart  during  his  term  of  office  from  the 
*  Csai^i^      edict  he  had  promulgated  at  its  commencement.     In  the  time 
••  WJCfcu-.  ^^  Hadrian,  a  jurist  named  Salvius'Julianus,  who  filled  the 
office  of  praetor,  systematized  and  condensed  the  edicts  of  pre- 
ceding praetors  into  one  which  he  called  the  edictum  perpetuuih, 
and  thus  this  term,  edictum  perpetuum,  which  generally  means 
the  edict  for  the  year,  is  sometimes  the  name  of  this  work  of 
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JuliaDus,  which  was  intended,  no  doubt,  to  serve  as  the  basis 
for  future  annual  edicts.     (See  In  trod.  sec.  21.) 


8.  Responsa  prudentimn  atuit  sen- 
tentiiB  ec  opiniones  eonu^i  qoibus 
pennissam  erat  jura  condere.  Nam 
antiqaitiu  instatatum  erat,  at  essent 
qui  jura  pnblice  interpretarentor, 
qnibos  a  Ceesare  jas  respondendi 
datum  est,  qui  jarisconsnlti  appeUa- 
bantur:  quomm  omninm  senteiitisB 
et  opiniones  earn  aactoritatem  tene- 
bant,  at  jadid  recedere  a  responso 
eoram  non  lioeret,  at  est  oonstitatam. 


8.  The  answers  of  the  joiispra- 
dents  are  the  decisions  and  opinions 
of  persons  who  were  authorized  to 
determine  the  law.  For  anciently  it 
was  provided  that  there  should  be  per- 
sons to  interpret  publicly  the  law, 
who  were  permitted  by  the  emperor 
to  give  answers  on  questions  of  law. 
They  were  called  jurisconsulti ;  and  , 

the  authority  of  their  decisions  and  ti  U  IfiUwi 
opinions,  when  they  were  all  unani-  J 

moos,  was  such,  that  the  judge  could  C  A4yi,#  * 
not,  according  to  the  constitution,  re- 
fuse to  be  guided  by  their  answers.        W^MM^i^K- 


Gai.  i.  7. 

'See  Introd.  sec.  15.  22-28.  31. 

It  is  to  the  change  in  the  position  of  the  jurists  effected  by 
Augustus  (sec.  22),  that  allusion  is  made  in  the  words  quibus 
a  Casare  jus  respondendi  datum  est,  and  to  the  constitutions 
of  Hadrian  (sec.  22)  and  Theodosius  (sec.  31)^  that  the 
words  judici  recedere  a  responso  eorum  non  liceret,  ut  est 
constitutum,  refer. 

9.  Ex  non  scripto  jus  venit.  quod  9.  The  unwritten  law  is  that  which   0  /T.  ^  ^ 

usua    comprobavit ;    nam    diuturiii      usage  has  established;    for  ancient  *^**^^^ 
mores  consensu  utentium  comprobati      customs,   being   sanctioned   by  the        p 
legem  imitantur.  consent  of  those  who  adopt  them,  are  tXt  <^f^*'^    ^* 

like  laws. 
D.  i.  3.  32.  t#,WwH^  - 

Quid  interest  suffragio  populus  voluntatem  suam  declaret,  fff^   iy\jJ^ 
an  rebus  ipsis  et  factisf  (D.  i.  8.  32.)     Customs  not  less 
than  written  laws  spring  from,  or  rather  are  sanctioned  by,  the  \^.^ 
national  will.    Besides  determining  cases  not  within  the  pro-    ^     ^ 
Tisions  of  written  law,  customary  law  acts  as   an   exponent 
of  the  meaning  of  written  law  {optima  legum  interpres  con- 
suetudo,  D.  i.  3.  87),  and  among  the  Bomans  was  considered 
as  abrogating  laws  fallen  into  desuetude.    (D.  i.  3.  82). 


10.  Et  non  ineleganter  in  quas 
species  jus  civile  distributum  esse 
Tidetur ;  nam  origo  ejus  ah  institutis 
duarum  dritatom,  Athenarum  scilicet 
et  Laeediemonis  fluxisse  ridetur.  In 
his  enim  dritatibus  ita  agi  solitum 
erat,  at  Lacedflsmonii  quidem  magis 
ea  qu»  pro  legibus  obeenrarent,  me- 
morie  mandarent;  Athenienses  yero, 
ea  qam  in  legibus  seripta  comprehen- 
dissenty  enstodirent. 


10.  The  civil  law  is  not  improperly 
divided  into  two  kinds,  for  the  diri- 
sion  seems  to  have  had  its  origin  in  the 
customs  of  the  two  states  Athens  and 
Lacedflemon.  For  in  these  states  it  used 
to  be  the  case,  that  the  Lacedemo- 
nians rather  committed  to  memory 
what  they  observed  as  law,  while  the 
Athenians  observed  as  law  what  they 
had  consigned  to  writing,  and  in- 
cluded in  the  body  of  their  laws. 
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It  is  hardly  necessary  to  say,  that  the  distiDction  between 
written  and  unwritten  law  must  always  exist  where  laws  are 
written  at  all,  and  where  no  attempt  has  been  made  to  express 
all  law  in  positive  terms ;  and  that  this  Greek  origin  for  the 
two  branches  of  Eoman  law  is  quite  imaginary. 

11.  Scd  naturalia  quidcin  jura  quae  II.  The  laws  of  nature,  which  all 

apud  omnes  genteH  peraM]ue  Bon-an-  nations    observe   alike,    being    esta* 

tur,  divina  quadam  providentia  con-  blishcd  by  a  divine  providence,  re- 

stituta,  semper  firma  atque,  immuta-  main  ever  fixed  and  immutable.    But 

biiia  permanent.     Ka  vero  qiue  ipsa  the  laws  which  every  state  has  en- 

sibi   quflcque  civitas  constituit^  sn'pe  acted,    undergo     frequent    clianges, 

(4iuAJ\^  0  inutari   solent,  vel    tacito    consensu  cither  by  tlie  tacit  consent  of  the  peo- 

populi,  vel  alia  postea  lege  lata.  plo,  or  by  a  new  law   being  subse- 
quently passed. 

Gai.  i.  1;  D.  i.  3.32.  1. 

Justinian,  abandoning  the  threefold  division  of  Ulpian,  which 
lie  had  adopted  in  the  earlier  paragraphs  of  this  chapter,  now 
follows  the  twofold  division  of  Gains  (1.  1),  vaio  jus  naturaU 
and  juft  cirUe,  This  twofold  division  is  the  one  prevailing  in, 
and  proper  to,  the  general  system  of  the  jurists.  (See  Ap- 
pendix 1.  to  vol.  i.  of  Savigny's  Droit,  Rom.)  It  may  be  useftil 
here  to  state  the  different  uses  of  the  terms  denoting  the  divi- 
sions of  law.  I .  Jus  iiaturale.  i.  e.  the  law  based  on  natural 
reason  (we  may  omit  Ulpian  s  use  of  jus  naturale,  i.  e,  the 
law  man  shares  with  beasts,  as  being  quite  unsystematic). 
2.  Jus  gentium,  used  («)  in  the  same  sense  vfithjus  nat urate, 
as  in  paragraph  I ,  (^)  meaning  the  usages  regulating  the  deal- 
ings of  civil izftd  Konintiftfl,  as  in  paragraph  2,  in  which  sense  it 
mavbe  at  variance  with  Jus  naturale.  3.  Jus  civitf.  meaning 
municipalTa^v,  as  in  paragraph  2 ;  and  also  used  in  a  narrower 
sense,  either  when  it  was  opposed  to  jus  pontificium^  and 
meant  secular  law ;  or  \.ojus2^r(Btorium~mvih\c\i  sense  it  most 
frequently  occurs,  and  then  means  tlic  old  strict  law  of  Rome, 
both  the  old  customary  law  and  the  law  of  the  Twelve  Tables, 
and  the  law  created  by  te^cs,  ptebiscita  and  senatus-consulta, 
as  opposed  to  the  law  as  modified  by  the  preetors,  the  juris- 
prudents, and  the  imperial  constitutions. 
«    • 

i^^^c^  f^y^   jlj     DE  juuE  PERSONABUM. 

*H  Hiii\           Omne  antem  jus    quo  utimiur  vel  All   our  law  relates  either  to  pcr- 

•^^^  ^      ad  personas  pertinet,  vel  ad  res,  vel  sons,  or  to  things,  or  to  actions.    Let 

-J.    1  ^♦iJJ   ad  actionea.    Et  prius  de  personis  us  first  speak  of  persons ;  as  it  is  of 

'  videamus  :  nam  panun  est  jus  nosse,  little  purpose  to  know  the  law,  if  we 

*r^^liu     **  pereonae  quarum  causa  constitutum  do  not  know  the  persons  for  whose 

MH  *»f!SJ2^e8t,  ignorentur.    Summa  itaque  di-  sake  the  law  was  made.    The  chief 

tu^Ui  ,tf9^    visio  de  jure  personarum   heec  est,  division  in  the  rights  of  persons  is 
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quod  omnes  homines  aut  libeii  sunt,  this :  men  are  all  either  free  or 
aut  servi.  slaves. 

Gai.  i.  8. 

With  respect  to  the  division  of  private  law.  (Seelntrod.  sec.  40). 
Whether  rights  against  persons  are  here  meant  to  he  included 
under  res  or  actiones,  wiU  be  discussed  when  we  arrive  at  Obli-  Q 
gations  in  the  third  book.     Every  being  capable  of  having  and    ^^^, 
being  subject  to  rights  was  called  in  Roman  law  a  persona.  /*  ;*j  /vh  a. 
Thus  not  only  was  the  individual  citizen,  when  looked  at  as    '^ 
having  this   capacity,  a  persona,  but  also  corporations  and  ^  cfl^Ui^  **: 
public  bodies.     Slaves,  on  the   contrarv.  were  not  persona.      ™^ 
They  had  no  righte.    (See  Introd.  sec.  41).    The  y^ori persona  \p*^^^ 
has  also  another  sense.     It  was  used  not  only  for  the  being  who  /^^^i-  a  li 

had  the  capacity  of  enjoying  riglits  and  fulfilling  duties,  but  ' " 

also  for  the  different  characters  or  parts  in  which  this  capacity 
showed  itself;  or,  to  borrow  the  metaphor  suggested  by  the 
etymology  of  the  word,  for  the  diflFerent  masks  or  faces  which 
the  actor  wore  in  playing  his  part  in  the  drama  of  civic  and 
social  life.  Thus,  for  instance,  the  same  man  might  have  the 
persona  patris,  or  tu torts,  or  mariti;  that  is,  might  be  re- 
garded in  his  character  of  father,  tutor,  or  husband. 


1.  Et  libertas  quidcm,  ex  qna 
etiam  liberi  vocantur,  est  naturalis 
facultas  ejus  quod  cuiqne  facere  libet, 
nisi  si  quid  vi  aut  jure  prohibetur. 

2.  Servitua  autem  est  constitutio 
juris  gentium,  qua  quis  dominio 
alieno  contra  naturam  subjicitur. 


1.  Freedom,  from  which  men  are 
said  to  he  free,  is  the  natural  power 
of  doing  what  we  each  please,  unless 
prevented  by  force  or  by  law. 

8.  Slavery  is  an  institution  of  the 
law  of  nations,  by  which  one  manig 
made  the  property  of  another,  con- 
trary to  natural  rigfitT 


D.  i.  5.  4.  1. 


The  Romans  referred  the  origin  of  slavery,  as  an  institution, 
to  XhQ  jus  gentium;  but  pecuUarities  in  the  position  of  their 
slaves,  as  that  they  could  hold  no  property  of  their  own,  be- 
longed to  the  jus  civile,  the  municipal  law  of  Rome. 


3.  Servi  autem  ex  eo  appellati 
^unt,  quod  imperatores  captivos  ven- 
dere,  ac  per  hoc  servare  neo  ooddere 
solent :  qui  etiam  mancipia  dicti  sunt, 
eo  quod  ab  hostibus  manu  capiuntur. 


4.  Servi  autem  aut  nascuntur  aut 
fiunt  Nascuntur  ex  andllis  nos- 
tris :  flnnt  ant  jure  gentium,  id  est 
ex  ottptivitate;  aut  jure  oivili,  cum 
liber  homo,  m^jor  viginti  annis,  ad 


fcuK 


3.  Slaves  are  denominated  jgrrt,  ^ 
because  generals  order  their  captives  '^H*** 
to  be  sold,  and  thus  preserve  them, 
and  do  not  put  Uiem  to  death.  Slaves 
are  also  called  mandpia,  because  they 
are  taken  from  the  enemy  by  the 
strong  hand. 

4.  Slaves  either  are  bom  or  become 
so.  They  are  bom  so  when  their 
mother  is  a  slave ;  they  become  so 
either  by  the  law  of  nations,  that  is, 
by  o^ttivity  or  by  the  civil  law,  as 


IV* 
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B  pirtinp«nd(mi  mm  Tcnnm.      whan  a  frM  penon,  *lioTe  the  agt  at 

■um  sU.  twenty,  iolIeTS   himielf  to  tw   sold, 

thtx  be  nuj  tban  the  price  ptea  tat 


1 1  (In*  tiX  *w  -«'»  Children  bom  oat  of  the  pale  of  lawfiil  marriage  always 
(Iw.  A  Vwi*-*  foljowed  the  condition  of  the  mother ;  and  as  alavea  were  in- 
AwM  '-fai.!  V  '^*P"''l6  of  contractiDg  a  lawfbl  mairiage,  in  the  peculiar  sense 
i  —  -*'^  7"  of  "  lawful "  adopted  by  Roman  law,  the  children  of  a  female 
hai^  w-^u«*  glare  were  necessarily  slaves.  They  were  called  lerna  when 
i  A  bom  and  reared  on  the  property  of  the  owner  of  their  mother. ' 

t ..  Oi^  3  •        (See  Introd.  sec.  42.) 

J«„^  fi*.  K«».^      In  order  to  prevent  a  iiund,  by  which  a  person,  having 
u^  _  allowed  himself  to  be  sold,  turned  round  on  the  purchaser 

and  claimed  his  liberty  as  being  free-born,  a  law,  perhaps  the 
Henatui  contultum  Claudianum  (D.  zl.  3.  5),  enacted  that 
the  perpetrator  of  the  fraud  should  be  bound  by  his  statement, 
and  he  held  to  be  a  slave.  In  the  early  law  of  Rome,  it  mav 
be  observed,  a  citizen  could  really  sell  himself  so  aa  to  lose  his 
freedom;  but  he  always  retained  a  right  of  redemp ti on . 

There  were  other  modes  by  which  slavery  could  arise  under 
the  Roman  law,  as  (1)  when  a  free  woman  haj  nnmmerr-H  with 
a  slave,  or  (2),  when  malefactors  were  condemned  to  the  amphi- 


leatre  or  the  mines,  the  guiltT  parties  were  held  in  law  to  be 

Slaves.     These  latter  modes  of  leyal  slavery  were  abolished  T>y 

JuBanUn.    (Bk.  iii.  12.  I.  Nov.  22.  cap.  8.)     I.asUy,  (3)  an 

emanapated  slave,  if  guilty  of  ingratitude  towards  his  master, 

~^     ,         might  he  reclaimed  to  slavery.     (D.  xxv.  3.  6.) 

lih(&  *w  ^vC       In  the  older  law,  addicfio,  that  is,  delivery  of  the  person  to 

~  :  B  creditor  by  way  of  execution  for  a  debt,  being  detected  in 

^~  furtum  manijegtum,  and  omitting  to  be  inscribed  in  the  tables 

of  the  census  in  order  to  defraud  the  revenue,  were  each  a 

cause  of  slavery ;  hut  these  causes  had  become  obsolete  long 

before  the  time  of  Justinian. 

6.   In   serronim   coDditioiie  nulla  S.  la  tlie  eonditioii  of  slateg  there 

eat  difftrentik,  in  liberis  mnltK  dif-      ig  no  diatinctioD ;  bat  there  »re  nunr 

^  ferenliK  sant;  ant  eoim  aoiit  ingmui      diatinctiona  among  free  persons ;  for 

KBDt  libertini.  the;  are  either  bom  free,   or  have 

been  set  ttee. 


*^   —  In  the  later  empire  there  was  introduced  what  may  be  almost 

"  (A^tii.  termed  a  difference  in  the  condition  of  slaves  by  the  institution 

'  -  of  coloni,  that  is,  persons  attached  to  the  soil,  ascripti  glebce. 

I      :  ^  ^"~  passing  with  it,  and  bound  to  remain  on  it,  but  entitled  to 

ntlH  retain  for  their  own  use  all  they  could  gain  from  it  beyond  the 
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value  of  a  yearly  payment,  which  they  had  to  make  to  the 
owner  of  the  soil,  and  enjoying  also  all  the  family  rights  of 
freemen.  ^ 


Tit.  IV.    DE  INGENUIS. 


Ingenuus  est  is  qui,  stadm  ut  Datus 
est,  liber  est,  sive  ex  duobus  ingenuis 
matrimonio  editus  est,  sive  'ex  liber- 
tinis  duobus,  sive  ex  altero  libertioo 
et  altero  ingenuo.  Sed  etsi  quis  ex 
matre  nascitur  libera,  patre  servo,  in- 
genuus  nihilominus  nascitur :  quern- 
admodum  qui  ex  matre  libera  et 
incerto  patre  natus  est,  quoniam  vulgo 
conceptus  est  Sufficit  autem  liberam 
fuisse  matrem  co  tempore  quo  nasci- 
tur, licet  ancilla  conceperit  £t  e 
contrario  si  libera  conceperit,  deinde 
ancilla  facta  pariat,  placuit  eum  qui 
nascitur  liberum  nasci;  quia  non 
debet  calamitas  matris  ei  nocere,  qui 
in  ventre  est  £x  bis  illud  qusesitum 
est,  si  ancilla  prsegnans  manumissa 
sit,  deinde  ancilla  postca  facta  pepere- 
rit,  liberum  an  servum  pariat?  Et 
Marcellus  probat  liberum  nasci; 
sufficit  enim  ei  qui  in  ventre  est, 
liberam  matrem  vel  medio,  tempore 
habuisse :  quod  verum  est 


A  person  is  inscnuus  who  is  free 
from  the  moment  of  his  birth,  by 
bemg  Dom  m  matrimony,  of  parents 
who  have  been  either  both  bom  free, 
or  both  made  free,  or  one  of  whom 
has  been  bom  and  the  other  made 
free;  and  when  the  mother  is  free, 
and  the  father  a  slave,  tLe  child  never- 
theless is  bom  free  ;  just  as  he  is  if  his 
motherbe  free,  and  it  be  uncertain  who 
is  his  father ;  for  he  had  then  no  legal 
father.    And  it  is  sufficient  if  the  mo- 
ther is  free  at  the  time  of  the  birth, 
although  a  slave  when  she  conceived ; 
and  conversely,  if  she  be  free  when 
8h%  conceives,  and  is  a  slave  when 
she  gives  birth  to  her  child,  yet  tlie 
child  is  held  to  be  bom  free ;  for  the 
misfortune  of  the  mother  ought  not 
to  prejudice  her  unborn  infant    The 
question  hence  arose,  if  a  female  slave 
with  child  is  made  free,  but  again  be- 
comes a  slave  before  the  child  is  bom, 
whether  the  child  is  bom  free  or  a 
slave?     Marcellus  thinks  it  is  bom 
free,  for  it  is  sufficient  for  the  unborn 
child,  if  the  mother  has  been  free,  al- 
though only  in  the  intermediate  time ; 
and  this  is  trae. 

Gai.  i.  11.82.89,90;  D.  i.  5.  5. 

If  a  child  was  horn  in  matrimopii^,  a  tie  wliich  could  only, 
in  the  eyes  of  the  civil  law,  he  contracted  hetween  two  free 
persons,  the  child  was  free  from  the  moment  of  conception. 
If  it  was  not  bom  in  matrimonioy  then  it  followed  the  con- 
dition of  the  mother:  and  it  was  her  condition  at  the  time  of 
birth,  not  at  that  of  conception,  which  decided  the  status  of 
the  child.  It  was  only  by  a  departure  from  the  strict  theory 
of  law  that  the  enjoyment  of  liberty  by  the  mother  before  the 
birth  was  allowed  to  make  the  child  free. 


1.  Cum  autem  ingenuus  aliquis 
natus  sit,  non  offioit  illi  in  servitute 
fuisse,  et  postea  manumisstun  esse ; 
Bspissime  enim  constitntum  est,  na- 
talibus  non  ofBcere  manumissionem. 


1.  When  a  man  has  been  bom  free 
he  does  not  cease  to  be  ingenuus,  be- 
cause ke  bas  Deen  m  the  position  of 
a  slave,  and  has  subsequently  been 
enfranchised;  for  it  has  been  often 
settled  that  enfranchisement  does  not 
prejudice  the  rights  of  birth. 

H 


^r^^ 
t' 
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In  seriitufe  fuiiise.  This  does  not  menu  to  liave  been  a 
slave,  but  to  have  teen  in  the  position  of  one.  As  if  a  free- 
bom  child  vein  considered  erroneously  to  be  a  elave,  and  were 
manumitted,  and  then  bis  free  birth  irerc  discovered,  his  itatiis 
nouid  be  that  of  an  in/fenuun,  and  not  of  a  libertiniia. 


Tit.  V.    DE  LIBERTIXIS. 


libertini  sunt,  qui  ex  jiista  i 
tule  manumisHi  sunt.  SlanumUaio 
■alein«BtdalioUl>ertalUi  namquam- 
diu  quia  in  serviluta  est,  tuaimi  et 
polestaii  gappoBitus  est,  et  muiiums- 
8U8  liberatur  poUBUIe.  Qtue  res  a 
jure  genlium  origincm  sumpait,  ut- 
pote  cum  jure  nsturali  DinneB  liberi 


missio,  cum  servitus  esset  incogoita. 
Sed  poBteaquam  jure  gentium  servi- 
tus  invBsil,  Becutum  est  beueficium 
manumissloDis ;  et  cum  nno  nalurali 
nomine  homines  appellarenlur,  jure 
gmtium  Iria  genera  esse  cixperunC, 
ii1>eTi  et  his  conirariuin  seni,  et  ter- 
tium  genus  libertini,  qui  desierant 


yitude. 

the  process  of  free- 
ing from  "  the  hand."  For  while  anj 
one  ui  in  slBverj,  ha  is  under  "  the 
band"  and  power  of  another,  but  1:^ 
manumiitsian  he  ia  freed  from  this 
power.  This  iustitation  took  its  rise 
from  the  lav  of  nations :  for  b;  the 
law  of  nature  all  men  were  bora  free ; 
and  mummission  was  not  heard  of, 
as  slavery  was  uuknown.  But  wlicn 
Elaver;  came  in  hj  the  law  of  nations, 
the  boon  of  manainissioo  followed. 
And  nhereas  we  all  were  denomi- 
nated bj  the  one  natural  name  of 
the  law  of  nations  intiodoced 


adi%-i! 


0  three  kinds  of  rr 


namely,  freemen,  and  in  opposition 
to  them,  staves ;  and  thirdly,  treed- 
men  who  had  ceased  to  be  idaves. 

Gai.LII;  D.i.1.1. 
In  some  fuw  cases  a  slave  could  obtain  liberty  witlioiit  manu- 
mission. Many  of  these  cases  are  enumerated  in  the  Digest 
(xl.  H).  A  slave,  for  instance,  who  was  abandoned  by  hia 
master  on  account  of  disease  or  infirmity  {ob  gravem  infirmi- 
tatem),  was  pronounced  firee  by  an  edict  of  Claudius. 

I.  Manumission  is  effected  in  vari- 
ous ways;  either  in  the  face  of  the 
church,  according  to  the  imperial 
ConsUtutions,  or  by  the  viniticta,  or 
in  the  presence  of  friends^  or^)j  let- 
ter,  or  h?  testament,  or  by  any  oilier 
Mpreasion  of  a  "if  "'S  \V'-  "*''  And 
a  slave  nay  eleo  gain  his  freedom  in 
many  other  ways,  introduced  by  the 
'     8  of  former  et 


I.  Multis 

antem  modis  mannmis- 

lio  proc«dit. 

ut  euira  ei  sacris  too- 

aat  vindicta. 

aat  inter  amicos,  aat 

per  epislolam,  aut  per  leslamentum, 
aut    per   abam   quarolibet  ultimara 

tara   ex  Teteribus  quam   ei  noslris 

by  our 
Oil.  i.  17;  D.  il;  C.  113  ; 


In  the  strict  theory  of  manumission,  not  only  the  master  and 
the  elave,'bnt  the  state  also,  was  to  be  considered.     The  state 
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was  interested  in  the  reception  of  a  new  citizen :  accordingly 
nomafiumissio  was  stnctly  lefjfitima  unless  the  state  was  re- 
presented. This  legitima  manumissio  could  take  place  in 
three  ways;  1st,  cevsu,  i. e,  hy  the  master  and  the  slave  ap- 
pearing before  the  censor  at  the  time  of  the  census  being  taken, 
and  the  slave's  name  being,  at  the  master  s  desire,  enrolled  on 
the  census  list.  This  mode  was  obsolete  in  the  time  of  the 
empire  (Ulp.  Refji.  i.  8.  Gai.  i.  140).  2nd,  v  in  diet  a,  i,e,  by 
means  of  a  fictitious  suit  called  causa  liber  alia  (D.  xl.  12), 
in  which  a  person,  termed  the  assertor  libertatis,  that  is,  a 
friend  of  the  slave,  or  in  his  place  a  lictor,  asserted  before  the 
preetor  that  the  slave  was  free,  by  touching  him  on  the  head 
with  a  wand  (which  represented  the  hasta  or  symbol  of  pro- 
prietorship), and  thus  claiming  him  as  against  the  master.  In 
token  of  his  consent,  the  master  turned  him  round  and  then 
let  him  go,  and  the  magistrate  pronounced  him  free. 
8rd,  testamento  (D.  xl.  4),  i,e,  by  testament,  for  the  state 
was  represented  in  the  making  of  a  testament  at  the  time  when 
testaments  were  made  in  the  ealata  eomitia  (Gai.  ii.  101 ; 
see  Introd.  sec.  77).  Freedom  might  be  given  by  testament, 
either  as  a  legacy  to  the  slave  himself,  in  which  case  the  slave 
was  called  oreinus,  because  his  patron,  i.e.  the  person  to  whom 
he  owed  his  liberty,  was  with  the  dead  when  he  gained  it ;  or 
the  heir  might  be  charged  to  grant  or  procure  the  liberty  of 
the  slave.  If  a  slave  was  made  by  testament  conditionally 
free,  he  was  said  to  be  statu  liber — statu  liber  est,  qui 
statutam  et  destinatam  in  tempus  vel  conditionem  libertatem 
habet  (D.  xl.  7.  1).  The  solemnities  attached  to  manumission 
by  the  vindicta  ceased  to  be  strictly  observed  long  before 
the  time  of  Justinian.  Although  the  magistrate  was  at  his 
country  seat  (D.  xl.  2.  8),  no  hctors  present,  or  the  master 
silent,  the  manumission  was  still  held  good.  But  manu- 
mission was  not  always  legitima.  Usage  and  the  praetors 
authority  established  gradually  many  other  less  formal  methods 
of  accomplishing  the  same  object,  and  the  imperial  constitu- 
tions added  others.  Of  those  mentioned  in  the  text,  that  in 
presence  of  the  Church  was  established  by  Constantine, 
A.D.  316  (0.  i.  13).  The  ceremony  was  generally  performed 
at  some  one  of  the  great  feasts,  and  it  was  necessary  it  should 
take  place  before  the  bishops.  Freedom  could  also  be  given 
hy  i^  mftfltfir  writJpfr  t/>  ft  RJave  {ner  epistotam),  or  declaring 
before  his  friends  {inter  amicos),  that  he  gave  the  slave  liberty, 
or  by  his  making  a  codicil  to  that  effect  (per  quamlibet  aliam 
ullimam  voluntatem),  witnesses,  however,  being  necessary 
in  each  of  these  cases  (C.  vii.  G.  1 ;  0.  vii.  6.  2 ;  C.  vi.  3G.  8.  3). 
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Other  metliods   are   noticed  in  the   Code   (vii.  6.    3-12),   all 
based  upon  an  imphed  wish  of  the  masters  to  free  the  slave. 


2.  Servi  autem  a  dominis  semper 
manumitti  Rolcnt,  adeo  ut  vel  in  trans- 
itu manumittantur,  veluti  cum  pnutor 
aut  praises  aut  proconsul  in  balneum 
vel  in  tbeatrum  eaiiL 

8.  Libertinorum  autem  status  tri- 
pertitus  antea  fuerat :  nam  qui  manu- 
mittebantur,  modo  mcgorem  et  justam 
libertatem  consequebantur,  et  fiebant 
cives  Komani ;  modo  minorem,  et 
Latiui  ex  lege  Junia  Norbana  ftcbant; 
modo  inferiorem,  et  fiebant  ex  lege 
iElia  Scntia  dedititiorum  numero. 
Sed  dedititionim  quidem  pessima 
conditio  jam  ex  multis  temporibus  in 
desuetudinem  abiit,  Jjatinorum  vero 
nomen  non  frequentatur.  Ideoqne 
nostra  pietas  omnia  angcrc  et  in  nie- 
liorem  statum  reducere  desiderans, 
duaburt  const itutionibus  hoc  emen- 
davit  ct  in  prist  in  um  statum  per- 
duxit:  quia  et  a  primis  urbis  Romna 
cunabulis  una  atquo  simplex  libertas 
corapctcbat,  id  est,  ea  quam  liabobat 
manumissor ;  nisi  quod  scilicet  liber- 
tinus  sit  qui  manumittitur,  licet  ma- 
numissor ingenuus  sit.  Et  dediii- 
tios  quidem  per  constitutionem  nos- 
tram  expulimus,  quam  promulgavi- 
mus  inter  nostras  decision cs,  per 
quas  suggerente  nobis  Triboniuno, 
viro  excelso,  quiestore,  antiqui  juris 
altercationes  placavimus.  Latinos  au- 
tem Junianos,  et  omnem  qu(e  circa 
eos  fuerat  observantiam,  alia  consti- 
tutione  per  ejusdem  quiestoris  sug- 
gestionem  correximus,  qua)  inter  im- 
periales  radiat  sanctiones ;  et  omnes 
libcrtos,  nuUo  nee  aetatis  manumissi, 
nee  dominii  manumissoris,  nee  in 
manumissionis  modo  discrimine  ha- 
bito,  sicuti  antea  observabatur,  eivitate 
Romana  donavimus,  multis  modis 
additis  per  quos  possit  libertas  servis 
cum  eivitate  Romana,  quoD  jaol^  est  in 
prffisenti,  prsestari. 


2.  Slaves  may  be  manumitted  bj 
their  masters  at  any  time ;  even  when 
the  magistrate  is  only  passing  along, 
as  when  a  praetor,  or  prttseM,  or  pro- 
consul is  going  to  the  baths,  or  the 
theatre. 

3.  Freedmen  were  formerly  divided 
into  three  classes.  For  those  who 
were  manumitted  sometimes  obtained 
a  complete  liberty,  and  became  Ro- 
man  citizens ;  sometimes  a  less  com- 
plete,  anTI  became  Latins  under  the 
Ux  Junia  Norbana ;  and  sometimes  a 
liberty  still  inferior,  and  became  dedi- 
titiiy  by  the  lex  ^lia  Sentia.  But 
this  lowest  class,  that  of  the  dedititii^ 
has  long  disappeared,  and  the  title 
of  Latins  become  less  frequent;  and 
so  in  oiur  benevolence,  which  leads 
us  to  complete  and  improve  every- 
thing, we  have  introduced  a  great  re- 
form by  two  constitutions,  which  re- 
established the  ancient  usage ;  for  in 
the  infancy  of  the  state  there  was  but 
one  liberty,  the  same  for  the  enfran- 
chised slave  as  for  the  person  who 
manumitted  him;  excepting,  indeed, 
that  the  person  manumitted  was  a 
freedman,  while  the  manomittor  was 
free-bom.  We  have  abolished  the 
class  of  dediiUii^hy  a  constitntion 
published  among  our  decisions,  bj 
which,  at  the  suggestion  of  the  emi- 
nent Tribonian,  the  quaestor,  we  have 
put  an  end  to  difficulties  arising 
from  the  ancient  law.  We  have  also, 
at  his  suggestion,  altered  the  condi- 
tion of  the  Latini  Juniani^  and  cor- 
rected the  laws  which  related  to 
them,  by  another  constitution,  one 
of  the  most  remarkable  of  our  im- 
perial ordinances.  We  have  made 
all  freedmen,  whatsoever  Roman  citi- 
zens, without  distinction  in  the  age 
of  tiie  slave,  or  the  interest  of  the 
manumitti,  or  the  mode  of  mima- 
mission.  We  have  ajso  mtrodaced 
many  new  methods,  by  which  slaves 
may  become  Roman  citizens,  the 
only  kind  of  liberty  that  is  now  con- 
ferred. 
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0*1.  i.  12-17;  Cod.  vii.  n,  6. 

For  a  completo  emaacipation  it  was  origJDally  necessary  that 
the  owner  should  have  quiritary.  i.  e.  complete  ownership  {see 
Introd.  sec.  GG)  of  the  slave,  and  that  the  ceremony  should  be 
public.  If  the  ownership  were  leas  full,  or  the  ceremony 
private,  the  slave  lived  in  a  state  of  freedom,  and  the  pnetor 
forbad  the  master  to  exert  his  strictly  legal  power  of  reasserting 
his  right  to  the  services  of  the  slave;  but  the  condition  of  the 
slave  as  regarded  the  state  was  not  changed,  and  at  his  death 
his  master  took  all  his  property. 

By  the  lex  JEUa  Sentia,  a.d.  4,  it  was  enacted  that,  to  make 
the  emancipation  complete,  that  is,  to  make  the  slave  a  citizen. 
a  third  requisite  should  be  added.  He  was  to  be  thirty  years 
old ;  or  else,  if  he  were  under  that  age,  the  ceremony  was  to 
be  performed  by  vindicta,  after  the  season  for  the  emancipation 
had  been  held  good  by  a  connilium,  consisting,  at  Rome,  of  five 
senators  and  five  eqiiites;  in  the  provinces,  of  twenty  recti- 
peratores  (Gai.  i.  17-20). 

The  lex  Jtitiia  Norbana  was  made  a.d,  10 ;  and  the  effect 
of  its  provisions,  coupled  with  that  of  the  lex  Mlia  Sentia, 
was  to  place  those  whose  emancipation  was  defective  in  any 
one  of  these  three  requisites  on  the  footing  of  the  Latini,  that 
is,  they  might  marry  and  trade  with  Romans  on  the  footing  of 
Roman  citizens,  but  could  not  vote  at  elections  or  fill  public 
offices.  Further,  they  could  not  become  heirs,  legatees,  or  guar- 
dians, except  in  on  indirect  mode,  and  could  only  make  a  testa- 
ment by  the  cumbrous  form  oSfamiliie  emptio  (Ulp.  Rey.  iiO.  8, 
See  Introd.  sec.  77);  and  at  their  death  their  original  owner 
took  their  property  ezacUy  as  if  they  had  never  ceased  to  be 
slaves  (see  Bk.  iii.  Tit.  7,  sec.  4,  in  ipso  ultimo  spiritu  »imul 
aiiimam  et  libertalein  amiltebant).  But  there  were  many 
ways  in  which  libertuK,  in  this  position,  could  attain  citizen- 
ship ;  as  by  an  imperial  rescript,  by  provin;^  before  a  magistrate 
his  marriage  and  the  birth  of  a  child,  or  by  going  tbrougFtbo 
ceremony  of  emancipation  again  and  fnlfiUing  the  three  con- 
ditions requisite  (this  was  called  iteratio),  or  by  the  modes 
alluded  to  by  Ulpian  {Reg.  3.  1)  in  the  words  militia,  nave, 
adificio,  pintri/io,  that  is,  by  military  service,  building  a  ship 
and  carrying  wheat  for  six  years,  making  a  building,  or 
establishing  a  bakeshop.  (Gai.  i.  22.  23,  24-28.  91;  ii.  275; 
iii.  60,  et  aeq.)  The  lex  JBlia  Sentia  further  provided  that 
slaves  who  had  been  guilty  of  a  crime  tor  which  they  hod  been 
put  in  chains,  branded,  or  put  to  the  torture,  should,  by  eman- 
cipation, be  only  raised  to  the  level  of  dedititii,  that  is,  of 
people  vanquished  in  war.  They  enjoyed  personal  liberty,  hut 
that  was  all.     They  could  not  trade  except  on  the  footing  oi 
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strangers ;  could  not  make  a  testament ;  were  forbidden  to  live 
within  a  hundred  miles  of  Rome,  on  pain  of  being  themselves 
sold,  together  with  all  their  property ;  they  could  never  become, 
citizens ;  and  at  their  death  their  master  took  all  their  property, 
by  right  of  succession  if  the  emancipation  had  been  complete ; 
and  if  not,  by  the  right  an  owner  always  had  to  the  slave's 
pectiliitm.     (Gai.  i.  12-15.  25-27;  iii.  74-7G.) 

All  these  distinctions  were  abolished  by  Justinian  nuih  nee 
(ptatis  mafuimissiy  nee  dominii  mauumittentis,  nee  in  modo 
manumifiKlonis  diserimine  hahito  (G.  vii.  5  and  0) ;  and  under 
his  legislation  a  slave  became  at  once  completely  free  by  any 
act  of  the  owner  signifying  his  intention  to  bestow  liberty. 
By  a  Novel  (78.  1)  Justinian  abolished  all  distinction  be- 
tween liber  t  in  i  and  in  genu  i,  retaining,  however,  the  Jus  pairo- 
nafus.  The  lihertus  owed  his  patron  us  reverence  (Dig.  xxxvii. 
15),  and  also  in  many  cases  had  to  discharge  certain  services 
(Dig.  xxxvii.  14)  for  him;  but  the  cliiof  feature  of  the  Jus 
patronatus  was  the  right  of  the  patron  to  succeed  to  the  in- 
heritance of  his  libertua;  for  if  the  lihertus  died  childless,  the 
patron  succeeded  to  his  whole  inheritance,  supposing  he  left  no 
testament ;  and  if  he  left  one,  still  the  patron  took  a  third  part 
of  the  property.    (Bk.  iii.  Tit.  7.  3.) 
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Tit.  VI.     QUI,  QUIBUS  EX  CAUSIS,  MANU- 
MITTERE  NON  TOSSUNT. 

Non  tamen  cuicumque  volcDti  raa-  It  is  not,  however,  eveiy  master 

numittere  licet.     Nam  is  quia  in  fran-  who  wishes  that  may  manumit,  for  a 

dem    croditorum    mannmittjt,    nihil  manumission  in  fraud  of  creditors  is 

agit;  quia  lex  ilLIla  Sentia  impedit  void,  the  lex  Mlia  Sentia  restraining" 

libertatem.  tlie  power  of  enfranchisement 

r^^AAf^  Gai.  i.  37. 

A  person,  as  the  third  section  informs  us,  manumitted  in 
J  (fAfl  fraud  of  creditors,  who  knew  that  by  doing  so  he  made  himself 
'  ^  unable  or  less  able  to  pay  his  debts ;  and  in  such  a  case,  as  tlie 
Roman  law  held  that  liberty  once  given  could  not  be  revoked, 
the  lex  Mlia  Sentia  provided  that  the  act  of  manumission  was 
entirely  void  {nihil  agit) :  the  freedom  was  considered  never  to 
have  been  given.  The  slave  would  indeed  be  treated  as  firee 
until  the  creditors  attacked  the  manumission  as  fraudulent ;  but 
'directly  they  did  so  successfully,  he  was  exactly  in  the  position 
he  would  have  been  if  never  enfranchised.  If,  however,  though 
the  master  was  insolvent  at  the  time  of  manumission,  his  debts 
were  paid  before  the  manumission  was  attacked,  the  creditors 
could  no  longer  impugn  the  manumission,  and  the  slave  was 
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considered  to  have  been  free  from  the  date  of  the  manumissioD. 
Probably  there  was  a  time  limited,  beyond  which  creditors  were 
not  allowed  to  attack  the  manumission.  We  learn  from  the 
Digest  that  if  the  manumission  were  made  in  fraud  of  the 
Jiscuny  it  must  be  impugned  within  ten  years ;  and  it  is  not 
probable  that  the  private  creditor  would  have  had  a  longer  time 
allowed  him.    (Dig.  xl.  9.  11.) 

1.  Licet  autem  domino  qui  solvendo  1.  A  master,  who  is  insolvent  may, 
non  est,  in  testamento  servum  suum  however,  by  liLs  testament,  institute  a 
cam  libertate  heredem  instituere,  ut  slave  to  be  liis  heir,  at  the  same  time 
liber  fiat  heresque  ei  solus  et  neces-  gfving  hhn  bis  liberty,  so  that  the 
sarios ;  si  modo  ei  nemo  alius  ex  eo  slave  becoming  free  may  be  his  only 
testamento  heres  extiterit,  aut  quia  and    necessary  heir,    provided  that 
nemo  heres  scriptus  sit,  aut  quia  is  there  is  no  other  heir  under  «Ha  rattia 
qui  scriptus  est,  qualibet  ex  causa  testament,  which  may  happen,  either 
heres  non  extiterit.      Idque  eadem  because  no  other  person  was  instituted  . 
lege  ^lia  Sentia   provisum   est,  et  heir,  or  because  the  person  instituted, 
recte ;  valde  enim  prospiciendum  erat,  from  some  reason  or  other,  does  not  ii» 
ut  egentes  homines  quibus  alius  heres  become  heir.    This  was  wisely  esta- 
extituros  non  esset,  vel  servum  suum  blished  by  the  lex  ^iia  Seniia :  for  /)  .   ^       y 
necessarium  heredem  haberent,  qui  it  was  very  necessary  to  pro\'ide,  that  ^  '^^^^  vij 
satisfacturus  esset  creditoribus ;   aut  men,  in  insolvent  circumstances,  who        /' 

hoc  eo  non  faciente,  croditores  res      could  get  no  other  heir,  should  have  '  '^ 

hereditarias  servi  nomine  vendant,  ne      a  slave  as  necessary  heir,  in  order   .     i       . 
injuria  defunctus  adficiatur.  that  ho  might  satisfy  their  creditors ;  fn  k*  uT.  k 

or  that  if  he  failed  to  do  so,  the  cre- 

Iditors  might  sell  Uie  goods  of  tfie 
inbcritance  m  the  name  of  the  slave^ 
BO  as  to  prevent  the  deceased  suffenni?  ^         At? 
disgrace.  /UUmc^  v*'- 

Gai.  ii.  154.  P  \^^  ^ 

The  heirs  under  a  Roman  testament  accepted  all  the  liabilities  .^^  ff/r^ 
of  the  deceased.     When,  therefore,  the  debts  exceeded  the  value         '^ 
oT  the  inheriiianco,  the  heir  named  in  the  testament  would  pro-  U  u%  xvu^^ 
bably  refuse  the  inheritance ;  and  if  no  one  would  accept  tlio 
heirship,  the  creditors  stepped  in  and  had  the  estate  sold  for  K.^^. . 
their  benefit.     As   tins  was  thought  a  great  stigma  on  the 
memory  of  the  deceased,  a  slave  was  frequently  enfranchised    '^^  ^  <»* 
by  the  testator  and  named  heir;  and  as  the  slave  could  not  t     ^ji^    j. 
refuse  to  take  the  office  upon  him  (being  thence  called  /Kcres       '^ 
necesmrius)^  the  sale  of  the  eflfects,  if  necessary,  was  made  m 
his  name,  and  not  in  that  of  his  master.     Of  course  this  could 
only  take  place  when  the  slave  was  the  only  heir.     If  there 
were  any  other  heir,  the  slave  would  not  be  heir  by  necessity, 
and  hence,  in  the  text,  the  expression  solus  et  necessarius  haeres 
is  used. 

2.  Idemqne  juris  est,  et  si  sine         2.  The  law  is  the  same  also  when 
libertate  servus  heres  insiitatas  est.      a  slave  is  instituted  heir,  although 
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Quod  nostra  constitutio  non  solum  in 
domino  qui  solvcndo  non  est,  scd 
generaliter  conslituit  nova  humani- 
tatis  ratione,  ut  ex  ipsa  scriptura  in- 
Btitutionis  etiam  libertas  ei  competero 
videatur :  cum  non  est  verisimile,  eum 
qucm  heredem  sibi  elegit,  si  pra*tcr- 
miserit  libertatis  dationem,  servum 
remancre  voluisse,  et  neminem  sibi 
heredem  fore. 


3.  In  fraudem  autem  creditorum 
manumittero  videtur,  qui  vel  jam  eo 
tempore  quo  manumittit,  solvendo 
non  est,  vel  datis  libertatibus  desiturus 
est  solvendo  esse.  Prsevaluisse  tamen 
videtur,  nisi  animum  quoque  fraudandi 
manumissor  habuerit,  non  impediri 
libertatem,  quamvis  bona  ejus  credi- 
toribus  non  suflSciant  Sffipe  enim  de 
facultatibus  suis  amplius  quam  in  his 
est,  spcrant  homines.  Itaque  tunc 
intelligimus  impediri  libertatem,  cum 
utroque  modo  fraudantur  creditorcs, 
id  est,  ct  consilio  manumittentis  ct 
ipsa  re,  eo  quod  ejus  bona  non  sunt 
suffectura  creditoribus. 


})is  freedom  be  not  expressly  given 
liim ;  for  our  constitution,  in  a  true 
spirit  of  humanity,  decides  not  only 
with  regard  to  an  insolvent  master, 
but,  generally,  that  the  mere  ins^ta- 
tion  of  a  slave  implies  the  grant  gf 
liberty.  J?  or  it  is  highly  improbable, 
that  a  testator,  although  he  has  omit- 
ted an  express  gift  of  freedom,  should 
have  wished  that  the  person  he  has 
selected  as  heir,  should  remain  a 
slave,  and  that  he  himself  should 
have  no  lieir. 

3.  A  person  manumits  in  fraud  of 
creditors,  who  is  insolvent,  at  the 
time  that  he  manumits,  or  becomes 
so  by  the  manumission  itself.  It  is, 
however,  the  prevailing  opinion,  that 
unless  the  manumittor  intended  to 
commit  a  fraud,  the  gift  of  liberty  is 
not  invalidated,  although  his  goods 
are  insufficient  for  the  payment  of 
his  creditors;  for  men  often  hope 
their  circumstances  are  better  than 
they  really  are.  The  gift  of  liberty 
is  then  invalidated  only  when  creditors 
are  defrauded,  both  bv  the  intention 
of  the  manumittor,  and  in  reality^ 
that  is  to  say,  by  the  insufficiency  of^ 
the  effects  to  meet  their  claims. 


D.  xl.  0,  10;  xlii.  8.  15. 

Fraudis  interpretatio  semper  in  jure  civ  Hi  ft  on  ex  erentu 
duntaxaty  sed  ex  consilio  quoque  desideratur  (D.  1.  17.  79). 
Gaius  informs  us  (i.  47)  that  peregrini  wore  prevented  from 
enfranchising  slaves  in  fraud  of  creditors,  though  the  other 
provisions  of  the  lex  JElia  Sen  Ha  did  not  affect  them. 

4.  Eadem  lege  JEAm  Sentia  domino  4.  By  the  Ux  ^lia  Sentia,  again, 

minori  viginti  annis  non  aliter  manu-      a  master,  under  the  age  of  twenty 
mittere  permittitur,  quam  si  vindicta      years,  cannot  manumit,  except  by  the 


apud  consihum,  justa  causa  manumis- 
sionis  probata,  fuerint  manumissi. 


vin dicta f  and  upon   some  legitimate 
ground,  approvea  of  by  the  council. 


Gai.  i.  38. 


This  consilium  was  held  on  certain  days  at  Rome,  and  in 
the  provinces  sat  during  a  session,  on  the  last  day  of  which 
cases  such  as  those  referred  to  in  the  text  were  decided  on. 
'         (Gai.  i.  20.) 


0.  Justae  autem  manumission  is 
causfc  bee  sunt:  veluti  si  quis  patrera 
aut  matrem,  fiUum  filiamve,  aut  fra- 
trem  sororemve  naturales,  aut  pieda- 
gogum,    nutricem,  educatorcm,    aut 


6.  Legitim  ate  grounds  form  anmnis- 
sion  arc  such  as  these :  that  the  person 
to  be  manumitted  is  fatlierormotjier  to"* 
tBe  manumiUor,  ms  son  or  dangbter. 
his  brom^Tbr  sister,  his  preceptor. 
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Blnmnum  all 

neam  maniunitUt,  aut  serv 
TatoriH  faabentli  gratia,  an' 
naUimonii  caasa ;  dum  la 
sex  monties  uxar  ttiicatnr, 
causa  inipcdint 
pmcuratoria  hnbendi  gratia,: 
decern  el  sc^tam 


liiB  foster-cli 
;  that  the  jMirsoi 
wliom  he  wiulies  to  make  hi 


mS 


1  he.ii 


si  justa      tends  to  marry,  proviJcd  the  n 

be  perlormpa  witiiin  ni^;  itiynilm^  lin- 
less  prevented  by  some  good  reason ; 
and  provided  tbat  the  elave  wlio  is  to 
be  made  a  procurator,  be  not  muin- 
mitted  tinder  the  age  of  saTenleen 


Gai.  i.  1!).  3!t;  1).  il. 'J 


ll-i:j. 


Tlie  most  common  case  of  n  person  cmnncipating  his  father 
and  niothiT,  nnJ  other  near  relations,  would  he  wlicn  a  slavo 
wnsmudohcir.  Thoophilus  (pnrnplir.  on  tliis  paragraph)  givfes 
US  an  mstaiico  of  a  person  enfrnncliisiiig  his  hrotlier,  the  case 
of  a  man  having  a  chilil  hy  a  slavo  and  theu  a  son  hy  a  legal 
marriage.     The  fonner  would  be  the  slave  of  tlio  latter. 

If  tlic  marriage  was  in  niiy  way  im|)ossiblc,  the  minor  would 
not  bo  allowed  to  enfrnncliise  his  female  slave;  and  it  was 
lequisite  tliat  it  should  ho  lie  himself  ^rho  intended  to  marry 
her. 

A  procurator  below  tiie  age  of  seventeen  eould  not  represent 
his  principal  in  any  action  (D.  iii.  I.  1.  3),  and  it  is  tliie  pro- 
bably thut  makes  Justinian  here  require  that  the  slave  should 
be  seventeen  years  of  age  in  order  to  he  emancipated  by  a 
minor. 


7.  Cnm  ergo  certna  modus  manii- 
mittciidi  miDoribus  viginti  annis  do- 
minis  per  legem  jEliam  Scntiam  ton- 
Btitutus  erat,  eveuiebat  ut  qui  quolnor- 
deinm  annoB  mtalia  e»plcveral,  licet 
tisstamenlum  faccre  et  in  eo  sibi  he- 
redem  instituere,  legataque  rolinquero 
posset,  tamen  si  adhuc  minor  easet 
vij^nd  annLs,  libertatem  servo  dare 
ron  posset.  Quod  non  erat  ferendum, 
si  is  col  totorum  honorum  in  testa- 
menlo  disposilio  data  erat,  nni  servo 
dare  libertatem  non  permittebatur. 
Quore  non  similiter  ei,queiaadmodam 
•lias  res,  ita  et  serros  sum  in  ultima 
Toluntatc  disponcre  riuemadiDOdum 
Toluerit,  permittimns,  nt  etiibertntem 
eia  possit  pneMare  T  Sed  eum  libertas 
innstimabillB  est,  et  propter  hoc  ante 
XX  letatis  annum  anliquitas  liberta- 


7.   Certain   limils   being  thus 
signed   bj  Uie  /ci  ^lia 


the 


le  power  of  persons  anUer  tm 
of  twenty,  to  manumit  slaves 
result  was  that  anyone,  yho  bad 
nletcd  bis  fourUeuth  year,  miglit 
make  a  testament,  inatitule  an  hejr, 
anil  Hive  leRacies,  aittl  yet  tJiat  00 
pernon,  under  twentv,  could  give 
liberty  to  a  slavo.  This  seemed  in- 
tolerable :  tbat  a  man,  permitted  to 
dispoi^e  of  all  his  effects,  by  testa- 
mon  I,  could  not  enfranchise  one  single 
slave.  Why  should  ire  not,  then,  give 
him  the  power  of  disposing,  by  testa- 
ment, of  his  slaves,  as  of  all  his  other 
property,  exactly  as  he  pleases,  and  of 
giving  them  their  liberty?  But  as 
liberty  is  of  inesljmahle  value,  and 
oar  ancient  laws,  therefore,  prohibited 
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tern  servo  dare  probibebat,  ideo  nos 
mediam  quodammodo  viam  eligentes, 
non  aliter  miDori  viginti  annis  liber- 
tatem  in  testamento  dare  sen'o  suo 
concedimus,  nisi  septimom  et  dcci- 
mom  annum  impleverit,  et  octavum 
decimum  annum  tetigerit.  Cum  enim 
antiquitas  hujusmodi  (etati  et  pro 
aliis  postulare  concessit,  cur  non 
ctiam  sui  judicii  stabilitas  ita  eos 
adjuvare  credatur,  ut  ad  libertates 
dandas  servis  suis  possint  pervenire  ? 


any  person,  under  twenty  years  of 
age,  to  give  it  to  a  slave,  we  adopt  a 
middle  coarse,  and  only  permit  a  per- 
son, under  twenty  years  of  age,  to 
confer  freedom  on  his  slaves  by  testa- 
ment, if  he  has  completed  his  seven- 
teenth and  entered  on  his  eighteenth 
year.  For  since  ancient  custom  per- 
mitted persons  at  eighteen  years  of* 
age  to  plead  for  others,  why  should 
not  their  judgment  be  considered 
sound  enough  to  enable  them  to  give 
liberty  to  their  own  slaves  ? 


Gai.  40. 

The  lex  JS/ia  Sentia  required  the  manumission  to  be  given 
by  the  form  ot  vmdicta,  "  This  was  held  to  exclude  the  minor 
irom  giving  it  by  testament.  Manumission  was  something 
more  than  the  disposal  of  a  piece  of  property;  it  was  the 
creation  of  a  citizen,  and  thus  miglit  consistently  be  denied  to 
minors  whose  power  of  disposing  of  property  was  unfettered. 
Justinian,  nine  years  afler  the  Institutes  were  published, 
abolislied  the  distinction  he  establishes  in  the  text  by  a  Novel 
(119.  2),  containing  the  words  sancimus  ut  Ucetitia  pateat 
minor  thus  in  ij)so  temjwre,  in  quo  citt  de  reliqud  eorum  sub- 
stantia disjwnere  permittitur,  ctiam  servos  suos  in  ultimis 
voluntatibus  manumittere. 


Tit.  VII.    DE  LEGE  FUSIA  CANINIA  SUBLATA. 


Lege  Fusia  Caninia  certus  modus 
con sti tutus  erat  in  servis  testamento 
manumittendis.  Quam,  quasi  liber- 
tates irapedientem  et  quodammodo 
invidam,  tollendam  esse  censuimus ; 
cum  satis  fuerat  inhumanum,  vivos 
quidem  licentiam  habere  totam  suam 
famiham  libertate  don  are,  nisi  alia 
causa  impediat  Ubertatem,  morientibus 
autem  hujusmodi  hcenciam  adimcrc. 


Tlie  lex  Fusia  Caninia  imposed  a 
limit  on  manumission  by  testament; 
but  we  have  thought  right  to  abolish 
this  law  as  invidiously  placing  obsta- 
cles in  the  way  of  liberty.  It  seemed 
very  unreasonable,  to  allow  persons,  in 
their  lifetin^e.  to  manumit  all  their 
slaves,  if  there  is  no  special  reason 
to  prevent  them,  and  to  dppyivA 
the  dying  of  the  power  of  doing  the 


Gat.  i.  42-46. 


years 


The  lex  Fusia  Caninia  was  made  in  the  year  a.d.  8,  four 
ars  alter  the  lex  mlia  Sentia,  (Suet.  Aug.  40.)     Its  object 


^  was  to  prevent  the  manumission  of  crowds  of  slaves  enfran- 

TT    chised  in  order  to  gratify  the  vanity  of  testators,  who  wished 

dvi^  ^heir  funertil  train  to   be  swollen  with  these  witnesses  to  their 

liberality.     It  provided  that  the  owner  of  two  slaves  might 
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enfrnnchiso  both;  of  from  two  to  ten,  hnlf;  of  from  ten  to 
thirty,  one-tliird ;  of  from  thirty  to  one  liundred,  one-fourth  ; 
and  of  a  larger  number,  one  fiftb ;  but  in  no  case  waa  tlio 
number  enfroncbised  to  exceed  one  hundred.  Tbo  sluves  to  bo 
manumitted  wore  required  to  be  designated  by  name.  The 
citizenship  was  so  worthless  in  the  days  of  Juatioian.  that  it 
matt^rea  llltlc  hOw  many  slaves  were  made  free,  but  in  the 
days  ol  Augustus,  the  distinction  made  between  tbe  Jjving  aoB 
th^  dying  master,  which  Justinian  calls  satix  iiihumanuin,  was 
far  from  unreasonable.  A  master  might  well  be  trusted  not  to 
impovorish  himself  by  reckless  mBiiumission  during  tns  life, 
and  yet  be  denied  the  power  of  gratifying  his  vanity  at  tlie  £x- 
poiise  of  his  lieir. 


Tit.  VIII.     DE  IIS  QUI  SUI  VEL  ALIENI 
JURIS  SUNT. 


Sequitur  dc  jure  pcrsoDsram  alia 
divisio;   nnm   quicdBm  pereong   Bui 

jnris  aniit.  quaidam  t " 

jectne.  Itursus  earum  qua  alieno 
juri  subjectte  Bunt,  alice  in  polcstalc 
parcntum,  aliie  in  poteattile  dam  in  o- 
tum  Hunt.  Videnmoa  itaque  de  iis 
qnce  alieno  juri  aulyecliG  snnt:  nam 
si  cognoverimiiH  qam  ihUi:  pcrEoniu 
sunt,  simul  inlelligeraoa  quic  eui  juris 
snnt.  Ac  priua  dispiciamus  de  iis 
quiD  in  potentate  dominorum  sunt. 


We  now  come  to  anottier  division 
relative  to  Uio  nglils  of  persons ;  for 
■  1  dependent,  BC 

„■-  ■■ .leci  10  me  power  of  otii 

Of  those,  agnin,  wlio  are  subject  to 
others,  some  are  in  tbe  power  of  pa- 
rents, others  in  that  of  inaslera.  Lei 
us  first  treat  ot  thono  who  are  subject 
to  others ;  for,  when  we  have  ascer- 
tained who  these  «re,  we  shall  at  tho 
some  time  diacovcr,  who  are  inde- 
pendent. And  first  let  us  consider 
those,    who    are    in    the    pon'er    of 


Juslinian  now  passes  to  the  division  of  persons  as  members  . 
of  a  family.     The  head  of  n  Homan  family  exercised  supreme  g^  l(n^i4t 
nutliority  over  his  wife,  his  children,  his  children's  cliiidien.  "       ' 


their  owner  I'Tw  ^  ^ 
■"id  all  the  , 


and  his  slnves.  (See  Tntrod.,  sec.  44.)  H 
as  well  as  their  master.  He  alone  was  s 
other  members  of  the  family  were  alieiii  juris_,  for  they  be- 
longed to  him.  The  whole  group,  that  is,  tlie  head  and  those  in 
his  power  were  i\\^f<imilia.  Tho  head  was  the  palerfatiii/ias,  n 
term  not  expressive  of  pnternity  (1).  1.  105.  2),  but  merely 
eigniiying  ft  person  who  was  not  under  the  power  of  another, 
and  who,  consequently,  might  iiave  others  under  his  powei". 
An  unmarried  woman  whose  father  was  dead,  was  said  to  be  a 
malerfamiUiti,  a.  term  which,  in  this  sense,  is  only  the  feminine 
form  of  paterfamilias.  She  was  sui  turJn,  and  might  have 
slaves,  though  of  course  eho  could  have  no  power  over  persons 
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4,9  ^ifvv 


free-bom.     For  if  she  married,  her  children  were  in  her  hus- 
band's power,  not  in  hers.     (See  In  trod.  sec.  44,  45.) 

The  vf  or  A  f ami  Ua  was  used  in  so  many  different  senses,  that 
it  may  be  as  well  to  collect  them  here,  before  entering  on  the 
subject  of  family  relations.  Familia  is  used  to  mean, — I.  All 
persons  of  the  blood  of  tlie  same  ancestor ;  2.  The  head  of  the 
family  and  all  those  in  his  power  whether  slaves  or  free; 
3.  AJl  connected  by  apiation.  (see  Introd.  sec.  48) ;  4.  The 
slaves  of  one  man ;  5.  The  property  of  a  paterfamiliaft^  of 
wLatevcr  sort.  Tlic  word  is  fully  explained  m  a  fragment  of 
Ulpian.     (D.  1.  IG.  195.) 

Gains,  from  whom  much  of  this  section  is  borrowed,  says, — 
lit/rsi/s  earum  per  son  arum  ^  qme  alieno  juri  suhjecta  sunt^ 
ali(p  in  potestate^  alhe  tn  fnaJiu,  alia  in  mancipio  sunt 
(i.  49).  The  persons  in  manu  were  those  wives  who  passed 
tJirough  the  particular  /orms  of  marriage  which  placed  a  wife 
in  the  position  of  a  daughter  to  her  own  husband  ;  that  is,  the 
religious  ceremony  of  confarreatio,  tlie  fictitious  sale  coemption 
and  tisuH,  or  cohabitation  unbroken  by  an  absence  of  three 
nights  in  the  year.  (See  Introd.  sec.  50.)  Persons  in  man- 
civio  were  those  sold  by  tlie  head  of  their  family,  or  by  them- 
selves with  the  form  of  mancipatio,  (See  Introd.  sec.  46.) 
They  were  said  to  be  nervorum  loco  (not  servi)  with  reference 
to  tlio  purchaser.  Such  sales  were  merely  fictitious,  except  in 
the  early  days  of  Rome.  The  subiection  in  manu  had  ceased 
before  the  tiny  of  Justinian,  and  he  did  away  \sith  the  last 
traces  ot"  that  in  mancipio,    (See  Tit.  12.) 


1.  In  potentate  itaqae  dominorum 
sunt  servi.  Qusb  quidcm  pot^stas 
juris  gentium  est:  nam  apud  omnes 
peraeque  gentes  animadvertere  possu- 
mus,  dominis  in  sen-os  vit^e  necisqne 
potcstatem  fuisse;  et  quodcumquo 
per  servum  adquiritur,  id  domino 
adquiritur. 


1.  Slaves  are  in  the  power  of  mas- 
ters, a  power  derived  from  the  law  of 
nations :  for  among  all  nations  it  may 
be  remarked  that  masters  have  the 
power  of  life  and  death  over  tlieir 
slaves,  and  tliat  evcr^-thing  acquired 
by  the  slave  is  acquired  for  the  mas- 
ter. 


Gai,  i.  52. 

The  power  of  the  master  over  his  slaves  was  spoken  of  as 
the  dominica  potest  as.  The  origin  of  this  power  has  been 
already  ascribed  to  t\\Q  jus  gentium,     (Tit.  3.  2.) 


2.  Sed  hoc  tempore  nuUis  homini- 
bus  qui  sub  imperio  nostro  sunt,  licet 
sine  causa  legibus  cognita  in  servos 
suos  supra  modum  soevire;  nam  ex 
constitutionc  divi  Pii  Antonini,  qui 
sine  causa  servum  suum  Occident, 
non  minus  puniri  jubetur,  quam  qui 


2.  But  at  tlie  present  day  none  of 
our  subjects  may  use  unrestrained 
violence  towards  their  slaves,  except 
for  a  reason  recognised  by  law.  For, 
by  a  constitution  of  the  Emi>eror 
Antoninus,  he  who  without  any  reason 
kills  his  own  slave,  is  to  be  punished 
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aliennm  servum  Occident  Sed  et 
major  asperitas  dominorum  ejasdem 
principis  constitutione  coercetur ; 
nam  consultus  a  qaibusdam  prsesidi- 
bus  proTinciaram  de  iis  servis  qui  ad 
fledem  sacram  vel  ad  statuas  priDcipum 
confugiant,  prscepit,  at  si  intolera- 
bilis  yideatur  sevitia  dominorum, 
cogantnr  servos  suos  bonis  conditioni- 
bus  vendere,  ut  pretium  dominis  da- 
retur;  et  recte.  Ezpedit  enim  rei- 
publicfld,  ne  sua  re  quis  male  utatur. 
Ci:UU8  rescripti  ad  iElium  Marcianum 
emissi  verba  sunt  haic :  **  Dominorum 
quidem  potestatem  in  servos  suos  illi- 
batam  esse  oportet,  neo  cuiquam  ho- 
xninum  jus  suum  detrahi ;  sed  domi- 
norum interest,  ne  auxilium  contra 
Sffivitiam  vel  famem  vel  intolerabilem 
iqjuriam  denegetur  iis  qui  juste  de- 
precantur.  Ideoque  cognosce  de  que- 
relis  eorum  qui  ex  farailia  Julii  Sabini 
ad  statuam  confugerunt;  et  si  vel 
durius  habitos  quam  sequum  est,  vel 
infami  injuria  affectos  cognoveris, 
yeniri  jube,  ita  ut  in  potestatem  do- 
mini  non  revertantur.  Qui  si  meie 
constitutioni  fraudem  fecerit,  sciet 
me  admissum  severius  executumm." 


equally  with  one  who  has  killed  the 
Rlave  of  another.  The  excessive  se- 
verity of  masters  is  also  restrained  by 
another  constitution  of  the  same 
emperor.  For,  when  consulted  by 
certain  governors  of  provinces  on  the 
subject  of  slaves,  who  fly  for  refuge 
either  to  temples,  or  the  statues  of 
the  emperors,  he  decided  that  if  the 
seventy  of  masters  should  [appear 
excessive,  they  might  be  compelled 
to  make  sale  of  their  slaves  upon 
equitable  terms,  so  that  the  masters 
might  receive  the  value;  and  this  was 
a  veiy  wise  decision,  as  it  concerns 
the  pubUc  good,  that  no  one  should 
misuse  his  own  property.  The  following 
are  the  terms  of  this  rescript  of  Anto- 
ninus, which  was  sent  to  i£lius  Mar- 
cianus.  "  The  power  of  masters  over 
their  slaves  ought  to  be  preserved 
unimpaired,  nor  ought  any  man  to  be 
deprived  of  his  just  right.  But  it  is  for 
the  interest  of  all  masters  themselves, 
that  relief  prayed  on  good  grounds 
against  cruelty,  the  denial  of  suste- 
nance, or  any  other  intolerable  injury, 
should  not  be  refused.  Examine, 
therefore,  into  the  complaints  of  the 
slaves  who  have  fled  from  the  house 
of  JuUus  Sabinns,  and  taken  refuge 
at  the  statue  of  the  emperor;  and,  if 
you  find  that  they  have  been  too 
harshly  treated,  or  wantonly  disgraced, 
order  them  to  be  sold,  so  that  they 
may  not  fall  again  under  the  power 
of  tlieir  master:  and,  if  Sabinus 
attempt  to  evade  my  constitution,  I 
would  have  him  know,  that  I  shall 
severely  punish  his  disobedience." 


Gai.  i.  53  ;  D.  i.  6.  2. 

The  lex  Cornelia,  made  by  Sylla,  B.C.  82,  m ade_killing  a 
slave  punishable  aa  homiciae.  with  death  or  exile.  (D.  ix. 
'i.  aa,  l).)  Thejea:  Petronica  (D.  xlviii.  8.  IL  2),  passed  in  the 
time  of  one  of  the  early  emperors,  forbade  masters  to  expose 
their  slaves  to  contests  with  wild  beasts.  Hadrian  required 
the  Sancton  of  a  magistrate  in  all  cases  before  death  was  in- 
flicted. (^PART.  in  Hadr,  cap.  lb;  D.  i.  6.  2.)  (JonstaDtiue 
only  permitted  moderate  corporal  chastisement  to  be  inflicted, 
and  Justinian  in  the  Code  retains  his  enactment.     (C.  ix.  14.) 

Justinian  does  not  notice  the  corresponding  changes  which 
the  clemency  of  later  times  worked  in  the  control  of  the  master 
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over  the  slave's  property ;  according  to  the  usage  of  these  times 
this  property,  caWed  j)ec it lifnn,  belonged,  in  fact,  though  not  in 
law,  to  the  slave,  and  lie  often  purchased  his  liberty  with  it. 
(Tacit.  Ann.  xiv.  42;  D.  xv.  1.  53.) 


Tit.  IX.     DE  PATRIA  POTESTATE. 

In    potchtato    nostra   sunt    liberi  Our  children,  begotten  in  lawful 

nostri,   quos  ex  justis  nuptiis  pro-      marriage,  are  in  our  power, 
creaverimus. 

Gai.  i.  55. 

The  palria  potcstas  differed  originally  little,  if  at  all,  from 
the  ihmifiica  poteHtas,  If  the  sense  of  ownership  was  not  so 
complete  in  the  former,  it  was  probably  limited  more  by  natural 
feeling  than  by  law.  The  father  could  sell,  expose,  or  put  to  death 
his  children.  Time,  however,  ameliorated  the  position  of  the 
child,  and  all  tliat  was  left  was  a  power  to  inflict  moderate  chas- 
tisement (Cod.  viii.  47.  31),  and  to  sell  at  the  time  of  birth  in 
cases  of  extreme  necessity.  (Cod.  iv.  43.  1.)  Constantino 
condemned  the  father  who  killed  his  child  to  the  punishment 
of  a  parricide.  (C.  ix.  17.  1.)  The  sale  of  a  cliild  was  in 
general  fictitious,  and  only  formed  the  mode  by  which  the  child 
was  released  from  the  father's  power. 
^  Like  that  of  the  slave,  the  child's  property  was  only  a  pe- 
I  culium,  belonging  strictly  to  the  father.  But  under  the  early 
emperors  an  exception  to  this  was  made  of  the  property  the  son 
'fik^J^  acquired  in  war  ( castrenne  pecu lijim )  ;  and  Constantino  made 
^  li  tC  *  further  exception  of  property  acquired  in  employments  about 
U»  U^  the  court  ( Quasi-caittrense  peculium),  (See  Bk.  ii.  9,  and 
lutrod.  sec.  46?) 

The  meaning  oi  just(e  nuptiie  will  appear  in  the  next  title. 
|-  Neither  age  nor  marriage,  nor  anything  except  emancipation, 

^  terminated  the  power  of  a  father  over  his  son.     If  a  daughter 

married  ///  vianu^  she  passed  from  her  father's  power  into  that 
of  her  husband. 

1.  Nuptiee  autem  sive  matrlmonium  1.  Marriage,  or  matrimony,  is   a 

est  viri  ct  mulieris  conjunctio,  indivi-      binding  together  of  a  man  and  wo- 
duam  vitiB  consuetudinem  continens.       man  to  live  in  an  indivisible  union. 

D.  xxjii.  2.  1. 

NujHiie  is  properly  the  ceremonies  attending  the  formation  of 
the  legal  tie,  and  matrimonium  is  the  tie  itself;  but  the  jurists 
use  the  two  terms  quite  indiflferently,  as,  for  instance,  Modestinus 
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Ill 


says,  "  nuptivB  sunt  conjunctio  maris  et  femin<B'*     (D.  xxiii. 
2.  1.) 

The  individua  viUe  consueiudo  implied  a  community  of  rank, 
position,  and  of  sacred  and  human  law,  divini  et  humani  juris 
communicatio  (D.  xxiii.  2.  1),  but  not  necessarily  of  property. 
Marriage  gave  neither  party  any  right  over  the  property  of  tho 
other,  except  when  tho  wife  passed  in  manum,  and  then  all 
that  she  had  belonged  to  the  husband. 


2.  Jos  autem  potestatis  quod  in 
liberos  habemus,  proprium  est  civium 
Bomanoram ;  noUi  enim  alii  sunt 
homines,'qai  talem  in  liberos  habeant 
potestatem,  qualem  nos  habemus. 


2.  The  power  which  we  have  over 
our  children  is  peculiar  to  the  citi- 
zens of  Borne ;  for  no  other  people 
have  a  power  over  their  children,  such 
as  we  have  over  ours. 


Gai.  i.  55. 


Gains  mentions  the  Galatee  as  being  reported  to  have  had  a 
similar  institution. 


3.  Qui  igitur  ex  te  et  uxore  tua  nas- 
eitur,  in  tua  potestate  est.  Item  qui 
ex  filio  tuo  et  uxor  ejus  nascitur,  id 
est,  nepos  tuus  et  neptis,  scque  in  tua 
sunt  potestate,  et  pronepos  et  pro- 
neptis,  et  deinceps  ceteri.  Qui  tamen 
ex  ftlia  tua  nascitur,  in  tua  potestate 
non  est,  sed  in  patris  ejus. 


3.  The  child  bom  to  you  and  yoiur 
wife,  is  in  your  power.  And  so  is  the 
child  bom  to  your  son  of  his  wife, 
that  is,  your  grandson  or  granddaugh- 
ter ;  so  are  your  great  grandchildren, 
and  all  your  other  descendants.  But 
a  child  bom  of  your  daughter  is  not 
in  your  power,  but  in  the  power  of 
its  own  father. 


If  a  woman,  although  she  was  not  in  the  power  of  her  hus- 
band, had  children,  they  were  not  in  her  power;  and  hence,  as 
she  could  have  no  descendants  in  her  power,  it  was  said,  mulier 
familite  su<e  et  cajntt  et  Jin  is  est,  j.  e.  her  family  ended  with 
herself.     (D.  1.  16.  195.  5.) 


Tit.  X.    DE  NUPTIIS. 


Justas  autem  nuptias  inter  se  cives 
Bomani  oontrahimt,  qui  secundum 
prfficepta  legum  coeunt,  masculi  qui- 
dem  puberes,  feminae  autem  viripo- 
tentes,  sive  patresfamilias  sint  sive 
filiifamilias :  dum  tamen,  si  filiifami- 
lias  Bint,  consensum  habeant  paren- 
tinm  qnorom  in  potestate  sunt  Nam 
hoc  fieri  debere  et  civilis  et  naturalis 
ratio  Boadet,  in  tantum  ut  jussum 
parentis  prseedere  debeat  Undo 
qusesitum  est  an  furiosi  filia  nubere 
aut  1^081  fiiios  Qxorem  dacere  pos- 


Boman  citizens  are  bound  togetlter 
in  lawful  matrimony,  when  they  are 
united  according  to  law,  the  males, 
having  attained  tlie  age  of  pubcriy, 
and  the  females  a  mamageabie  age, 
whether  they  are  lathers  or  sons  or  a 
family ;  but,  if  the  latter,  they  must 
first  obtain  tho  consent  of  their  pa- 
rents,  in  wnose  power  tney  are7  For 
both  natural  reason  and  the  law  re- 
quire this  consent;  so  much  so,  in- 
deed, that  it  ought  to  precede  the 
marriage.    Hence  the  question  has 
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sit?  Cumque  snper  filio  variabatur, 
nostra  processit  decisio,  qua  permis- 
sum  est,  ad  exemplum  lilie  furiosi, 
filium  quoque  posse  et  sine  patris  in- 
terventu  matrimoniam  sibi  copulare, 
secundum  datum  ex  nostra  consti- 
tutione  modum. 


arisen,  whether  the  daughter  of  a 
madman  could  be  married,  or  liis  son 
marry  f  And  as  opinions  were  di- 
vided as  to  the  son,  we  decided  that 
as  the  daughter  of  a  madman  might, 
so  may  the  son  of  a  madman  marry 
without  the  intervention  of  the  father, 
according  to  the  mode  established  by 
our  constitution. 


C.  V.  4.  25. 

In  tho  earliest  times  of  Roman  law  tliere  were  three  modes 


of  forming  tlie  tie  of  marriage ;  first,  confarreatio,  a  religious 
ceremony,  in  which  none  but  those  to  whom  the  jun  sacrum 
was  open  could  take  part ;  secondly,  coemption  a  fictitious  sale, 
in  which  the  wife  was  sold  to  the  husband ;  and  lastly,  usujj 
Cje»H^|C^  VtCCui^  i.e.  cohabitation   with  the  intention  of  forming  a  marnage. 


i<*Ho  :^^fc/^.c«fc; 


Perhaps  the  marriage  by  usus  was  handed  down  fi-om  a  people 
less  attached  to  forms  and  ceremonies ;  perhaps  it  was  only  the 
legalization  of  unions  formed  by  the  natural  impulse  of  the 
affections;  but  all  three  modes  had  the  same  effect  on  the 
position  of  the  wife.  She  always  passed  in  manum  viri 
(Introd.  sec.  50).  This  incident  of  mamage  was  not,  perhaps, 
"  i  .  attached  originally  to  the  marriage  by  mere  cohabitation ;  but 
Ui^9jfwt*»  fcamA    ^^  applied  to  it  on  the  analogy  of  the  ownership  which  was 

Uic  k  0H<i«»u4Hvru^^*l^^®^  ^  ^  tiling  by  uninterrupted  possession.     It  was,  how- 

'  —  ever,  felt  to  be  a  hardship  that  the  wife  should  in  all  cases  pass 

tvitWw ''H^yvvwMv      into  her  husband's  power;  and  the  law  of  the  Twelve  Tables 

L  ^  LufL  ^^^^^^^  ^^^^»  ^^  ^®  ^^f®  absented  herself  from  her  husband 

•^     —    ^       J  for  three  nights  in  the  year,  the  usus  should  be  interrupted  and 

n 


/^/fiii/fj3tnA^    she  should  remain  in  ber  own  jamtlia,  and  not  pass  into  that 
.  •  J         of  her  husband.     This  was  considered  so  much  more  advan- 

K*  fv*[A»»  tUa'      tageous  to  the  wife  that,  even  in  the  latter  days  of  the  republic, 
fciJWC/WtVtu'     almost  all  marriages  were  formed  without  the  wife  passing  into 
the  manus  of  her  husband.     In  the  time  of  Justinian  she  never 


Mm 


-^ 


/)i^4.HM«.  ^HvMi.^   did  so,  and  the  whole  distinction  of  the  effect  of  different  modes 

•  /    .      A     i'  of  marriage  badT  been  long  obsolete. 

Ou*  *WK  «*«ai*- .    ^^  no  time  did  these  Afferent  modes  of  being  married  form 

'         part  of  the  real  tie  of  marriage ;  they  only  decided,  when  the 

tie  of  marriage  was  formed,  wnat  should  be  the  position  of  the 

wife.     l/either  were  the  religious  ceremonies  nor  the  nuptial 

rites  anything  more  than  accessories  of  that  which  created  the 

binding  relation  between  the  parties.     The  tie  itself  was  a  civ^ 

_      contract,  depending  upon  and  formed  by  the  mutual  consent  of 

*^j-.  -^      I  the  husband  and  wife.     Whenever  two  persons,  capable  of  en- 

.       —     .  ^       tering  into  the   contract,  mutually  consented  to  do  so,  and 

tC  JwftjifHAf^  '    evidenced  their  consent  by  any  mode  recognised  by  law,  the 

.  legal  tie  was  formed,  the  just(B  tmptine  were  complete.     Every- 
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thiDg  else  was  only  subsidiary.  This  consent  might  either  be 
made  manifest  by  being  solemnly  expressed  (Cod.  v.  17.  11), 
or  by  some  act,  such  as  the  wife  being  led  to  the  husband's 
house  and  the  husband  receiving  her,  which  sufficed  to  make 
known  the  intention  of  the  parties. 

In  order  that  the  contract  might  be  binding,  it  was  necessary  ^  ^(  tcL^ 
that  the  parties  should  be  capable  of  forming  it.     First,  they     ^        ^ 
must  have  the  connuhium ;  i,  e,  so  long  as  tJiere  was  any  dis-  '''"'*  ^*****    » 
tinction  of  citizenship,  both  were  required  to  be  citizens,  or  to  ^  e^i^iM^ 
have  had  this  particular  part  of  citizenship  given  them  (see  *       — ""^ 
Introd.  sec.  43).    Secondly,  they  must  not  stand  within  the  pro- 
hibited  degrees  of  relationship ;  what  these  were  is  discussed  in 
the  following  paragraphs  of  this  Title.    Thirdly,  they  must  have 
ftttAJTi^  ^he  aye  of  puberty. ».  e.  fourteenfor  men,  and  twelve  iH*it#  nt**^  ^ 
for  women  {see  Tit.  22);   and,  lastly,  if  under  the  power  of^ 
any  one,  they  must  have  obtained  that  person's  consent.     The'*****^ 
husband  yvas  obliged,  even  though  in  his  grandfather  s  power,       "^^ 
to  obtain  his  father's  consent ;  otherwise  the  grandfather  could 
have  eventually  increased  the  number  of  the  father's  family  ^      ^     l 
without  consulting  him  (D.  i.  7.  7),  which  it  was  against  the  i£i!iz^lx^ 
spirit  of  the  law  to  allow,  as  no  one  could  have  a  new  suus      i.    ji^f^j 
hares  forced  on  him  by  agnation  against  his  will.     {\5ee  I'it,  ^ * 


II.  7T  : •  a^ 


This  same  reason  had  caused  the  doubt  adverted  to  in  the  ~3 — :^ 
text,  whether,  even  if  the  father  were  incapable  of  giving  his  i^  ^*^^ 
consent,  the  son  could  introduce  new  members  into  his  father  s 
family.     This  did  not  apply  to  the  daughter,  who  could  not  in- 
troduce new  members  into  her  father  s  family.     Justinian,  in 
the  Code,  prescribed  the  mode  in  which  marriage  might  bo 
validly  made  either  by  the  son  or  daughter  of  a  madman.    The 
son  or  daughter  of  the  madman  was  to  submit  the  proposed 
marriage  to  be  approved,  and  the  gift  to  the  wife,  or  dowry,  to 
be  fixed,  by  the  pnBfectus  urbis  at  Constantinople,  by  the  — ^ .   ^      ^ 
prases  or  bishop  of  the  city  in  the  provinces,  in  the  presence  ^  ^  C^^^ruX 
of  the  curator  of  the  madman   and  his  principal  relations.  a^fi, 

Marcus  Aurelius   had    previously  provided  for  the   care  of  *  ^^^^/_ 
children  of  imbecile  persons,  dementes.    (C.  v.  4.  26.)    Where 
the  rights  of  the  paterfamilias  were  not  in  question,  as  when 
the  son  was  emancipated,  it  was  not  necessary  to  £ave  the 
father's  consent.     (D.  xxiii.  2.  25.) 

If  the  persons,  whose  consent  was  necessary,  did  not  give  it. 
the  mamage  was  absolutely  void,  and  therefore  no  subsequent 
consent  could  ratily  it  Thus  Justinian  says  here,  that  the 
consent,  itfs^us  (a  word  denoting  the  authority  of  the  pater- 
famil%as)y  must  precede  the  marriage.  It  was  not,  however, 
necessary  that  the  consent  sboula  De  expressly  given.    If  the 
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paterfamilias  knew  of  the  marriage  and  did  not  oppose  it,  his 
assent  was  presumed  (C.  v.  4.  5);  and  if  he  were  ahsent  or  a 
captive  for  three  years,  his  children  might  form  a  marriage, 
which  he  could  not  afterwards  disapprove  of.  (D.  xxiii.  2.  9.  10.) 


1.  Ergo  non  omnes  nobis  nxores 
ducere  licet ;  nam  quarumdam  nuptiis 
abstinendum  est  Inter  eas  enim  per- 
sonas  quae  parentium  liberorumve 
locum  inter  se  obtinent,  contralii 
nuptise  non  possunt:  veluti  inter 
patrem  et  filiam,  vel  avum  et  neptcm, 
vel  matrem  et  filium,  vel  aviam  et 
nepotem,  et  usque  ad  infinitum ;  et 
si  tales  personam  inter  se  coierint,  ne- 
farias  atque  incestas  nuptias  con- 
trazisse  dicuntur.  £t  baec  adeo  ita 
sunt,  ut  quamvis  per  adoptionem  pa- 
rentium liberorumve  loco  sibi  esse 
ccepennt,  non  possint  inter  se  matri- 
monio  jungi,  in  tantum  ut  etiam  dls- 
soluta  adoptione  idem  juris  maneat. 
Itaque  earn  qnte  tibi  per  adoptionem 
filia  vel  neptis  esse  coeperit,  non  po- 
teris  uxorem  ducere  quamvis  eam 
emancipaveris. 


1.  We  may  not  many  every  woman 
without  distinction;  for  with  some, 
marriage  is  forbidden.  Marriage  can- 
not be  contracted  between  persons 
standing  to  each  other  in  the  relation  of 
ascendant  and  descendant,  as  between 
a  father  and  daugliter,  a  grandfather 
and  his  granddaughter,  a  mother  and 
her  son,  a  grandmother  and  her 
grandson;  and  so  on,  ad  injiniiufn. 
And,  if  such  persons  unite  together, 
they  only  contract  a  criminal  and  in- 
cestuous marriage;  so  much  so,  that 
ascendants  and  descendants,  who  are 
only  so  by  adoption,  cannot  inter- 
marry ;  and  even  after  the  adoption  is 
dissolved,  the  prohibition  remains. 
You  cannot,  tlierefore,  marry  a  woman 
who  has  been  either  your  daughter  or 
granddaughter  by  adoption,  although 
you  may  have  emancipated  her. 


Gai.  i.  58,  59. 

When  two  persons  were  related  hy  heing  agnati  to  each  other, 
they  were  exactly  in  the  same  relative  position,  so  far  as  re- 
garded the  power  of  marrying,  as  if  they  had  heen  related  in 
the  same  degree  hy  bloody  If  the  tie  of  agnatio  was  dissolved 
by  emancipation,  the  tie  of  blood,  if  any,  would  of  course  re- 
main, and  be  a  bar  to  marriage,  but  if  there  were  no  tie  of 
blood,  that  is,  if  one  of  the  parties  had  entered  the  family  by 
adoption,  then,  if  the  emancipated  person  had,  while  the 
agnatio  subsisted,  occupied  the  position  of  ascendant  or  de- 
scendant to  the  other  person,  marriage  was  forbidden,  but  if  of 
a  collateral,  it  was  allowed. 


2.  Inter  eas  quoque  personas  quas 
ex  transverso  gradu  cognationis  jun- 
guntur,  est  qusedam  similis  observa- 
tio,  sed  non  tanta.  Sane  enim  inter 
fratrem  sororemque  nuptisB  prohibit^e 
sunt,  sive  ab  eodem  patre  eademque 
matre  nati  fuerint,  sive  ex  alterutro 
eorum:  sed  si  qua  per  adoptionem 
Horor  tibi  esse  cceperit,  quamdiu  qui- 
dem  constat  adoptio,  sane  inter  te  et 
eam  nuptiiB  consistere  non  possunt ; 
cum  vero  per  emancipationem  adoptio 
sit    dissoluta,    poteris    eam   uxorem 


2.  There  are  also  restrictions, 
though  not  so  extensive,  on  marriage 
between  collateral  relations.  A  bro- 
ther and  sister  are  forbidden  to  marry, 
whether  they  are  the  children  of  the 
same  fatlier  and  mother,  or  of  one  of 
the  two  only.  And,  if  a  woman  be- 
comes your  sister  by  adoption,  so  long 
as  the  adoption  subsists,  you  certainly 
cannot  marry ;  but,  if  the  adopUon  is 
destroyed  by  emancipation,  you  may 
marry  her;  as  you  may  also,  if  you 
yourself  are  emancipated.    Hence  it 
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ducere.  Sed  et  si  ta  exnancipatus 
fueris,  nihil  est  impedimento  Duptiis. 
£t  ideo  constat,  si  quis  generum 
adoptare  velit,  debere  eum  ante  filiam 
emanoipare;  et  vi  quis  yelit  nurum 
adoptare,  debere  earn  ante  filium 
emancipare. 


is  certain,  that  if  a  man  would  adopt 
his  son-in-law,  he  ought  first  to 
emancipate  his  daughter;  and  if  he 
would  adopt  his  daughter-in-law,  he 
ought  previously  to  emancipate  his 
son. 


Gai.  i.  60,  61;  D.  xxiii.  2.  17.  1. 

To  adopt  a  son-in-law  would  be  to  make  him  brother  by 
agnation  of  his  own  wife.  The  bar  did  not  invalidate  the 
previous  marriage,  but  operated  to  restrain  the  adoption,  until 
the  daughter  had  been  emancipated. 


'  8.  Fratris  vero  vel  sororis  filiam 
uxorem  ducere  non  licet  Sed  nee 
neptem  fratris  vel  sororis  quis  uxorem 
ducere  potest,  quamvis  quarto  gradu 
sint;  ciyus  enim  filiam  uxorem  du- 
cere non  licet,  neque  ejus  neptem 
permittitur.  Ejus  vero  mulieris  quam 
pater  tuus  adoptavit,  filiam  non  vi- 
deris  impediri  uxorem  ducere,  quia 
Deque  naturali  neque  dvili  jure  tibi 
conjungitur. 


3.  A  man  may  not  marry  the 
daughter  of  'a  brother,  or  a  sister, 
nor  the  granddaughter,  although  she 
is  in  the  fourth  degree.  For  when 
we  may  not  marry  the  daughter  of 
any  person,  neither  may  we  marry 
the  granddaughter.  But  there  does 
not  appear  to  be  any  impediment  to 
marrying  the  daughter  of  a  woman 
whom  your  father  has  adopted;  for 
she  is  no  relation  to  you,  either  by 
natural  or  civil  law. 


Gai.  i.  62 ;  D.  xxiii.  2.  12.  4. ; 

In  the  direct  line  every  degree  represents  a  generation.  The 
son  is  in  the  first  degree  with  respect  to  his  father ;  the  grand- 
son in  the  second  with  respect  to  his  grandfather.  In  the 
collateral  line  the  generations  are  taken  first  up  to  and  then 
down  from,  the  common  ancestors.  For  instance^  first-cousins 
are  in  the  fourth  degree.  From  either  cousin  to  his  father  is 
one  degree,  from  the  father  to  the  grandfather  is  another,  from 
the  grandfather  to  the  father  of  the  other  cousin  is  a  third,  and 
from  that  father  to  that  cousin  is  a  fourth. 

The  marriage  of  an  uncle  with  a  niece  had  been  legalised 
in  favour  of  Claudius  and  Agrippina  (Suet,  in  Claud,  26) ; 
but  prohibited  by  Constantine.     (Cod.  Theod.  i.) 

The  children  never  followed  the  family  of  the  mother,  and 
therefore,  though  she  was  adopted,  remained  as  they  were  before. 
But  of  course  a  daughter  could  not  have  married  an  adopted 
tson  8  son. 

4.  Duomm  aotem  fratmm  vel  so-  4.  The  children  of  two  brothers, 

romm  liberi,  vd  fratris  et  sororis,      or  two  sisters,  or  of  a  brother  and 
jungi  possont  sister,  may  marry  together. 

D.  xxiii.  2.  8. 

The    marriage    of   first-cousins,    forbidden    by   preceding 

I  2 
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emperors,  bad  again  been  legalised  by  Arcadios  and  Honorins. 
(C.  V.  4.  19.) 


5.  Item  amitam,  licet  adopdvam, 
ducere  uxorem  non  liqet;  item  neo 
materteram,  quia  parentiam  loco  ha- 
bentor.  Qua  ratione  yerom  est,  mag- 
nam  quoqoe  amitam  et  materteram 
magnam  prohiberi  uxorem  duoere. 


6.  So,  too,  a  man  may  not  marry 
his  paternal  aunt,  even  thoogh  she 
be  so  only  by  adoption  ;  nor  his  mar 
temal  aunt ;  becaose  they  are  regarded 
in  the  light  of  ascendants.  For  the 
same  reason,  no  person  may  marry 
his  great-aunt,  either  paternal  or  ma- 
temaL 


Gai.  i.  62;  D.  xxiiL  2.  17.2. 

It  was  of  coarse  only  possible  to  be  in  the  same  family  with 
an  adopted  aunt  on  the  father  s  side.  A  mother  s  sister  by 
adoption  would  be  in  the  family  of  the  mother,  whereas  the 
nephew  would  be  in  the  family  of  the  father,  and  therefore 
adoptivam  is  added  to  amitam  only,  not  to  materteram. 

Every  person  in  the  first  degree  £rom  a  common  ancestor, 
was  considered,  so  far  as  regarded  marriage,  in  the  position  of 
that  ancestor.  Thus  an  aunt,  being  in  the  first  degree  from 
the  grandfather,  the  common  ancestor,  was  looked  upon  as 
standing  in  the  place  of  that  grandfather  {parentis  loco 
habetur),  and  could  not  therefore  marry  her  nephew.  A  cousin 
would  be  in  the  second  degree  from  the  common  ancestor, 
and  therefore  proximity  would  not  be  a  bar  to  the  union. 


6.  Adfinitatis  quoque  veneratione 
quarumdam  nuptiis  abstinendum  est, 
ut  ecce :  privignam  aut  nurum  uxo- 
rem duoere  non  licet,  quia  utrseque 
flliea  loco  sunt  Quod  ita  scilicet  ao- 
cipi  debet,  si  fuit  nurus  aut  privigna 
tua:  nam  si  adhuo  nurus  tua  est,  id 
est,  si  adhuo  nupta  est  filio  tuo,  alia 
ratione  uxorem  earn  ducere  non  pos- 
sis,  quia  earn  duobus  nupta  esse  non 
potest.  Item  si  adhuo  privigna  tua 
est,  id  est,  si  mater  ejus  tibi  nupta 
est,  ideo  eam  uxorem  ducere  non 
poteris,  quia  duas  uxores  eodem  tem- 
pore habere  non  licet 


6.  There  are,  too,  other  marriages 
from  which  we  must  abstain,  from 
regard  to  the  ties  created  by  mar- 
riage; for  example,  a  man  may 
not  marry  his  wife's  daughter,  or  his 
son's  wife,  for  they  are  both  in  the 
place  of  daughters  to  him ;  and  this 
must  be  understood  to  mean  those 
who  have  been  our  step-daughters  or 
daughters-in-law:  for  if  a  woman  is 
still  your  daughter-in-law,  that  is,  if 
she  is  still  married  to  your  son,  you 
cannot  marry  her  for  another  rea- 
son, as  she  cannot  be  the  wife  of  two 
persons  at  once.  And  if  your  step- 
daughter is  still  your  step-daughter, 
that  is,  if  her  mother  is  stiU  married 
to  you,  you  cannot  many  her,  be- 
cause a  person  cannot  have  two  wives 
at  the  same  time. 


Gaz.  i.  63. 


Affinitas  is  the  tie  created  by  marriage.  All  the  relations  on 
each  side  were  affines  to  all  on  the  other. 

7.  Socrum  quoque  etnovercam  pro-  7.  Again,  a  man  is  forbidden  to 

hibitum  est  uxorem  duoere,  quia  ma-      many  his    wife's   mother,    and  his 
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tris  loco  rant.  Quod  et  ipsom  dis- 
soluta  demum  adfinitate  procedit: 
alioquin,  si  adhnc  noverca  est,  id  est, 
si  adhno  patri  tao  nupta  est,  com- 
moni  jure  impeditar  tibi  naberB,  quia 
eadem  daobus  nupta  esse  non  potest 
Item  si  adhuo  socrus  est,  id  est,  si 
adhuo  filia  ejus  tibi  nupta  est,  ideo 
impediuntor,  nuptisB,  quia  duas  ux- 
ores  habere  non  possis. 


father's  wife,  because  they  hold  the 
place  of  mothers  to  hun ;  a  prohibi- 
tion which  can  only  operate  when  the 
affinity  is  dissolved ;  for  if  your  step- 
mother is  stiU  your  stepmother,  that 
is,  if  she  is  still  married  to  your 
father,  she  would  be  prohibited  from 
marrying  you  by  the  common  rule  of 
law,  which  forbids  a  woman  to  have 
two  husbands  at  the  same  time.  So 
if  your  wife's  mother  is  still  your 
wife's  mother,  that  is,  if  her  daughter 
is  still  married  to  you,  you  cannot 
marry  her,  because  you  cannot  have 
two  wives  at  the  same  time. 

Gai.  i.  63. 

The  Institates  do  not  notice  the  marriage  of  a  brother  and 
sister-in-law.  It  was  permitted  up  to  the  time  of  Constantine, 
who  forbad  it.  (Cod.  Theod.  i.  2.)  The  prohibition  was  re- 
newed by  Valendnian,  Theodosius,  and  Arcadius.    (0.  v.  5.  5.) 


8.  Mariti  tamen  Alius  ex  alia  uxore, 
et  uxoris  filia  ex  alio  marito,  vel  con- 
tra, matrimonium  recte  eontrahunt, 
licet  habeant  fratrem  sororemve  ex 
matrimonio  poetea  oontracto  natos. 


0.  Si  uxor  iaa  post  divortium  ex 
alio  filiam  procreaverit,  haeo  non  est 
qoidem  privigna  toa,  sed  Julianus 
hi^asmodi  nnptiia  abstineri  debere 
ait:  nam  nee  sponsam  filii  nurum 
esse,  nee  patris  sponsam  novercam 
esse,  reetius  tamen  et  jure  factnros 
eo6  qtd  higusmodi  nnptiis  abstinue- 
xint. 


8.  The  son  of  a  husband  by  a 
former  wife,  and  the  daughter  of  a 
wife  by  a  former  husband,  or  the 
daughter  of  a  husband  by  a  former 
wife,  and  the  son  of  a  wife  by  a 
former  husband,  may  lawfully  con- 
tract marriage,  even  though  they 
have  a  brother  or  sister  bom  of  the 
second  marriage. 

9.  The  daughter  of  a  divorced  wife 
by  a  second  husband,  is  not  your 
step-daughter;  and  yet  Julian  says 
we  ought  to  abstain  from  such  a 
marriage.  For  the  betrothed  wife  of 
a  son  is  not  your  daughter-in-law; 
nor  your  betrothed  wife  your  son's 
stepmother;  and  yet  it  is  more  de- 
cent and  more  in  accordance  with 
law  to  abstain  from  such  marriages. 


D.  xxiii.  2.  12. 1,  and  foU. 

The  sponsalia  constitnted  in  no  way  a  binding  tie.  They 
were,  as  far  as  law  went,  mutual  promises  to  contract  a  tie. 
Sponsalia  sunt  sponsio  et  repromiasio  nuptiarum  fuiurarum. 
(D.  xxiii.  1.1.)  All  that  was  necessary  was,  that  the  parties, 
and  their  respective  patres/amiliaSy  should  consent,  and  that 
the  betrothea  should  have  attained  the  age  of  seven  years. 
Either  party  wishing  to  renounce  the  engagement,  which  by 
law  was  always  permissible,  could  do  so  by  announcing  the 
wish  in  these  words — conditione  tua  non  utor.  Hence  it 
could  only  be  custom  founded  on  a  respect  for  honi  mores  that 
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prevented  a  father  marrying  his  son's  betrothed,  or  a  son  his 
fathers. 

10.  I  Hud  certain  est,  serviles  quo-  10.  It  is  certain  that  the  relation- 
que  cognationes  impedimento  nuptiis  ship  of  slaves  is  an  impediment  to 
esse,  si  forte  pater  et  fllia  aut  frater  their  marriage,  even  when  the  father 
et  soror  manumissi  fuerint.  and  daughter,  or  hrother  and  sister, 

as  the  case  may  be,  have  been  en- 
franchised. 

D.  xxiii.  2.  U.  i». 

The  union  of  slaves,  contubernium,  was  not  recognised  in 
law  as  a  marriage,  but  still  the  law  did  not  permit  natural  ties 
to  be  violated  in  the  case  of  slaves,  any  more  than  in  the  case 
of  the  issue  of  concubinage,  or  that  of  illicit  commerce.  (C.  v. 
4.  4.) 

11.  Sunt  et  aliffi  personse  qnse  prop-  11.  There  are  other  persons  also, 
ter  diversas  rationes  nuptias  contra-  between  whom  marriage  is  prohibited 
here  prohibentur,  quas  in  libris  Di-  for  different  reasons,  which  we  have 
gestomm  sen  Pandectamm  ex  veteri  permitte^l  to  be  enumerated  in  the 
jure  collectarum  enumerari  permisi-  books  of  the  Digests  or  Pandects, 
mus.  coUected  from  the  old  law. 

D.  xxiii.  2.  44,  pr.  and  1. 

The  reasons  alluded  to  are  not,  like  the  preceding,  founded  on 
nearness  of  relationship  or  other  tie,  but  on  public  or  political 
grounds.  The  patres  and  plehs  could  not  intermarry  till  the 
lex  Canuleia.  SoFthe  freebom  t^nd  freedmen  till  the  lex  Julia 
and  Papia  Poppaa,  (D.  xxiii.  2.  23.)  These  laws  prohibited 
the  maiTiage  of  senators  with  liherti,  but  allowed  that  of  other 
freebom,  forbidding  at  the  same  time  all  freebom  to  marry 
actresses  or  women  of  openly  bad  character.  (D.  xxiii.  2.  41.) 
Constantino  extended  the  prohibition  to  marrying  women  of 
the  lowest  class,  humiles  abjectave  persome,  (C.  v.  27.  1.) 
This  was  repealed  by  Justinian.  (Nov.  117.  6.)  The  guardian 
could  not  marry  his  ward  before  she  was  26  years  oil-age, 
unless  betrothed  or  given  to  him  by  her  father.  (D.  xxiii. 
2.  66.)  The  governor  of  a  province  could  not,  while  he  held 
his  office,  marrv  a  native  of  that  province  (D.  xxiii.  2.  38. 

.^7)j  IpHt  hfl   shnnld    fthngfl   hia   ftnfhnrif.y       T^fl    rftvifthftr  nniild 

not  marry  the  woman  he  violated.     (C.  ix.  13.  2.)     Nor  the 
aJulterer  his  accomplice.    (Nov.  134.)    Nor  a  Jew  a  Chrisdftn. 

(cTimn — ^ 

12.  Si  adversus  ea  quae  diximus,  12.  If  persons  unite  themselves  in 
aliqui  coierint,  nee  vir,  nee  uxor,  neo  contravention  of  the  rules  thus  laid 
nnptise,  nee  .matrimonium,  nee  dos  down,  there  is  no  husband  or  wife, 
intelligitur.  Itaque  ii  qui  ex  eo  coitu  no  nuptials,  no  marriage,  nor  mar- 
nasountor,  in  potestate  patris  non  riage- portion,  and  the  children  bom 
sunt,  sed  tales  sunt  (quantum   ad  in  such  a  connection  are  not  in  the 
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patriam  potestatem  pertlnet)  quales 
sunt  ii  quos  mater  vulgo  concepit: 
nam  neo  hi  pntrem  habere  intelli- 
gnntur,  cum  his  etiam  pater  incertus 
est  Unde  solent  spurii  nppellari,  vel 
a  grccca  voce  quasi  (nropabrjv  con- 
cepti;  vel  quasi  sine  patre  tihi.  Se- 
quitur  ergo,  ut  dissoluto  tali  coitu 
nee  dotis  exacdoni  locus  sit  Qui 
autem  prohibitas  nuptias  contrahunt, 
et  alias  poenas  patiuntur,  quae  sacris 
constitutionibus  continentur. 


power  of  the  father.  For,  with  regard 
to  the  power  of  a  father,  they  are  in 
the  position  of  children  conceived  in 
prostitution,  who  are  looked  upon  as 
hanng  no  father,  because  it  is  un< 
certain  who  he  is ;  and  are  therefore 
called  spuriiy  either  from  a  Greek 
word  anopabrjv,  meaning  "  at  hazard," 
or  as  beiiig  sine  paired  without  a 
father.  On  the  dissolution  of  such  a 
connection  there  can  be  no  claim 
made  for  the  restitution  of  a  mar- 
riage portion,  or  gift  in  consideration 
of  a  marriage.  Persons  who  contract 
prohibited  marriages  are  liable  also 
to  farther  penalties  set  forth  in  our 
imperial  constitutions. 


Gat.  i.  04  ;  I),  i.  6.  '2:3 ;  1).  xxiii.  2.  62. 

Under  the  head  of  stt/prum  the  Romans  included  every 
union  of  the  sexes  forbidden  by  morality.  Diflferent  punisli- 
ments  awaited,  the  guilty  according  to  the  degree  of  crime  im- 
plied in  the  union.  (Cod.  v.  5.  4.)  But  the  law  recognised 
and  regulated  in  concubinage  {concuhinatus)  a  permanent 
cohabitation,  though  without  the  sanction  of  marriage,  be- 
tween parties  to  whose  marriage  there  was  no  legal  obstacle. 
In  every  case  where  such  an  obstacle  existed,  unless  the 
obstacle  was  one  merely  founded  on  public  policy,  such  as  that 
of  being  governor  of  the  province,  the  law  inflicted  a  punish- 
ment on  parties  cohabiting  in  defiance  of  law.  The  chief  in- 
cident of  the  Roman  concuhinatus,  which  was  so  far  restricted 
that  a  man  could  not  have  two  concubines  at  once,  or  a  wife 
and  a  concubine,  was,  that  the  children  could  be  legitimatized, 
and  so  placed  on  a  footing  with  the  oflspring  of  a  legal  mar- 
riage. Between  the  formation  of  such  an  union,  and  the  con- 
tracting a  legal  marriage,  there  seems  to  have  been  no  differ- 
ence except  what  rested  in  the  intention  of  the  parties.  If  two 
persons  lived  together,  it  was  the  intention  with  which  they  did 
so  which  decided  whether  the  union  was  concubinage  or  mar- 
riage. Concttbinam  ex  sola  animi  destinatione  astimari 
oportet,  (D.  xxv.  7.  4.)  If  there  was  no  a^ectio  maritalis^ 
no  intention  to  treat  the  woman  as  a  wife,  she  was  not  a  wife. 
Of  course,  practically,  the  question  of  consent  was  seldom,  if 
ever,  left  doubtful.  Generally  speaking,  an  instrument  fixing 
the  amount,  settled  respectively  by  the  husband  and  wife,  was 
drawn  up,  and  the  consent  was  publicly  given  in  the  presence 
of  friends.  And  as  concubinage  was  a  dishonourable  state,  the 
presumption  in  favour  of  marriage,  when  the  woman  was  of 
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honest  parentage,  and  of  good  character,  was  very  strong.  To 
the  union  of  concubinage  none  of  the  incidents  of  marriage 
attached.  No  dowry  could  be  asked  for,  no  settlement  was 
made  by  the  man :  the  children  were  not  in  the  power  of  the 
father.  But  the  connection  was  so  far  separated  from  that  of  a 
temporary  intercourse,  by  no  man  being  allowed  to  have  two 
concubines,  or  a  wife  and  a  concubine  at  the  same  time,  and 
by  the  power  which  was  given  to  legitimate  the  children,  and 
place  them  in  the  position  of  the  offspring  of  a  legal  marriage. 
(See  next  paragraph.) 

In  a  legal  marriage,  without  conventio  in  manum,  the  mar- 
riage  portion  ol  the  wife  [dos)  belonged  to  the  husband  during 
the  continuance  of  the  marriage.  He  could  dispose  of  it,  re- 
taining an  equivalent  if  it  consisted  of  things  that  could  be 
replaced ;  but  could  only  sell  or  mortgage  the  moveables  with 
the  consent  of  the  wife.  The  settlement  on  the  wife  by  the 
husband  {donatio  propter  nuptias)  belonged,  during  the  mar- 
riage, to  the  wife,  but  was  managed  by  the  husband.  ^(See 
Bk.  ii.  Tit.  7.  2.)  When  the  marriage  was  dissolved,  which  it 
might  be  by  death,  loss  of  liberty,  captivity,  or  divorce 
(D.  xxiv.  2.  1),  the  dos  was  returned  to  the  wife  or  her  father- 
Divorce  was  always  permitted  if  eidier  party  ceased  to  wish 
to  preserve  the  tie  ot  marriage,  which  was  only  looked  on  as 
a  contract,  testing  on  mutual  consent  But,  unless  both  par- 
ties consented  to  a  divorce,  heavy  penalties  were  attached  to 
its  being  insisted  on  by  one  alone,  unless  any  of  the  grounds 
for  divorce  established  by  law,  such  as  adultery  or  criminal  con- 
duct (Cod.  V.  17.  8),  could  be  shown  to  exist  After  the  divorce 
either  party  might  marry  again. 


13.  Aliqnando  autem  evenit  ut 
liberi  qni,  statim  ut  nati  sunt,  in  po- 
testate  parentium  non  fiant,  postea 
autem  redigantur  in  potestatcm  pa- 
rentium. Quails  est  is  qui,  dum 
naturalis  fuerat,  postea  curiae  datus 
potestati  patris  subjicitur :  neo  non  is 
qui  a  muliere  libera  procreatus,  cigus 
matrimonium  minime  legibus  Inter- 
dictum  fuerat,  sed  ad  quam  pater 
consuetudinem  habuerat,  postea  ex 
nostra  constitutione  dotalibus  instru- 
mentis  compositis  in  potestate  patris 
efficitur.  Quod  si  alii  liberi  ex  eodem 
matrimonio  fberint  prooreati,  similiter 
nostra  constitutio  proDbuit 


13.  It  sometimes  happens,  that 
children  who  at  their  birth  were  not 
in  the  power  of  their  father,  are 
brought  under  it  afterwards.  Such 
is  the  case  of  a  natural  son,  who  is 
given  to  the  ctirta,  and  then  becomes 
subject  to  his  father's  power.  Again, 
a  child  bom  of  a  free  woman,  with 
whom  marriage  was  not  prohibited 
by  any  law,  but  with  whom  the  father 
only  cohabited,  will  likewise  become 
subject  to  the  power  of  his  father  if 
at  any  time  afterwards  instruments 
of  dowry  are  drawn  up  according  to 
the  provisions  of  our  oonstitutaon. 
And  this  constitution  confers  the 
same  benefits  on  any  children  who 
may  be  subsequently  bom  of  the 
same  marriage. 
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Sy  legitimation  the  ofispring  of  coDcubiaage  were  placed 
in  the  position  of  liberi  legitimi,  and  this  was  effected  in  three 
ways  :  1.  By  oblation  to  the  curia  .■  2.  By  the  subseqnent  mar- 
riftge  of  the  parents;  and  3.  By  a  rescript  "of  the  emperor,  a 
mode  introduced  by  Justinian  in  the  74th  Novel.  The  cu'rM 
was  the  class  from  which,  in  provincial  towns,  the  magistrates 
were  eligible.  To  be  a  member  was  a  distinction,  but  an  oner- 
ous one,  irom  the  expenses  and  burdens  attached  to  the  posi- 
tion. In  order  to  prevent  the  order  decaying  through  unwill- 
ingness to  incur  the  expenses  attending  it,  Theodosius  and 
Valentinian  permitted  citizens,  whether  ihemselyeB  members  of 
the  curia  or  not,  to  present  their  children  born  in  concubinage 
to,  and  motie  them  members  ol',  the  order  (Cod,  v.  27.  3),  by 
wlilcli  they  became  legitimate,  and  the  Heirs  of  their  fotber. 
This  mode  of  legitimation  which  could,  of  course,  only  be 
adopted  when  the  parents  were  rich,  did  not,  however,  moke 
the  children  complete  members  of  the  father's  family.  They 
became  his  legitimate  children,  but  gained  no  new  relationahip 
or  right  of  succession  to  any  other   member  of  hia  family. 

(O.v.  a'/.  9.J 

Constantinc  first  established  that  natural  children  should  be 
made  legitimate  by  the  Hiih.ienucnt  marriage  of  their  parents. 
The  law  required  that  at  the  moment  of  conception  the  parents 
should  have  been  capable  of  a  legal  marriage ;  that  an  instru- 
ment setUing  the  dowry  {instrumentum  dotale),  or,  at  leost, 
attesting  the  marriage  (inslrumentum  nuptiiile),  should  be 
drawn  up,  and  that  the  children  should  ratify  the  legitimation, 
for  no  one  was  made  legitimate  against  his  will.   (Nov.  88. 1 1.) 

If  the  mother  were  dead  or  bad  disappeared,  and  the  mar- 
riage was  thus  impossible,  the  emperor  would  by  a  rescript 
allow  the  natural  children  (if  there  were  no  legitimate  one)  to 
be  placed  in  the  position  they  would  have  held  if  the  marriage 
had  taken  place,  as  he  would  also  if  a  father  by  his  testament 
expresBed  hia  wish  to  that  effect. 


Tit.  XI.    DE  ADOPTIONIBUS. 

Nod  solnm  ftatem  nataraleB  liberi.  Not  onl;  an  oar  n&tonl  children, 

aecDndum  et  qiue  diiimns,  \a  pates,      as  ire  have  said,  in  oar  power,  bat 
tMe  noatn  iiuit,  Tenun  etiun  ii  qaoa      Iboie  also  whom  we  adopt. 
•dopUmns. 

Oai.  i.  OT. 

Before  the  time  of  Justinian,  the  effect  of  adoption  (see 

lutrod.  sec.  46)  was  b>  plaoe  the  person  adopted  exactly  in 
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(Hhr^f^  i>»f4iH  tho  position  he  would  havo  hold  had  ho  been  bom  a  son  of  tho 
A^hif^  M*  A  person  adopting  him.  All  tho  property  of  the  adoptive  son 
£   ■     ;  /  (  belonged  to  his  adoptive  father.     The  adoptive  son  was  heir  to 

T"^^  /p»i  *  Ijjg  i^joptivc  father,  if  intestate,  bore  liis  name  (retaining,  how- 
iU'UUmJ'  f^  "-^  eviT,  tho  name  of  his  own  ffefis,  with  tlie  change  of  us  into  anuM^ 
t^U  £<•'  y^f^  c^*M>^^  ns  Octavius,  Octavianus),  and  shared  tho  sacred  rites  of  the 

V  family  he  entered. 

/   2.  **    ^SlJi"        Nat  urates  liheri  is  here  opposed  to  adopt  ivi,  not,  as  in  the 

last  title,  to  lef/itimi,  and  means  offspring  by  nature,  not  by  a 
civil  tie. 


1.  Adoptio  autcm  duobus  inodis 
fit,  aut  principali  rescripto,  ant  im- 
perio  magistxatus.  Imperatoris  anc- 
tori  tale  adoptarc  quis  potest  eos 
easve  qui  quiRvo  siii  juris  sunt :  quic 
species  adoptionis  dicitur  adrogatio. 
Iniperio  magistratus  adoptarc  linet 
eos  easvc  qui  qua^ve  in  potentate 
parentium  sunt,  sive  primuro  gradum 
liberorum  obtineant  quolis  filius,  filia, 
sive  inforiorem,  qualis  est  nepos  nep- 
tis,  pronepos  proncptis. 


1.  Adoption  takes  place  in  two 
ways,  eitlier  by  imperial  rescripts  or 
by  the  authority  of  the  magistrate. 
The  imperial  rescript  gives  iK>wejr 
to  adopt  persons  of  either  sex  wlio 
are  sui  Juris;  and  this  species  of 
adoption  is  called  arrogation.  By  the 
authority  oi'  the  magistrate  we  adopt 
persons  in  the  power  of  an  ascendant, 
whether  in  the  first  degree,  as  sons 
and  daugliters,  or  in  an  inferior  de- 
gree, as  grandchildren  or  great-grand- 
children. 


Gai.  X.  0^>,  00. 

A  public  character  was  always  attached  in  ancient  Roman 

i^^HcX!^^  ^      law  to  so  important  an  alteration  in  families  as  adoption.    (See 

■  *     —  Introd.  sec.  iv.  40.)     llie  sanction  oTthe  c/fria  was  necessary 

tiJtfpii^  \/h  JBrr^   to  its  validity.     If  the  person  adopted  was  *///  Juris,  his  entry 

^»  •   ,•     '  ^      into  a  new  iamily  (arrofjatio)  was  jealously  watched,  as  the 

'""*      pontifices  w^ould  never  allow  it  where  there  was  any  likelihood 

oT  tho  sacred  rites  of  tho  faniily  he  quitted  becoming  extinct 

by  his  departure  from  it.     I'he  form  of  gaining  the  consent  of 


Uueu'w;  ^ 


iMsfM^  wiA. 


tlie  curicewfia  even  continued  when  the  curue  were  only  repre- 
sented by  thirty  lictors ;  until  the  rescript  of  the  emperor  was 
substituted  as  a  means  of  regulating  arrogatious. 

tuJni*^  "wUf'vlir      What  were  the  forms  of  arrogation,  when  the  persons  arro- 
'  gated  and  arrogating  did  not  belong  to  the  body  of  the  curiae, 

we  have  no  certain  knowledge ;  but  we  may  presume  it  was  by 
a  fictitious  suit,  in  which  the  person  arrogated  was  claimed  as 
the  child  of  the  arrogator,  and  let  judgment  go  by  default. 
In  tho  case  of  adoption,  on  the  contrary,  we  do  not  know  any 
particulars  of  the  interference  of  the  curue  in  tho  matter;  but 
we  know  the  form  by  which  it  was  accomphshed  when  con- 
ducted simply  as  between  private  individuals. 

If  the  person  adopted  were  under  tho  power  of  another,  the 
person  under  whose  power  he  was  had  to  release  him  from  that 

flE*  L  UiUkKWji^^^^^^^*  which  he  did  by  selling  him  {mancipaiio)  three  seve- 


•^  H<;t  t(u  /u^i-? 


U4n« 
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ral  times,  which  destroyed  his  own  patria  potestas  (see  Introd. 
sec.  46),  and  then  giving  him  up  to  the  adopting  parent  by  a 
fictitious  process  of  law,  called  *  in  jure  cessioj  in  which  he  was 
claimed  and  acknowledged  as  the  child  o^  the  person  who 
adopted  him,  and  pronounced  to  be  so  by  the  magistrate  be- 
fore whom  the  proceeding  was  held  (imperio  magistratus) , 
For  adoptions  could  only  take  place  before  those  magistrates 
who  could  try  such  a  case,  apud  quos  legis  actio  est,  (AuL. 
Gell.  v.  19.  Gai.  i.  134.)  The  word  adoptio  was  common 
to  both  processes,  both  to  arrogatio,  said  by  Gains  to  be 
derived  from  rogo,  because  the  person  arrogated  was  asked  be- 
fore the  curiiB  whether  he  consented  (Gai.  i.  99),  and  to  adop- 
tio in  its  more  limited  sense  of  the  adoption  of  a  person  not 
8ui  juris.  For  the  ceremonies  previously  required  for  the 
adoption  of  a  person  alien i  juris,  Justinian  substituted  the 
simple  proceeding  of  executing,  in  presence  of  a  magistrate, 
a  deed,  declaring  the  fact  of  the  adoption — all  parties  to  the 
adoption,  that  is,  the  person  giving,  the  person  given,  and  the 
person  receiving,  being  personally  present  to  give  their  con- 
sent. But  it  was  sufficient  if  the  consent  of  the  party  adopted 
were  expressed  by  his  not  declaring  his  dissent — uon  contra- 
dicente.    (C.  viii.  48.  1 1.  Tit.  12. 10.) 

2.  Sed  hodie,  ex   nostra  constitu-  2.  But  now,   by   our  constitution, 

tione,  cum  filiusfamilias  a  patre  na-  when    a  Jilivs/amiiUu    is    given    in 

turali  extraneffi    personse    in    adop-  adoption  py  his  natnral  father  to  a 

tionem  datur,  jura  potestatis  patris  stranger,  the  power  of  the  natural 

naturalis   minime  dissolvuntur,  nee  father  is  not  dissolved ;  no  right  passes 

qnicquam  ad  patrem  adoptivum  tran-  to  the   adoptive   fiSher,  nor  is  tife 

sit,  nee  in  potestate  ejus  est,  licet  ab  adopted  son  in  his  power,  although 

intestato  jura  successionis  ei  a  nobis  we  aUow  such  son  the  right  of  sue- 

tribnta  sint    Si  vero  pater  naturalis  cession  to  his  adoptive  father  dying 

non  extraneo,  sed  avo  filii  sui  matemo,  intestate.     But  if  a  natural  fatlier 

vel  si  ipse  pater  naturalis  dierit  em  an-  should  give  his  son  in  adoption,  not 

cipatus,  etiam  avo  patemo  vel  proavo  to  a  stranger,  but  to  the  son's  inater- 

simili    mode    patemo    vel   matemo  nal  grandfather;  or,   supposing  the 

filium  sunm  dederit  in  adoptionem :  natural  father  has  been  emancipated, 

in  hoc  casn,  quia  concurrunt  in  unam  if  he  gives  the  son  in  adoption  to  the 

personam  et  naturalia  et  adoptionis  son's  paternal  grandfather,  or  to  the 

jura,  manet  stabile  jus  patris  adop-  son's    paternal    or    matemal    great- 

tivi,  et  natural!  vinculo  copnlatum,  et  grandfather,  in  this  case,  as  the  rights 

legitimo  adoptionis  nodo  constrictum,  of  nature  and  adoption  concur  in  the 

at  et  in  familia  et  in  potestate  hqjus-  same  person,  the  power  of  the  adop- 

modi  patris  adoptivi  sit.  tive  father,  knit  by  natural  ties  and 

strengthened  by  the  bond  of  adop- 

«  Uon,  is  preserved  undiminished,  so 

that  the  adopted  son  is  not  only  in 

the  family,  but  in  the  power,  of  his 

adoptive  father. 

C.  viii.  48.  10. 

The  change  made  by  Justinian  in  the  law  of  adoption  (0. 
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viii.  48.  10)  completely  altered  its  character.  It  used  some- 
times to  happen  under  the  old  law,  that  a  son  lost  the  sacceB* 
^  sion  to  his  own  father  by  being  adopted,  and  to  his  adoptive 
!u*  imaIQ  father  by  a  subsequent  emancipation.  ^Justinian  wished  to 
remedy  this  effectually.  He  therefore  provided  that  the  son 
given  in  adoption  to  a  stranger,  that  is,  any  one  not  an  as- 
cendant, shouicL  be  in  the  same  position  lo  his  own  latiier  as 
before,  but  gain  by  adoption  tbe  succession  to  his  adoptive 


«%  i^u 


Uui**^^ 


^ 


father,  if  the  adoptive   father  died  intestate.     The  adoptive 


father  was  not,  however,  bound,  like  the  natural  fatner 
Tit.  1^).  to  leave  Inm  a  share  of  his  property,  if  he  made  a 
C/iiitwill.  In  this  kind  of  adoption,  which  commentators  have 
"  ''  *  termed  the  adoptio  miff  us  plena,  the  adoptive  son  still  remained 
in  the  family  of  his  natural  father ;  and  the  only  change  which 
adoption  caused,  was,  that  he  acquired  a  right  of  succession  to 
his  adoptive  father,  if  intestate. 

When  the  person  to  whom  the  adoptive  son  was  given,  was 
one  of  his  own  ascendants,  then  the  old  law  was  permitted  to 
regulate  the  effects  of  the  adoption,  and  the  adoption  in  this 
case  was  what  the  commentators  term  adoptio  plena.  The 
adoptive  son  entered  the  family  of  the  ascendant,  who  became 
his  adoptive  father.  A  grandson  was  not  naturally  in  the  same 
family  with  his  maternal  grandfather,  and  could  only  enter  the 
family  of  his  maternal  grandfather  by  being  adopted.  If  he 
had  been  bom  after  his  father  had  been  emancipated,  he  would 
not  be  in  the  same  family  with  his  paternal  grandfather,  who 
might  therefore  wish  to  adopt  him.  It  was  even  possible  that 
he  might  be  adopted  by  his  own  father ;  for  if  bom  before  his 
father  was  emancipated,  his  grandfather  might  have  emanci- 
pated his  father  without  emancipating  him,  and  then  might 
afterwards  have  given  him  in  adoption  to  his  father. 


3.  Cum  antem  impubes  per  prin- 
cipale  resoriptum  adrogator,  causa 
cognita  adrogatio  permittitar,  et  ex- 
quiritur  cansa  adrogationis  an  honesta 
sit  expediatque  pnpillo,  et  cum  qui- 
bosdam  conditiombas  adrogatio  fit: 
id  est,  at  caveat  adrogator  personee 
publicffi,  boo  est  tabulario,  si  intra 
pubertatem  pupillus  decesserit,  resti- 
tuturum  80  bona  illis  qui,  si  adoptio 
facta  non  esset,  ad  successionem  ejus 
venturi  essent  Item  non  alias  eman- 
cipare  eum  potest  adrogator,  nisi 
causa  cognita  dignus  emancipation e 
fuorit,  et  tunc  sua  bona  ei  reddat. 
Sed  etsi  decedens  pater  eum  exhere- 
daverit,  yel  vivus  sine  justa  causa  eum 


8.  Wlien  any  one,  under  the  age  of 
puberty,  is  arrogaEed  by  the  Imperial' 
resciipt,  the  arrogation  is  only  al- 
lowed when  inquixy  has  been  made 
into  the  oircumslances  of  the  eaae. 
It  is  asked,  what  is  the  motire  leading 
to  the  arrogation,  and  whether  the 
arrogation  is  honourable  and  expedi- 
ent for  the  pupil.  And  the  axrogm- 
tion  is  always  made  under  certain 
conditions;  tJie  arrogator  ia  oblii 
to  give  security  before  a  public  per» 
son,  tbat  is,  before  a  notaiy,  that  if 
the  pupil  should  die  within  the  age 
of  puberty,  he  will  restore  all  the 
property  to  those  who  would  have 
succeeded  him  if  no  adoption   bad 
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emancipaverit,  jubetor  quartam  par-  been  made.  Nor,  again,  can  the  ar- 
tem  ei  bononun  saomm  relinqneret,  rogator  emancipate  the  person  arro- 
videlicet  praeter  bona  qusB  ad  patrem  gated,  unless,  on  examination  into 
adoptivnm  transtolit  et  quorum  com-  the  case,  it  appears  that  the  latter  is 
modum  ei  postea  adquisivit.  worthy  of  emancipation  ;  and,  even 

then,  the  arrogator  must  restore  me 
property  belonging  to  the  person  he 
emancipates.  Also,  even  if  the  arro- 
gator,  on  bis  death.bed,  has  disinhe- 
rited his  arrogated  son,  or,  during 
his  life,  has  emancipated  him  without 
just  cause,  he  is  obliged  to  leave  him 
the  fourth  part  of  all  his  goods,  be- 
sides what  the  son  brought  to  him  at 
the  time  of  arrogation,  or  acquired 
for  him  afterwards. 


dren  ppder  the  age  of  puberty  CQi^<^  ^Q  arropfated.  Arrogation 
was  nrst  permitted  in  tne  case  of  the  latter  by  Antoninus  Pius 
(Ulp.  Re^,  viii.  5.     D.  i.  7.  21),  but  only  after  strict  jnquiry 

^of  "^^^ 


Gai.  i.  102 ;  D.  i.  7.  18 ;  D.  xxxviii.  6.  13. 

Men  only  being  members  of  the  curia,  neither  women  nor  chil-  (hu^  aa^^ 
— r- .V  *.  _._    _.        lid  be  arrogated.     Arrogation  ..^ 

the  latter  by  Antoninus  Pius  >1^  ^*m^ 
but  only  after  strict  inquiry 
had  been  made  into  the  circumstances  of  the  case.     Besides 
the  general  inquiry  wmch  took  place  m  every  case  of  adoption, 
as  to  the  ages  of  the  parties,  and  the  possible  injustice  to  other 
members  of  the  family,  which  the  introduction  of  a  new  member 
might  give  rise  to,  in  this  case  inquiry  was  made  whether  the  ^  tj^r\,dtJL 
character  and  circumstances  of  the  proposed  arrogator  were  such       — ^^ 
as  to  make  it  probable  that  the  arrogation  would  be  beneficial  huatutOu 
to  the  person  arrogated.     Further,  certain  regulations  were  l   j^s  j  ^ 
made,  designed  to  protect  the  property  of  the  impubes,  which  ^/*^.  ^ 
were  briefly  as  follows: — 1.  If  the  arrogated  son  died  before  Lhi^  ^U 
pubgrty,  the  arrogator  had  to^restore  the  property  of  the  son  %J— '-     - 
to  that  son's  natural  heirs.     2,  U  the  arroglited  son  were  /»  u**a*^^ 


PUDOT 

toTEi 

emancipated  or  disinherited  without  good  reason  before  pu-    ^  .  ^      - 
r.  tne  arrogator  had  to  restore  to  the  son  all  ttie  son's  pro-  ***^  ^  ^ 


n*  ^'Tt*'**^ 


bertv.  the  arrogator  nad  to  restore  to  tlie  son  all  ttie  son's  pro- 
perty, and  give  him  a  fourth  of  his  (the  arrogator's)  own  pro- 
perty, called  the  quarta  D,  Pit,  or  quarta  Antonina,  as  having  '^'"     ^  '  U 
been  first  required  by  that  emperor.     3.  If  the  son  were  eman-  ^^  H£^fi 

cipated  or  disinherited  before  puberty  for  a  good  reason,  the  ^*^-~- 

son  received  his  own  property  firom  the  arroggtor.  Put  nSthing  Ayir^^^ 

r.  if  the  arrogated  son,  on  attaining  puberty,         ' 


more.  4.  Lastly,  if  the  arrogi 
wished  to  rescind  the  arrogatio 
be  could  show  it  was  preiuoicial  to  him. 


wished  to  rescind  the  arrogauon,  ne  was  at  liberty  lo  do"5jg?if 
\  could  show  it  was  preiuoicial  to  him. 
There  is  some  little  doubt  when  arrogation  was  first  made 


fer  rescriptum  principis.  However,  Ulpian  {Reg,  viii.  5)  ex- 
presses himself  too  plainly  to  admit  of  a  doubt  that  in  his  time 
arrogation  was  made  per  populum  (i.  e.  by  the  curies  repre- 
sented by  lictors),  and  not  by  imperial  licence.    He  further 
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/i/#»  l^ioT 


adds,  that  arrogatioD  was  only  made  at  Borne  (Reg.  viii.  4), 
and,  of  course,  when  the  system  of  permitting  it  by  imperial 
rescript  was  adopted,  place  could  have  nothing  to  do  with  arro- 
gatiou. 

The  tahularii  here  spoken  of  were  public  notaries,  who  kept 
public  registers  {tahulie),  on  which  formal  acts  were  recorded. 


^HhU^ 


KM 


/ 


V 
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4.  MiDorcm  oatu  inajorem  non 
posse  aJoptare  placet,  Adoptio  enim 
naturam  iinitatur,  et  pro  munstro  est 
ut  major  sit  filius  quAm  pater.  Debet 
itatpie  is  qui  sibi  filium  per  adop- 
tii)nem  vel  ailrogationem  facit,  plena 
pubertate,  id  est,  decern  et  octo  aunis 
pruicedere. 


4.  A  younger  person  capnot  adopt 
an  older;  for  aaoption  imitates  pa- 
ture;  and  it  seems  onnatural,  that  a 
son  should  be  older  than  his  father. 
Any  one,  therefore,  who  wishes  either 
to  adopt  or  arrogate  a  son,  should  be 
the  elder  by  the  term  of  complete 
puberty,  that  is,  by  eighteen  years. 


D.  i.  7.  15.  3  :  D.  i.  7.  10  ;  P.  i.  7.  40.  1. 

As  long  as  the  required  number  of  years  intervened,  there 
was  no  further  positive  rule  as  to  age ;  but  it  being  in  the  dis- 
cretion of  the  emperor  to  allow  adoption  or  not,  there  was 
generally  a  disposition  to  refuse  it  unless  the  person  who  wished 
to  adopt  was  of  such  an  age  as  to  make  it  improbable  he  should 
have  children  of  his  own.     (D.  i.  7.  15.) 

The  legal  age  of  puberty  in  males  was  fourteen ;  but  eightaen 
was  the  age  at  which  the  body  was  considered  to  be  fully  Jle- 
veloped  in  all  cases,  plena  puhertas, 

5.  Licet  autem  et  in  locum  nepotis  5.  A  person  may  adopt  a  grandson 

vel  proncpotis,  vel  in  locum  neptis  or  granddaughter,  great-grandson  or 

vel  proneptis,  vel  deinceps  afloptare,  gn>at -granddaughter,  or  any  other  de* 

quainvis  filium  quis  non  liabeat.  scendant,  although  he  has  no  son. 

As  adoption  follows  nature,  it  would  have  seemed,  without 
express  enactment,  that  none  but  married  persons  could  have 
adopted  sons,  and  that  a  person,  to  have  had  a  grandson,  must 
Tiave  had  a  son.  With  respect  to  the  degrees  of  marriage,  it 
was  very  important  whether  a  person  was  adopted  as  a  son  or 
grandson.  The  natural  (/.  e,  non-adoptive)  granddaughter,  for 
iuHtnucc,  of  the  person  adopting  would  be  cousin  or  niece  of 
the  person  adopted,  according  as  he  was  adopted  as  a  grandson 
or  son,  and  might  marry  him  in  the  one  case,  and  not  in  the 
other. 


0.  Et  tarn  filium  alicnum  quis  in 
locum  nepotis  adoptare  potest,  quam 
uepotem  in  locum  filii. 

7.  Sed  si  quis  nepotis  loco  adoptet, 
vel  quasi  ex  eo  filio  quern  habet  jam 
adoptatum,  vol  quasi  ex  illo  quern 
naturalom  in  sua  potestate  habet,  in 
00  casu  et  fllius  consentire  debet,  ne 
ei  invito  suos  heres  adgnascatur.  Sed 


0.  A  pan  may  adopt  the  son  of 
another  as  his  grancLson,  and  tlue 
grandson  of  another  as  liis  son. 

7.  If  a  man  adopts  a  grandson  to 
be  the  ggn  of  a  son  already  adopted, 
or  of  a  natural  son  in  his  power,  the 
consent  of  this  son  ought  first  to  be 
obtained,  that  he  may  not  hare  a 
suu$  hares  given  him  against  his  will. 
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8.  In  plurimis  autem  causis  adsi- 
milatar  is  qui  adoptatos  vel  adrogatus 
est,  ei  qui  ex  legitimo  matrimonio 
natos  est.  £t  ideo  si  qnis  per  Impe- 
ratorem,  sive  apud  pnetorem  vel  apud 
pnesidem  provincisB  non  extraneum 
adoptaverit,  potest  eumdem  alii  in 
adoptionem  dare. 


ex  contrario,  si  avus  ex  filio  nepotem  But,  on  the  contrary,  if  a  grandfather 
det  in  adoptionem,  non  est  necesse  gives  his  grandson  hy  a  son  in  adop- 
filium  consentire.  tion,  the  consent  of  the  son  is  not 

necessary. 

D.  i.  7.0.  10,  11;  D.  xxiii.  1.  16.1. 

A  grandson  could  be  adopted  either  generally,  when  he  was 
supposed  to  be  the  issue  of  a  deceased  son,  and  so  was  sui  juris 
at  the  death  of  the  grandfather ;  or  specially,  as  the  son  of  a  tfjfiMfl^  c 
particular  son,  in  which  case  he  came  under  that  son's  power  /Iff  i 
when  the  grandfather  died.    The  grandfather  could  at  his  plea-  J^^^uh^  ^ 
sure  diminish,  but  could  not  add  "to  the  number  of  his  son's 
family ;  because  otherwise  the  son  would  have  had  a  suus  hcpres  a9P  0  ^»«*^ 
(Introd.  sec.  80)  forced  on  him  aja:ainst  his  will,  to  take  a  share  ^  ^^^  iMi 
of  his  property.  f  *"** 

8.  He  who  is  either  adopted  or  ar- 
rogated is  assimilated,  in  many  points, 
to  a  son  horn  in  lawful  matrimony ; 
and  therefore,  if  any  one  adopts  an- 
other hy  imperial  rescript,  or,  if  the 
person  is  not  a  stranger,  hefore  the 
praetor,  or  the  pr<Bse$  of  a  province, 
he  can  afterwards  give  in  adoption  to 
another  the  person  whom  ha  h^a 
adopted. 

Gai.  i.  106. 

The  text  says  that  the  adoptive  son  is  assimilated  to  the 
natural  in  plurimis  causis,  and  not  altogether;  because,  among 
other  differences,  if  the  adoptive  son  left  his  adoptive  family, 
he  ceased  to  have  any  relationship  whatever  to  its  members : 
but  the  natural  son  was  always  cognatus  to  his  own  blood 
relations,  although,  by  emancipation  or  adoption,  he  might 
cease  to  be  agnatus  to  them. 

Of  course,  under  Justinian's  legislation,  the  adoptive  fatlier. 
if  a  stranger,  had  no  patria  potestas  at^l^and  therefore  couTcl 
not  exercise  such  a  power  as  that  of  giving  his  adoptive  son  in 
adoption  to  another  person. 

When  once  the  tie  of  adoption  was  dissolved,  all  the  relations 
created  by  it  were  entirely  at  an  end,  except  that  marriage  was 
forbidden  between  the  person  adopting  and  the  person  adopted. 
(See  Tit  10. 1.)  In  omni  fere  jure  yjinita  patris  adoptivi  po- 
testate,  nullum  ex pristino  retinetur  vestigium,  (D.  i.  7.  13.) 
But  the  tie  could  never  again  be  renewed  between  the  same 
persons.     (D.  i.  7.  87.  1.) 

0.  Sed  et  illud  utriusque  adoptionis  9.  It  is  a  role    common  to  hoth 

commune  est,  quod  et  ii  qui  generare  kinds  of  adoption,  that  persons,  al- 
Don  poBsunt,  qnales  sunt  spadones,      though  incapable  of  procreating,  as, 
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adoptare  poBSunt ;  castrati  autem  non      for  instance,  impotent  personB,  may, 
poesont  but  those  who  are  castrated  cannot, 

adopt. 

Oai.  i.  103. 

The  distinction  was  drawn  because  it  was  considered  as  never 
perfectly  certain  that  the  former  (spadones)  would  not  at  some 
time  or  other  have  children  of  their  own. 

I                                        10.  FeminsB  qnoque  adoptare  non  10.   Women,  also,  cannot  adopt; 

I                                    possunt,  quia  neo  naturales  liberos  in  for  they  have  not  even  their  own  chil- 

;                                    sua  potestate  habent    Sed  ex  indul-  dren  in  their  power:  but,  by  the  in- 

gentia  principis  ad  solatium  liberorum  dulgence  of  the  emperor,  and  as  a 

I                                   amissorum  adoptare  possunt.  comfort  for  the  loss  of  their  own 

'  children,  they  are  allowed  to  adopt. 

\  Gai.  i.  104 ;  C.  viii.  48.  6. 

Women  could  not  adopt,  because  the  meaning  of  adoption 
was  that  the  person  adopted  passed  into  the  patria  potestas 
of  the  person  adopting.     The  adoption  mentioned  in  the  text 
(which  was  permitted  by  a  constitution  of  Diocletian   and 
'  sfjiuJCi!^  *  Maximian,  C.  viii.  48.  5)  only  placed  the  adopted  children  in 

!  J  the  same  relation  to  the  woman  as  her  own  children  would 

j  have   held.     She   gained  nothing   like  patria  potestas  over 

themT" 

\  11.  niud  proprium  est  adoplionis  11.  Adoption  by  the  rescript  of  the 

j  illius  que  per  sacrum  oraculum  fit,  emperor  has  this  peculiarity.     If  a 

quod  is  qui  liberos  in  potestate  habet,  person,  having   children    under  his 

j^  si  se  adrogandum  dederit,  non  solum  power,  should  give  himself  in  arro- 

ipse  potestati  adrogatoris  subjicitur,  gation,  not  only  does  he  submit  hira> 

'  sed  etiam  liberi  ejus  in  ejusdem  fiunt  self  to  the  power  of  the  arrogator, 

I  potestate,    tamquam    nepotes.      Sic  but  his  children  are  also  in  Che  ar- 

\  enim    et  divus   Augustus  non   ante  rogator's    power,    being    considered 

1/  fli  rt^#/A^^    Tiberlum  adoptavit,  quam  is  Germa-  his  grandcliildren.'^  It  was  for  this 

t  ^  7  nicum  adoptavit,  ut  proUnus  adop-  reason  that  Augustus  did  not  adopt 

it  fiAno^ud^       tione  facta  inoipiat  Germanicus  Au-  Tiberius  imtil  Tiberius  had  adopted 

/     ^  gusti  nepos  esse.  Germanicus ;    so    that   directly    the 

fc.  gifi-^l/Q'p^i^  t  adoption  was  made,  Germanicus  be- 

/  ;  came  the  grandson  of  Augustus. 

Gai.  i.  107. 

f  ^tuuR^  This  is  said  to  be  an  incident  of  arrogation  only,  because 

■    ^uiuH'^^         when  a  person  not  sui  juris  was  adopted,  his  children  were  not  in 
0tn^  j^.^  pQ^gy^  ^^  gQ  j^Q  could  not  transfer  them  to  the  power,  of 

his  adoptive  father ;  into  which  they  only  came  after  tne  death 
ot  the  person  in  whose  power  their  own  natural  father  was. 

All  the  property  of  the  person  arrogated  became  the  property 
of  the  arrogator.  (See  Bk.  iii.  Tit.  10.)  The  adoptive  son,  as  he 
was  previously  in  the  power  of  his  natural  father,  had  no  pro- 
perty to  pass. 


V-CC^rtU^  l^yWt^0W 
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13.  Apnd  Calonan  bene  icHptam 
refert  uitiqniUs,  servMi,  ai  &  domino 
adoptati  unt,  bz  boo  ipso  poses  libe- 
mri.    Unde  M  dob  eruditi  ii 


.«,.     «*!^ 


qaem  dominni  lolu  interrsnientibna 
flliom  laum  nominftferit, .  libenun 
Bne  eonBtitnimiu,  licet  boo  >d  jna 
filii  Mcipiendttm  noo  eoffldat 


In  ■ecorduica   witb   wbich   opinion, 

we  bave  derided  bjr  one  of  our  con-    f^ttg,  , 

BtiCutiona,  that  a  stave  to  whom  bii 

master  b;  a  Bolemn  deed  gives  the 

title  of  son  ia  thevb;  made  free,  al- 

thongh  be  does  not  acquire  therebj 

the  rights  of  a  Bon. 

C.  vii.  8.  10. 
It  is  doubtful  whether  slaves  oould  be  adopted,  ao  as  to 
become  membera  of  the  fEmily  of  the  person  adopting  tbem. 
Aulus  Gellius  {Noel.  Attic,  v.  9)  says  that  the  majority  of  the 
ancient  jurists,  including  Sabinus,  held  they  could.  Theo- 
philus  says  Cato  was  of  the  contrary  opinion.  They  certainly 
became  &eedmen,  and  never  ingenui  by  adoption ;  even  a 
freedmon  never  become  ingenuas  by  adoption  (D.  i.  7.  26), 
and  he  could  only  be  adopted  by  his  patron  (D.  i.  7.  IS),  and 
on  a  good  ground,  such  as  the  patron  having  no  children. 
(C.  viii.  480 


Tit.  XII.     QUIBUS  MODIS  JUS  POTESTATIS 
SOLVITUE. 


Videamus  nunc  qajbns  modia  ii 
qui  alleno  jmi  sunt  subject],  eo  jure 
Uberantor.  Et  qiudem  seiri  qnem- 
•diaodum  potestat«  liberantur,  ex  iis 
intelligere  poasumos  quK  de  servis 
monnmitlendis  superius  eiposuimus. 
Hi   vero   qui   in    potestate    parentia 


hoc  disl 


n  recipit.  Kam  mor- 
tuo  pstre,  aane  omnimodo  filii  SliMve 
ani  Juris  effiuiuDtiu:;  mortuo  vera  aro, 
noo  omnimodo  nepotea  nepteeque  sui 
jnria  flunt,  aed  ita  si  post  mortem  avi 
in  poteatatem  patiii  Bui  recaanri  non 
aunU  Ilaque,  si  moiiente  avo  pater 
eomm  vivit  et  in  potesCatem  pKtris 
Bui  est,  tunc  post  obitum  avi  in 
poteatote  patns  ani  flunt.  Si  vero  is 
quo  tempore  avna  moritur,  ant  etiam 
mortuoa  Mt  aut  exiit  de   potestate 


Let  us  now  inquire  into  the  dif- 
ferent ways  in  whicb  persona  in  tbs 
power  of  others  are  ftced  tmm  it. 
How  slaves  are  &«ed  from  the  power 
at  tlieir  masters  may  be  learnt  from 
what  we  have  already  asid  with  re- 
gard to  manumission.  Those  irho 
are  in  the  power  of  »  parent  beeoma 
in  dependent  at  nis  death;  a  mle.  how. 
ever,  wbich  admits  of  a  dislinotioa. 
For  when  •  father  dies,  bis  sons  and 
daughters  become  undoubtedly  in- 
dependent; but,  when  a  grandfather 
dies,  his  grandchildren  do  notneces- 
aatily  become  independent,  but  onlj 
if  ou  the  grandfather's  death  they  do 
not  fall  under  the  power  of  Uiejr 
father.  Therefore,  if  their  fklher  ia 
alive  at  the  death  of  their  grand- 
lather,  and  waa  in  hia  power,  then,  on 


\ 
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^amBL  \  hdf^  '     P<^^^>  ^^^^  ^  ^^^^  ^^   potestatem      the  grandfather's  death,  they  hecome 

^'^^  J  I  ejus  cadere  non  possimt,  sui  juris      subject  to  the  power  of  their  father. 

k  r  k-r'  fiunt  But,  if  at  the  time  of  the  grand- 

tM^Wp  f^V^'  father's  death  their  father  is  either 

dead,  or  has  ah%ady  passed  out  of 
the  grandfather's  power  by  emanci- 
pation, as  they  do  not  fall  under  the 
power  of  their  father,  they  become 
independent. 

Gai.  i.  124.120,127. 

The  modes  in  which  the  patria  potestas  was  ended  were — 
(I)  the  death  of  the  parent;  (2)  the  parent  or  son  suffering 
loss  of  free(iom  or  of  citizenship ;  (3)  the  son  attaining  certain 
dignities;  (4)  emancipation. ^All  these  modes^axe  treated  of  in 
{EisT:'ide. 

I.  Cum  autem  is  qui  ob  aliquod  1.  If   a  man,  convicted  of  some 

maleficium   in   insulam    deportatur,  crime,    is    deported    to    an    island, 

dvitatem  amittit,  sequitur  ut,  qui  eo  he  loses  the  rights  of  a  Roman  citi- 

modo  ex  numero  civium  Boroanorum  zen  ;   whence    it   follows,    that   tlie 

toUitur,  perinde  ao  eo  mortuo  desi-  children  of  a  person  thus  banished 

nant  hberi  in  potestate  ejus  esse,  cease  to  be  under  his  power,  exactly 

Pari  ratione,  et  si  is  qui  in  potestate  as  if  he  were  dead.    Equally,  if  a  son 

parentis  sit,  in  insulam  deportatus  is  deported,  does  he  cease  to  be  under 

fuerit,   desinit  in  potestate  parentis  the  power  of  his  father.    But,  if  by 

esse.   Sed  si  ex  indulgentia  principali  the  favour  of  the  emperor  any  one 

restituti  fuerint,  per  omnia  pristinum  is  restored  to  all  he  had  before,  he 

statum  rccipiunt.  regains  his  former  position.  ^ 


r 

I 

I 

f=  Gai.  i.  128.  -     - 

K  The  patria  potestas  belonging  exclusively  to  citizens,  and 

iKT^i  4  uH44rfKiJ)    being  necessarily   exercised  over  citizens,   when  a  parent  or 
"  •    '      J     son  lost  the  rights  of  citizenship,  or,  as  it  was  termed,  under- 
^^  fL     went  B,  media  capitis  deminutio  (see  Tit.  16.  2) ;  tlie  patria 
potestas  was  necessaniv  at''"aTf  end.  (Ulp.  Refjf.  x.  3.)      The 
iJ  Lijlrl}fC^  punishment  of  deportatio  in  insulam  consisted  in  the  con- 

\  r*     ♦^  —  demned  being  confined  within  certain  local  bounds,  whether 

'Ji         really  those  of  an  island,  or  of  some  prescribed  space  of  the 
uma  C4An\,         mainland,  and   being  considered  as   civilly  dead  {deportatus 
ilJJ^  m  f^  y^      P^^  iw(?r/tto  hahetur  (D.  xxxvii.  4.  10.  8),  and  looked  on  as 

peregrinus,  not  as  a  civis.    (Ulp.  Reg.  x.  3.)  If  the  condemned 

||(|n4<^Cr>%  was  recalled,  and  by  the  pardon  of  the  emperor  all  the  effects 

^  of  his  punishment  were  done  away,  he  was  seiid  to  be  restitutus 

in  integrum :  he  then  resumed  all  his  civil  rights,  and  was 
placed  as  exactly  as  possible  in  the  position  which  he  would 
have  held,  had  he  never  been  deportatus,  (Cod.  ix.  51.  1.) 
Many  texts,  instead,  in  this  section,  of  reading  restituti 
fuerint  per  omnia  ....  recipiunt,   read   restituti  fuerint 


^ 
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per  omnia,  making  restitutio  per  omnia  equivalent  to  resti- 
tutio in  integrum.  The  reading  adopted  in  the  text  supposes 
that  a  restitutio  in  integrum  is  spoken  of  in  the  word  resti- 
tuti. 


2.  Belegati  antem  patres  in  in- 
sulam,  in  potestate  sua  liberos  reti- 
nent  £t  ex  contrario  liberi  relegati 
in  potestate  parentium  remanent 


2.  A  father  who  is  merely  ^'^'yhg^ 
by  relegation,  still  retains  his  chil- 
dren  in  his  power ;  and  a  child  who 
is  relegated  still  remains  in  the  power 
of  his  father. 


D.  xlviii.  22.  4. 


HiUuM^  -« 


The  relsqatUB  was  merely  forbidden  to  leave  a  certain  spot.  ,  i 

and  his  civil  status  was  in  no  way  altered,    (^ee  Ovid,  Trist,  a#*  /«mj^»*«^wmp-^ 


V.  11.) 

3.  Pccnse  sernis  effectos  filios  in 
potestate  habere  desinit  Send  antem 
poenee  efficiontor,  qui  in  metallum 
damnantur,  et  qui  bestiis  subjidun- 
tur. 


3.  When  a  man  becomes  a  **  slave  P^^^^    r  ^^^ 
of  punishment"  he  ceases  to  have  his   ^<^ 
sons  m  nis  p^wer.    Persons  become 
"  slaves  of  punishment"  who  are  con- 
demned  to  the  mines,  or  exposed  to 
wild  beasts. 


D.  xlviii.  19. 17.  19. 


A  slave  had  no  legal  power  over  his  children ;  in  whatever   ^  ^ 

way,  therefore,  a  father  became  a  slave,  he  lost  his  power  over  ^CA^^^^44ff^^ 


his  children.     When  a  person  was  sentenced  to  work  m  the  .    .    . 

mines,  or  to  contend  with  wild  beasts  in  the  arena,  punishments  C^ifhf^  fi^^*^^ 
only  inflicted  for  very  great  crimes,  he  became,  by  the  mere   fyrh^foj 
operation  of  his  sentence,  a  slave.    But  as  there  was  no  master  / 
whose  slave  he  could  be  considered,  it  was  said  that  he  became 
the  slave  of  the  punishment  [servus  paenai). 


4.  Filiusfamilias,  si  militaverit  vel 
si  senator  vel  consul  fnerit  factus, 
manet  in  potestate  patris;  militia 
enim  vel  consularis  dignitas  potestate 
patris  filium  non  liberat.  Sed  ex  con- 
Btitutione  nostra,  surama  patriciatus 
dignitas,  illioo  imperialibus  codicillis 
pnestitis,  filium  a  patria  potestate 
liberat.  Quis  enim  patiatur,  patrem 
quidem  posse  per  emancipationis 
modum  sua  potestatis  nexibus  filium 
relaxare,  imperatoriam  autem  celsi- 
tndinem  non  valere  eum  quem  sibi 
patrem  elegit,  ab  aliena  eximere  po- 
testate? 


4.  A  son,  though  he  becomes  a 
soldier,  a  senator,  or  a  consul.  stiU 
remyns  in  the  power  of  his  father, 
from  which  neither  military  service 
nor  consular  dignity  can  firee  him. 
But  by  our  constitution  the  supreme 
digpiity  of  the  patriciate  Jrees  the  son 
from  the  power  of  his  father  imme- 
diately on  the  grant  of  the  imperial 
patent  It  is  obviously  absurd  that 
a  parent  could  emancipate  his  son 
from  the  tie  of  his  power,  and  that 
the  majesty  of  the  emperor  should 
not  be  able  to  release  from  the  power 
of  another,  one  whom  he  had  chosen 
to  be  a  father  of  the  state. 

K  2 
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1>.  i.  7.  a;  C.  xii.  3.  ft. 

Under  the  old  Roman  law  no  rliilt^  waa  rplftASPfl  frn^  TtU 
father  s  power^  by  havinp[  any  iTignity  or  nffire.  except  that  of  a 
jlameN  dialis,  OT  a  vestal  virgin.  Persons  holding  either  of 
tliese  offices  without  undergoing  any  cajtitis  demiNutio^  or  ceas- 
ing to  be  members  of  tlieir  father's  family,  became  sui  juris, 
Justinian  conferred  the  privilege  on  those  enjoying  the  dignity 
of  the  patriciate,  and  at  a  later  period  of  his  legislation  enlarged 
the  number  of  dignities  to  which  this  incident  was  attached ; 
and  the  child  was  freed  from  the  power  of  his  father  by  being 
made  a  bishop,  a  consul,  quflestor  of  the  palace,  prstorian  prse- 
fect.  or  master  of  infantry  or  cavalry;  and,  in  general,  all  those 
whose  dignity  exempted  them  fromthe"  burdens  of  the  curia 
were  i'reea  Ironi  the  power  of  their  latlier.  (l^ov.  31;  C.  x .  3 1 .  66.1 
When  under  Justinian's  legislation  a  child  was  released  by  at- 
taining a  dignity,  he  still,  as  in  the  older  law,  remained  a  mem- 
ber of  his  father's  family,  and  enjoyed  all  his  rights  of  succes- 
sion and  agnation.  (Nov.  81.  2.) 

(nmstantine  changed  the  meaning  of  patricius,  by  making 
it  a  title  of  the  liighest  honour  conferred  on  persons  who  en- 
joyed the  chief  place  in  the  emperors  esteem.  The  power  of 
making  patricii  was,  in  general,  used  verj'  sparingly  by  the 
emperors,  and  hence  the  title  became  an  object  of  ambition 
even  to  foreign  princes. 


• 


5.  Si  nb  liostibiis  captns  fucrit 
parens,  qunmvis  hostium  fiat,  tamon 
pendet  jus  liberorum  propter  jus 
pistlimiiiii;  quia  hi  qui  ab  hostibus 
ciipti  Bunt,  si  reversi  fnerint^,  omnia 
prislina  Jura  reoipiunt  Idcirco  re- 
versus  etiam  liboros  habebit  in  po- 
tt'Rtate  ;  quia  postliminium  fingit  cum 
qui  captus  est,  semper  in  civitate 
fuisse.  Si  ver6  ibi  decesserit,  exinde 
ox  quo  captus  est  pater,  filius  sui 
juris  fuisse  videtur.  Ipse  quoque 
filius  neposve  si  ab  hostibus  captus 
fuurit,  similiter  dicimus  propter  jus 
postliminii,  jus  quoque  potestatis  pa- 
rentis in  suspenso  esse.  Dictum  est 
autem  postliminium  a  limine  et  post. 
Unde  cum  qui  ab  hostibus  captus  in 
fines  nostros  postea  pcrvenit,  postli- 
minio  reversum  recte  dicimus;  nam 
limina  sicut  in  domibus  finem  qnem- 
dam  faciunt,  sic  et  imperii  finem 
limen  esse  veteres  voluerunt.  Hinc 
et  limes  dictus  est,  quasi  finis  quidam 
et  terminus ;  ab  eo  postliminium  dic- 
tum, quia  eodem  limine  revertebatur, 


5.  If  a  parent  is  taken  prisoner, 
although  be  becomes  tbe  slave  of  tlie 
enemy,  yet  his  paternal  power  is  only 
suspended,  owinti^to  the  I'm  potili- 
miniit  for  captives,  wnen  tney  reinrh. 
are  restored  to  all  their  former  rights. 
Thus,  on  his  return,  the  father  will 
have  his  children  in  his  power:  for 
the  postliminium  supposes  that  the 
captivTliaa  never  been  at>8ent  If, 
however,  a  prisoner  dies  in  ckptivity, 
the  son  is  considered  to  have  been 
independent  from  the  time  when  his 
father  was  taken  prisoner.  So,  too, 
if  a  son,  or  g^'andson,  is  taken  pri- 
soner, the  power  of  the  parent,  by 
means  of  the  jum  pottlimiHii^  is  only 
in  suspense.  The  term  poailimimum 
is  derived  from  vott  and  limen,  \ke 
therefore  say  of  a  person  taken  by 
the  enemy,  and  then  returning  into 
our  territory,  that  he  is  come  back 
by  postliminium.  For,  just  as  the 
tlireshold  Jorms  the  bonndarv  ^  a 
house,  so  the  ancients  have  tenned 
the    bonndary    of     the    empire    a 


LIB.  I.    TJT.  XII. 


133 


quo  amissus  fnerat  Sed  et  qui  cap-  threshold.  Whence  limetf  also,  is  de- 
tus  Tictis  hostibus  recuperatur,  postli  rived,  and  is  used  to  signify  a  bound- 
minio  rediisse  existimatur.  ary  and  limit.     Thence  comes  the 

word  postliminiumf  because  the  pri- 
soner returned  to  the  same  limits 
whence  he  had  been  lost.  ,  The  pri- 
soner, also,  who  is  retaken  on  the  de- 
feat of  the  enemy,  is  considered  to 
return  by  postliminium.  « ' 

Gai.  i.  129  ;  D.  xlix.  15.  29.  3  ;  D.  xlix.  15.  26.  ' 

By  the  rus  postliminii^  property  taken  in  war,  and  retaken 
from  the  enemy,  was  restored  to  the  original  owners  (see  Bk.  ii. 
Tit.  1.  17);  and  captives,  on  their  return  to  their  own  coun- 
try, were  re-established  m  all  their  former  rights.     When  the  m   .j    m^ 
captive  returned,  all  the  time  of  his  captivity  was,  in  the  eye .  lyCS^M^ 
of  the  law,  blotted  out,  and  he  was  exactly  in  the  position  he  ^ 

would  have  held  if  he  had  not  been  taken  captive.  (D.  xlix.  k^Jfy^^^t^ 
15.  21.  6.)     The  manner  of  his  return  was  quite  immaterial.  ^/ 
Nihil  interest  quomodo  captivus  reveraus  est.  (D.  xlix.  15.  26.)    wl»   >-t-^ 
When  the  father  returned,  he  resumed  all  his  rights  over  his  jf^t^i^'^ 
property,  and  his  pat  Ha  potestas  over  his  children;  when  a  *'  ' 
child  returned,  he  regained  his  rights  of  succession  and  agna- 
tion, and  at  the  same  time  he  fell  again  under  the  patria  po- 


with   regard  to   testaments  (see  Bk.  ii.  Titri2.  5) ;  and  also  _. 

as  making  children  sui  juris,  and  giving  them  all  property  >tt^^  ^*^ 
acquired  by  them,  from  the  time  of  the  parent's  captivity.  f^^^/fuf^^^jTl 
Gains  says  that  in  his  time  this  point  in  favour  of  the  children  H 

was  not  established  (Gai.  i.  129) ;  but,  at  any  rate,  it  was  so  c^pU^vtZ 
when  Ulpian  wrote.     (D.  xlix.  15.  18.)  '       v7 


6.  Preterea  emancipatione  quoque 
desinuntliberi  in  potestate  parentium 
esse.  Sed  emancipatio  antea  quidem 
Tel  per  antiqnam  legis  obserrationem 
procedebat,  que  per  imaginarias  ven- 
ditiones  et  intercedentes  manumis- 
nones  celebrabatur,  Tel  ex  imperiali 
rescripto.  Nostra  autem  proTidentia 
et  hoc  in  melius  per  constitutionem 
reformaTit,  nt  fictione  pristina  ex- 
plosa,  recta  Tia  ad  competentes  judices 
Tel  magistratus  parentes  intrent,  et 
sic  filios  suos  Tel  ftlias,  Tel  nepotes, 
Tel  neptes  ac  deinoeps  sua  manu  dc- 
mitterent  Et  tunc  ex  edioto  pnetoris 
in  hi^us  fllii  Tel  fllin  Tel  nepotis  Tel 
neptifl  bonis,  qui  Tel  que  a  parente 


6.  Children,  also,  cease  to  be  under 
the  power  of  their  parents  by  eman- 
cjp^tion^  Formerly  emancipation  was 
elected,  either  by  adopting  the  pro- 
cess of  the  ancient  law,  consisting  of 
imaginary  sales,  each  followed  by  a 
manumission,  or  by  imperial  rescript ; 
but  we,  in  our  wisdom,  baye  intro- 
duced  a  reform  on  this  point  by  one 
of  our  constitutions.  The  old  fic- 
titious process  is  now  done  away 
with,  and  parents  may  now  appear 
directly  before  a  proper  iudge  ^r  ma-' 
gistarate.  and  free  from  their  power 
their  children,  or  grandchildren,  or 
other  descendants.  And  then,  aoodrd- 
ing  to  the  pratoritn  edict,  the  parent 
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manumiftsiis  vel  manumissa  fuorit,  has  tlie  same  rights  over  the  goods 
eadem  jura  pnrstantur  parenti,  qiiie  of  those  whom  he  emancipates,  as 
tribiiuntur  patrono  in  bonis  libt'iti;  the  patron  has  over  the  goods  of 
et  prnrterea,  si  impiibes  sit  filius  vel  his  frcedman.  And  further,  if  the 
filia  vel  ceteri,  ipse  i)arens  ex  manu-  child  or  children  emancipated  are 
missione  tutelam  ejus  nanciscitur.  within  the  age  of  puberty,  the  parent, 

by  the  emancipation,  becomes  their 

tutor. 

Gai.  i.  132.  104 ;  D.  xxxvii.  1,».  1  ;  D.  xx\i.  4.  3.  10;  C.  viii.  49.  5,  6. 

Analogy  leads  us  to  tliink  that  there  must  in  early  times 
have  been  some  mode  of  freeing  a  child  from  the  power  of  the 
parent  other  than  that  of  a  fictitious  sale.  It  is  hardly  pos- 
sible to  suppose,  that  the  curies  would  not  exert  a  power  of 
directly  permitting  and  sanctioning  such  a  process.  But,  at 
any  rate,  we  have  no  trace  of  any  other  form  of  giving  freedom 
than  that  of  emancipation.  In  the  law  of  the  Twelve  Tables 
wo  find  it  laid  down,  **  *S'<  pater  JUium  ter  venumduit  (sells) 
liber  esto"     The  father   might  sell  liis  son,  and  he  would 

ii  )Uul|L     ^^^^^  ^^  ^^  ^^^^  mancipium  of  the  purchaser ;  but  when  the 
^^-^      purchaser  freed   him,    the   son   would    fall   again   under   his 

W 

»  tioning  an  old  custom,  declared  that  fidler  a  third  sale  the 

fUj  Wu/vt'  father's  power  was  extinguished  for  ever.  This  may  perhaps 
have  been  originally  intended  as  a  kind  of  check  on  the  father 
abusing  his  power  of  selling  his  son ;  and  have  been  after- 
ward used  as  a  means  of  giving  freedom  by  a  fictitious  sale ; 
or  it  may  have  been  expressly  enacted  in  the  Twelve  Tables  to 
extinguish  all  doubts  whether  the  custom  of  freeing  from  a 
father's  power  by  three  sales  was  vaUd.  In  the  form  the 
fictitious  sale  took  in  the  times  of  historical  certainty,  die 
father  three  times  sold  his  son  to  a  fictitious  purchaser,  who, 
between  the  first  an^  the  second  sale,  and  also  between  the 
second  and  the  third,  manumitted  the  son,  *.  e,  discharged  him 
from  his  power  as  a  master  wliicn  ho  naa  acquired  by  tfie  sale. 
After  the  third  sale,  the  son  was  in  the  mancipium  of  the 
fictitious  purchaser,  and  if  this  purchaser  had  manumitted  him, 
he  would  have  been  the  son's  patron.  But  as  the  father  gene- 
rally wished  to  bo  the  patron  of  liis  son,  the  relation  giving 
him,  among  other  things,  the  right  of  succeeding  to  the  son  if 
intestate  and  childless,  the  purchaser,  instead  of  manumitting 
him,  resold  (remancipavit)  him  to  the  father,  who  then  him- 
self manumitted  him,  and  became  his  patron.  In  cases  where 
the  fictitious  purchaser  manumitted  the  third  time,  he  was 
considered  as  a  trustee  for  the  father  of  all  the  rights  of 
patronage.     Originally,  an  express  contract  was  made,  con- 


.      i  father's  power.     This  might  happen  over  and  over  again,  but 

riA*  Oi>*      t|i(»  Twelve  Tables,  whether  making  a  new  enactment,  or  sane- 
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tracta  Jiducia,  to  bind  the  purcliascr  to  remancipatr  or  to 
manumit,  reserving  the  rights  ol"  patronage  to  tlio  father,  as  the 
case  might  be ;  but  in  hitter  times  the  purchaser  was  considered 
bound  by  an  implied  contract,  and  tlie  praetorian  edict,  as  we 
learn  from  the  text,  secured  to  the  father  in  all  cases  the  rights 
of  patronage. 

As  the  law  of  the  Twelve  Tables  spoke  only  of  a  son,  it  /  Pa^   ^ 
was  considered  sufficient,  by  a  strict  interpretation  of  the  term   /    O-^J^ 
"  son,"  that  o^e  sale  insttmd  of  three  was  sufficient  in  the  case  /  *  *^V     - 
of  a  daughter  or  grandchild.     (Cr.  i.  132.) 

Anastasius  introduced  a  hew  mode  of  freeing  the  child  from 
the  power  of  die  father.  The  emperor  issued,  in  cases  where 
he  thought  it  proper,  a  rescript  authorizing  the  emancipation  ; 
and  this  rescript  being  registered  by  a  magistrate,  the  process 
was  complete.     (C.  viii.  49.  5.)  % 

Justinian,  in  giving  the  greatest  possible  facility  to  emanci- 
pation, preserved  all  the  effects  which  the  process  liad  had 
under  the  old  system  of  fictitious  sales.  Both  under  his 
system  and  that  of  Anastasius,  a  chikl  could  be  emancipated 
in  his  absence,  which  was  not  possible  in  the  times  when  the 
old  forms  of  manumission  were  strictly  observed. 


7.  Admonendi  autem  sunmct,  li- 
berum  arbitrium  ensc  ei  qui  liliuin  et 
ex  eo  nopotem  vel  neptem  in  poles - 
tate  habebit,  filium  quidem  potentate 
dimillera,  ncpotom  vero  vel  neptem 
retinere;  et  ex  diverso  filium  quidem 
in  potestate  retinere,  n^'potem  vero 
vel  neptem  manumittere,  vel  omnes 
sui  juris  efficerc.  Eailem  ct  de  pro- 
nepote  et  pronepte  dicta  esse  intelli- 
gantur. 

8.  Sed  et  si  pater  filiimi  qncm  in 
potestate  habct,  avo  vel  proavo  natu 
rail,  secundum  nostras  constitutiones 
super  his  babitas,  in  adoptionem 
dederit:  id  est,  si  hoc  ipsum  actis  in- 
ten'cnientibus  apud  couipetentem  Ju- 
dicem  manifestaverit,  prtesento  eo 
qui  adoptatur  et  non  contradioente, 
nee  non  eo  pnescnte  qui  adoptat^  sol. 
▼itur  jus  potostotis  patris  naturulis; 
transit  autem  in  higusmodi  parentem 
adoptivum,  in  ci\jus  persona  et  adup- 
tionem  esse  plcnissimam  an  tea  dixi- 
mus. 


7.  It  is  al!=iO  to  be  observed,  that  a 
l).ircnt  liavin^  in  bis  power  a  son, 
and  by  tbat  son  a  ^grandson  or  graniT- 
daiighter,  may  emancipate  his  son, 
and  retain  in  his  power  bis  grandson 
or  f^andJaughter ;  or,  conversely,  lie 
may  emancipate  his  grandson  or 
granddaughter,  and  retain  his  son  in 
bis  power;  or,  he  may  make  them  all 
independent.  And  it  is  the  same  in 
the  case  of  a  great-grandson,  or  a 
great  -granddaughter. 

8.  Jf  a  father  bas  a  son  in  bis 
power,  and  gives  liim  in  adoption  to 
the  son's  natural  grandfather  or  great- 
grandfather, in  conformity  with  our 
constitutions  enacted  on  this  subject, 
that  is,  if  ho  declares  his  intention  in 
a  formal  act  before  a  competent  judge, 
in  the  presence  and  without  the  dis- 
sent of  the  person  adopted,  and  also 
in  the  presence  of  the  person  wlio 
adopts,  then  the  right  of  paternal 
power  is  extinguished  as  to  the  natu- 
ral father,  and  passes  from  him  to 
the  adoptive  father;  with  regard  to 
whom,  as  we  have  before  observed, 
adoption  preserves  all  its  effects. 


§ 
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C.  viii.  47.  11. 


'  The  adoptive  father  could  not  acquire  sny  patria  potestashj 

t^^*^  Jh      fictitious  sales  ;  be  eould  only  extinguish  that  of  the  natural 

Tn  order  to  gain  it  himself,  he  had  recourse  to  another 


-r »■ 


^**^       fictitious  process,  called  injure  cessio.     He  claimed  the  child 
r-   (^^  as  his  before  a  magistrate,  and  the  natural  father  not  with- 

J-     standing  the  claim,  the  child  was  given  into  the  patria  potentas 

\  ^ly^M^  of  the  adoptive  father.     For  the  change  made  by  Justinian  in 
-.   the  law  of  adoption,  see  Tit.  11.  1. 

9.  Illud  autem  scire  opoitet,  quod  9.  It  must  be  obseired,  thmt,  if 

si  nurus  tua  ex  filio  tuo  conceperit,  your  daughter-in-law  becomes  preg- 

et  filium  postea  emancipaveris  vel  in  nant,  and  if  during  hor  pygf^nMacy 

adoptionem  dederis  prn^gnante  nuru  you  emancipate  your  son,  or  give  htm 

tua,  nihilominus  quod  ex  ea  nascitur,  in  adoption,  the  cfild  will  be  bom  in 


in  potestate  tua  nascitur;  quod  si  your  power ;  but  if  the  child  is  con- 
post  emancipatioDem  vel  adoptionem  ceived  subsequently  to  the  emanci- 
conceptas  fuerit,  patris  sui  emanci-  pation  or  adoption,  he  is  bom  in  the 
pati  vel  avi  adoptivi  potestati  subji-  power  of  his  emancipated  father,  or 
dtur;  et  quod  neque  naturales  liberi  his  adoptive  grandfather.  Children, 
neque  adoptivi  ullo  pene  mode  pos-  natural  or  adoptive,  have  almost  no 
sunt  cogere  parentes  de  potestate  sua  means  of  compelling  their  parents  to 
eos  dimittere.  free  them  from  their  power. 

Gai.  i.  135.  137 ;  D.  i.  7.  31.  33. 

The  rights  of  a  child  were  always  determined  by  reference 
to  the  moment  of  conception,  not  of  birth,  when  he  was  bom 
in  jusio  matrimonto,  Decause  he  then  followed  the  condition 
of  his  father.  But  when  he  followed  the  condition  of  his 
mother,  as  be  did  when  he  was  bom  out  of  justum  matrimo- 
niitm,  reference  was  had  to  the  time  of  his  birth  (G.  i.  89), 
or,  in  the  later  law,  to  the  time  of  his  conception,  of  his  birth^ 
or  to  any  intermediate  time,  as  might  be  most  favourable  to 
him.     (See  Tit.  4.  pr.) 

The  exceptional  cases  alluded  to  in  the  words  neque  ullo 
pene  modo  only  occurred  where  the  father  attempted  to  make 
a  base  use  of  his  power  over  his  children^  or  abandoned  them 
(C.  xi.  40.  6  ;  C.  viii.  52.  2) ;  or  when  a  person,  adopted  under 
the  age  of  puberty,  on  attaining  that  age  compelled  his  adoptive 
father  to  emancipate  him.     (D.  i.  7.  33.) 


Tit.  XIII.     DE  TUTELIS. 

Transeamus  nunc  ad  aliam  di\i-  Let  us  now  proceed  to  another  diTi- 

sionem  personanmi ;  nam  ex  his  per-  sion  of  persons.    Of  those  who  are 

sonis  quffi  in  potestate    non    sunt,,  not  in  the  power  of  a  parent,  some 

qufedam  vel  in  tutela  sunt  vel  in  are  under  a  tutor,  some  under  a  cnra» 

curatione,  qufedam  neutro  jure  tenen-  tor,  some  under   neither.     Let  na 
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tar.    Videamns  ergo  de  his  qui  in  treat,  then,  of  those  persons  who  are 

tatela  vel  curatione  sunt :  ita  enim  under  a  tutor  or   curator;    for  we 

intelligemus    ceteras    personas  quie  shall  thus    ascertain  who  are  they 

neutro  jure  tenentur.   Ac  prius  dispi-  who  are  not  subject  to  either.    And 

ciamus  de  his  qu«  in  tutela  sunt  first  of  persons  under  a  tutor. 

Gai.  i.  142,  143. 

This  is  rather  a  subdivision  of  persons  sui  juris  than  an- 
other division  of  persons  generally.     There  were  some  persons 
who  were  exempt  from  the  patria  potestaSy  and  yet  required 
constant  protection   and   assistance.     When  this  arose  from 
youth^  ojr,  in  the  old  law  of  Rome,  from  the  incapacity  supposed  ^  .^ 
always  to  attach  to  females  {propter  animi  levitatem,  Gai.  i.  «-  ^*^  ^  ^ 
144),  the  protector  was  called  a  tutor:  when  it  arose  from 
mental  incapacity.  He  was  calle(i  a  curator.     The  two  offices  ^ 
greatly  resembled  each  other ;  but  there  was  one  leading  dis-  tUi/itii  -j  t 
tinction  between  them.     The  tutor  was  said  to  be  given  to  the    ■■■^  *' 
person ;  he  not  only  administered  the  property  ot  the  pupil,  but   .    .    ^    . 
he  also  supplied  what  was  wanting  to  complete  the  pupils  legal  r^j^^   " 
character.     The  curator  was  said  to  be  given  to  the  property :    . 
his  duty  was  exclusively  to  see  that  the  person  under  his  care  PTi^  yuJ*' 
did  not  waste  his  goods.  (See  Introd.  sec.  47.) 

1.  Est  autem  tutela  (ut  Servius  de-  1.  Tutelage,  as  Servius  has  defined  HiU*^  ^ 
finiTit)  yis  ac  potestas  in  capite  lihero,      it,  is  an  authority  and  power  over  a 

ad  tuendum  eum  qui  propter  setatem  free  person,  given  and  permitted  by 
■6  defendere  nequit,  jure  civili  data  the  civil  law,  in  order  to  protect  one 
9C  permissa.  whose  tender  years  prevent  him  de- 

fending himself. 

D.  xxvi.  1.  1. 

By  a  free  person  is  meant  here  one  sui  Juris,     The  power  of  luiGrrU^ 

a  tutor  {vis  ac  potestas  being  merely  a  redundant  expression)  ^^^  ^^ 

was  either  given  {data)  by  the  civil  law,  when  it  devolved  on  JT^^ 

the  next  of  kin,  or  allowed  {permissa)  by  that  law,  when  it  was  ^'*^**'  y  ' 
conferred  by  testament.                    ' 

2.  Tutores  autem  sunt,  qui  earn  2.  Tutors  are  those  who  have  this 
vim  ac  potestatem  habent,  exqne  ipsa  authority  and  power,  and  they  take 
re  nomen  oepemnt  Itaque  appel-  their  name  from  the  nature  of  their 
lantnr  tutores,  quasi  tnitores  atque  office ;  for  they  are  called  tutors,  as 
defensores,  sicut  fleditui  dicuntur  qui  being  protectors  {iuUora)  and  de- 
edes  tnentur.  fenders ;  just  as  those  who  have  the 

care  of  the  sacred  edifices,  are  called 

3.  Permissnm  est  itaque  parent!-  3.  Parents  may  give  tntprs  bv  tea- 
bus,  liberis  impuberibus  quos  in  po-  tament  to  such  of  their  children  as 
testate  habent,  testamento  tutores  have  not  attained  the  age  of  puberty, 
dare,  et  hoc  in  filios  filiasque  pro-  and  are  under  their  power.  And  this, 
eedit  omnimodo.  Nepotibus  tamen  without  any  distinction,  in  the  case 
neptibosqne  ita  demom  parentes  pos-  of  all  sons  and  daughters.  But 
sunt  testamento  tutom  dare,  ti  post  grandfathers  can  only  give  toton  to 


138 


LIB.  I.    TIT.  XIII. 


mortem  eomm  in  patris  soi  potesta- 
tern  non  sunt  recasuri.  Itaque  si 
filius  tnus  mortis  Uuo  tempore  in  po- 
testate  toa  sit,  nepotes  ex  eo  non 
poterunt  testamento  tuo  tutorem  ha- 
bere, qoamvis  in  potestate  tua  fue- 
rint:  scilicet,  quia  mortuo  ta  in  po- 
testatem  patris  sui  recasori  sunt. 


their  grandchildren  when  these  will 
not  fall  under  the  power  of  their 
fattier  on  tlieT  deatn  oi  tne  grand- 
iaCEer!  Hence,  if  your  son  is  in 
your  power  at  the  time  of  your  death, 
your  grandchildren  by  that  son  can- 
not have  a  tutor  appointed  them  by 
your  testament,  although  they  were 
in  your  power;  because,  at  your  de- 
cease, they  will  fall  under  the  power 
of  their  father. 


Gai.  i.  144.  140. 

The  law  of  the  Twelve  Tables  said,  *'  Uti  letfaasit  super  ye- 
cunid  tuteldve  hu<b  rei^  ita  jus  eato**  None  but  the  head  of 
tlie  family  could  appoint  a  tutor  by  testament,  and  for  none 
but  children,  or  descendants  in  his  power,  who  were  included 
in  the  term  sua  res.  Further,  he  could  onl|y  ftppmnt.  a  tnfor 
for  those  who,  on  his  death,  becamo^gf/g^yV/m,  and  were  under 
age. 

4.  Posthumous  children,  as  in  many 
other  respects,  so  also  in  this  respect, 
are  considered  as  already  bom  before 
the  death  of  tlieir  fathers  ;  and  tutors 
may  be  given  by  testament  to  posthu- 
mous children,  as  well  as  to  children 
already  bom,  provided  that  the  post- 
humous children,  had  they  been 
bom  in  the  lifetime  of  their  faUier, 
would  have  been  sui  hceredes,  and  in 
their  father's  power. 


4.  Cum  autem  in  compluribus  aliis 
causis  postumi  pro  jam  natis  haben- 
tur,  et  in  hao  causa  placait  non  minus 
postumis  quam  jam  natis  testamento 
tutores  dari  posse:  si  modo  in  ea 
causa  sint  ut,  si  vivis  parentibus  nas- 
cerentur,  sui  et  in  potestate  eorum 
fierent 


Gai.  i.  147. 

It  was  a  maxim  of  Roman  law  that  nothing  could  be  given 
"-If  /     bv  testament  to  an  uncertain  person,  an^  a  posthumous  child 

»  li^rvt  w^  was  looked  on  in  this  light,  so  much  so  that  he  could  noTbe 
heir,  nor  take  a  legacy,  nor  have  a  tutor  appointed  by  will ; 
afterwards  this  was  so  far  modified  that,  as  far  as  regarded  the 
chief  of  his  family,  he  was  looked  on  as  if  bom  in  the  father's 
lifetime  (pro  jam  nato  hahehatur) ;  that  is,  the  ascendant 
might  make  him  heir,  disinherit  him,  give  him  a  legacy,  or 
appoint  a  tutor  for  him. 

It  was  not  until  the  time  of  Justinian  that  the  posthumous 
child  of  a  stranger  was  capable  of  taking  under  a  testament. 
(Bk.  ii.  20.  28.)  The  words  compluribus  in  causis  are  ex- 
tracted from  Gains ;  Justinian  left  no  point  of  difference  be- 
tween the  posthumous  child  and  the  child  born  in  its  father  s 
lifetime. 

By  the  term  sui  haeredes  were  meant  those  persons  who,  on 
the  death  of  Uie  head  of  their  family,  having  no  one  above 
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them  in  the  line  of  ascent,  became  sui  jurig,  and  were  the 
necessary  heirs  of  the  deceased,  if  intestate.  (See  Introd. 
sec.  80.) 

yi      t 

5.  Sed  si  cmancipato  filio  tutor  a  5.  But,  if  a  father  gires  a  tutor  by 

patre  testamento  datus  fnerit,  conflr-      testament  to  his  emancipated  son,  0.j  ^     /•    h 

mandns  est  ex  sententia  prsesidis  om-      the  appointment  must  be  confirmed  -  '^'^^    *^  ^ 

nimodo,  id  est,  sine  inquisitione.  by  the  sentence  of  the  pneset  in  all  '* 

cases,  that  is,  without  inquiry.  |/^  ff^JL  4^ 

D.  xxYi.  3.  1.  I        A» 

uJhf  t;  ^ 

The  emancipated  child  not  being  in  the  power  of  his  father, 
not  being  the  father's  res,  could  not,  strictly  speaking,  be  sub-  ii^^^JHU*  M 
ject  to  the  father's  directions  as  to  his  tutor ;  but  a  magistrate 
had  power  to  carry  out  an  appointment  of  a  tutor  in  a  testa-    /^  iM/CJ^ 
ment  if  there  was  only  this  technical  objection  to  be  sur-  / ' 

mounted.  The  wishes  of  a  father  were  considered  so  sure  an  i  ^  ^  ^ 
indication  to  the  magistrate  of  the  fittest  person  to  be  tutor,  f^*^ 
that  they  were  always  carried  out  without  examining  into  the 
suitability  of  the  appointment  {sine  inquisitione),  unless  some 
change  in  the  position  of  the  tutor  since  the  making  of  the 
testament  made  him  obviously  unfit  for  the  office.  (D.  xxvi. 
111.8.  9.) 

A  father  could  appoint  by  testament  a  tutor  for  liis  natural 
childrenTf  he  left  them  property ;  and  the  mother,  the  patron, 
and  indeed  any  one  who  left  property  to  infants  sui  juris,  might 
appoint  a  tutor  by  testament,  and  the  magistrate  carried  out 
the  appointment,  but  in  these  cases  not  until  he  had  examined 
all  the  circumstances  of  the  case.     (D.  xxvi.  111.  2.  4.) 


Tit.  XIV.  QUI  TESTAMENTO  TUTORES  DARI 

POSSUNT. 


Dari  autem  potest  tutor  non  solum  Not  only  a  father  of  a  family  may 

paterfamilias,  sed   etiam   filiusfami-      be  appointed  tutor,  but  also  a  son  of   *^ 
lias.  a  family.  ^    t. 


hJMUVl^ 


The  office  of  tutor  was  looked  on  as  in  some  respects  a  public 
one,  as  the  tutor  supplied  what  was  wanting  to  the  persona  of 
a  citizen ;  and  ayiliusfamilias  was  always  capable  of  holding 
Miy  public  office.     (D.  i.  6.  9.)        *^ 

Any  one  could  be  made  a  tutor  with  whom  there  was  the 
testamenti /actio  (D.  xxvi.  2.  21),  or,  in  other  words,  any  one 
who  had  the  rights  of  citizenship  sufficiently  to  enable  him  to 
go  through  the  peculiar  forms  of  Roman  law. 


uo 
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1.  Sed  et  servos  proprius  testa- 
mento  cnm  libertate  recte  tutor  dari 
potest  Sed  sciendum  est  eum,  et 
sine  libertate  tutorem  datum,  tadte 
libertatem  directam  accepisse  videri, 
et  per  hoc  recte  tutorem  esse.  Plane 
si  per  errorem  quasi  liber  tutor  datus 
sit,  aliud  dicendum  est  Servus  au- 
tem  alienus  pure  inutiliter  testamento 
Wt  \Jj^  datur  tutor;  sed  ita  cum  liber  erit, 
utiliter  datur.  Proprius  autem  ser- 
Yus  inutiliter  co  modo  tutor  datur. 

L  ^    ^^ 


1.  A  man  may  also  by  testament 
appoint  as  a  tutor  his  own  slave^  at  the 
same  timq  ppvinpr  him  \(\^  libp.rty. 
But  it  must  be  observed,  that  if  a 
slave  be  appointed  tutor  without  an 
express  gift  of  liberty,  he  is  still  held 
to  receive  by  implication  a  direct  free- 
dom, and  tlius  can  legally  accept  tlie 
office  of  tutor.  If,  however,  it  is  by 
mistake,  and  from  the  testator  sup- 
posing him  to  be  Aree,  that  he  is  ap- 
pointed tutor,  the  decision  would  bo 
different  The  appointment  of  a  slave 
belonging  to  another  person  as  tutor 
is  ineffectual,  if  unconditional;  but 
is  valid  when  made  with  this  condi- 
tion, "when  he  shall  be  free."  If, 
however,  any  one  appoints  his  own 
slave  with  such  a  condition,  the  ap- 
pointment is  void. 


D.  xx\i.  2.  32.  2. 


A  slave  was  incapable  of  holding  any  legal  office.  It  was 
therefore  necessary  to  enfranchise  him  in  order  tiiat  he  might 
become  a  tutor.  If  the  appointment  were  made  without  ex- 
press enfranchisement,  it  was  the  opinion  of  Paul  (D.  xxvi. 
2.  32)  that  the  appointment  implied  enfranchisement,  and  this 
as  if  given  by  the  testator  himself  (directa),  and  not  entrusted 
to  his  heir  to  give  (Jidei  commissar ia).  Valerian  and  Gallian, 
however,  decided  subsequently  by  a  rescript  (C.  vii.  4.  9),  that 
it  was  only  a  Ubertas  Jidei  commissaria  which  such  an  ap- 
pointment  earned  with  it.  Justinian  here  restores  the  au- 
thority of  the  former  opinion. 

The  appointment  of  the  slave  of  another  carried  with  it  the 
lihertas  jfidei  commissaria^  that  is,  it  was  incumbent  on  the 
heir  to  purchase  and  emancipate  the  slave,  who  could  then 
discharge  the  oince  of  tutori  (D.  xxvi.  If.'lO.  4.)  If  the  heir 
was  not  able  to  purchase  the  slave,  then  the  slave  could  not 
act  as  tutor  until  h&  .gained  his  freedom  in  some  other  way. 
Even  if  the  testator  had  not  used  the  words  cum  liber  erit,  or 
some  corresponding  expression,  he  was  presumed  to  have  in- 
tended to  have  used  them  unless  a  contrary  intention  appeared. 
(Cod.  vii.  4.  9.)  If  a  testator  said  of  his  own  slave  that  he 
was  to  be  tutor  when  free,  this  showed  that  the  testator,  who 
had  the  power  to  enfranchise  him,  did  not  choose  to  exercise 
it;  and  as  he  thus  voluntarily  makes  his  own  appointment 
void,  the  law  would  not  help  him. 

2.  Furiosus  vel  minor  viginti  quin-  2.  If  a  madman  or  a  person  under 

que    annis   tutor  testamento   datos      the  age  of  twenty-five  years  is  by  tes- 
tutor  erit,  com  compos  mentiB  aat      tament  appointad  tutor,  the  one  is  to 
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m^jor  Tiginti  qoinqne  annis  factus      begin  to  act,  when  he  becomes  ,of 
faerit.  sound  mind,  and  the  other  when  he 

has  completed  hi«  twentv.flfth  yt^ur. 

D.  xxvi.  1.  11 ;  xxn.  2.  32.  2. 

Mean\vhile  the    mogistxate  would   appoint   another  tutor. 
(See  Tit.  20.) 

3.  Ad  certum  tempos,  sea  ex  certo 


tempore,  vel  sub  conditione,  vel  ante 
heredis  institutionem  posse  daii  tnto- 
rem  non  dabitatur. 


3.  There  is  no  doabt  that  a  tutor 
may  be  appointed  either  until  a  oer-  A^pO'  ^ 
tain  time,  or  from  a  certain  time,  or 
conditionaUy.  or  before  the  institution  fr-  ih*  fi*  m 
of  an  heir.  — ^— — —        /' 


The  old  law  regarded  the  naming  the  persons  designed  to 
take  as  heirs  under  the  testament  as  the  base  of  the  testament, 
and  passed  over  every  declaration  of  the  testator's  wishes 
placed  before  this  as  out  of  due  order  and  entirely  void.  The 
Proculeians  (Gai.  ii.  2«S1)  thought  this  ought  not  to  be  ex- 
tended to  the  appointment  of  a  tutor,  and  Justinian  did  away 


W 


with  the  doctrine  altogether. 

4.  CertflB  autem  rei  yel  causae  tutor 
dari  non  potest,  quia  person  ee  non 
eansie  yel  rei  datur. 


4.  A  tutor  cannot  be  appointed  for^  jiQi,  /%uuA 
a  particular  thmg  or  pusiness.  as  it  is    ^^ 

to  a  person,  and  not  for  a  business  or  *    . 

a  thing,  that  a  tutor  is  appointed.        '/u  ^0  ia^  U 

T).  xxn.  2.  12.  14.  ^     ^ 

The  tutor  had  to  take  charge  of  the  whole  ^nteresta  of  the        - 
pupil,  and  therefore  to  appoint  him  to  take  charge  of  his      -f^  ^^   . 
interest  in   any  one  matter  only  was  inconsistent  with  the    *— -—2-/ 
nature  of  his  office,  and  such  appointment  was  void.  (D.  xxvi.  iu^^t^^ 
2.  13.)     If,  however,  the  property  of  the  pupil  was  situated  in        — -~ 
provinces  far  apart  from  each  other,  a  separate  tutor  might 
be  appointed  to  take  care  of  his  interests  in  each  province. 
(D.  xxvi.  2.  15.)  -^  '^=^ 


0.  Si  quis  filiabus  suis  yel  filiis 
tutores  dederit,  etiam  posturose  yel 
postumo  dedisse  yidetur;  quia  filii 
yel  filin  appellatione  postumus  yel 
postuma  continetur.  Quod  si  nepotes 
sint,  an  appellatione  filiorum  et  ipsis 
tutores  dati  sunt  ?  Dicendum  est  ut 
ipsis  qnoque  dati  yideantur,  si  raodo 
liberos  dixit:  ceterum  si  filios,  notf 
continebnntnr ;  alitor  enim  filii,  aliter 
nepotes  appellantur.  Plane  si  postu- 
mis  dederit,  tarn  filii  postumi  quam 
ceteri  liberi  continebnntnr. 


5.  If  any  one  appnint  ^  ^^^tnr  to 
his  sons  or  daughters,  he  is  held  also 
to  appoint  him  as  tutor  to  his  post- 
humous children ;  because,  under 
the  appeUation  of  son  or  daughter,  a 
posthumous  son  or  daughter  is  in- 
cluded. But  if  there  are  grand- 
children,  are  they  included  in  the  ap- 
pointment of  a  tutor  to  sons?  We 
answer,  that  under  an  appointment  to 
children,  grandchildren  are  included, 
but  not  under  an  appointment  to 
sons ;  for  son  and  grandson  are  quite 
distinct  words.  But,  if  a  testator  ap- 
points a  tutor  to  his  posthumous 
descendants,  the  term  obyiously  in- 
dudes  all  posthumous  children,  whe- 
ther tons  or  grandsons. 
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Tit.  XV.    DE  LEGITIMA  ADGNATOEUM  TUTELA. 


i 


Quibus  autem  testamento  tutor 
datus  non  sit,  his  ex  lege  duodecim 
tabulanun  adgnati  sunt  tntores,  qui 
Tocantor  legitimL 


They  to  whom  no  tutor  has  been 
appointed  by  testament,  have  their 
Aqnati  as  tutors,  by  the  law  of  the 
Twelve  Tables,  and  such  tutors  are 
called  "  legal  tutors." 


D.  xxvi.  4.  1 ;  Oai.  i.  155. 


^^^JyjjJiSir  ^yf^     Tutorea  letyitimi  was  a  general  term  applied  to  all  tutors 
L  //  ^  appointed  by  law,  and  especially  by  the  law  of  the  Twelve 

T^  XiUV  •  Tables,  or  according  to  some  inference  from  its  provisions,  as 

in  the  case  of  patrons.     We  do  not  know  the  exact  terms  of 
the  law  of  the  Twelve  Tables  on  this  subject. 


1.  Sunt  autem  adgnati,  cognati  per 
virilis  sexus  cognationem  conjuncti, 
quasi  a  j>atre  cognati:  veluti  firater 
eodem  patre  natus,  patris  filius 
neposve  ex  eo;  item  patruus  et  pa- 
trui  filius,  neposve  ex  eo.  At  qui  per 
feminini  sexus  personas  cognatione 
junguntur,  non  sunt  adgnati,  sed 
alias  naturali  jure  cognati  Itaque 
amitae  tuce  filius  non  est  tibi  agnatus, 
sed  oognatus,  et  invicem  scilicet  tu 
ill!  eodem  jure  conjungeris ;  quia  qui 
nascuntur,  patris  non  matris  familiam 
sequuntur. 


1.  Aqnati  are  those  who  are  related 
to  each  other  through  males,  that  is, 
as  related  through  the  lather,  as  a 
brother  by  the  same  father,  or  the 
son  of  a  brother,  or  the  son  of  such 
a  son ;  or,  again,  a  father's^brother, 
or  a  father's  brotlier's  son,  or  the  son 
of  such  a  son.  But  those  who  are 
related  to  us  through  females  are  not 
agnati,  but  merely  cognati  by  their 
natural  relationship.  Thus  the  son 
of  a  father's  sister  is  related  to  you 
not  by  agnation,  but  cognation,  and  you 
are  also  related  to  him  by  cognation  ; 
as  children  belong  to  the  family  of 
tlieir  father,  and  not  to  that  of  their 
mother. 


Gai.  i.  156. 


The  law  gave  the  rights  of  relationship,  such  as  inheritance 
and  appointment  as  tutors,  to  the  agnati  only.  All  persons, 
related  by  ties  of  blood,  were  cognati  to  each  other.  Within 
this  larger  circle  the  members  of  any  one  family  were  agnati 
to  each  other.  A  family,  in  this  sense,  consisted  of  ali  persons 
related  to  each  other,  by  having  a  common  ancestor,  ip  wliosft 
power,  if  he  were  alive,  they  would  all  be.  A  brother  and 
sister,  ior  instance,  were  agnatt,  and  a  nephew  and  aunt,  by 
the  father's  side.  For  if  the  grandfather  were  alive,  all  would 
be  in  his  power.  But  the  tie  was  dissolved  t)y  the  sister  or 
aunt  marrying  in  manuni  (see  Introd.  sec.  48.  50) ;  and  as  the 
children  of  females  would  be  in  the  power  of  the  husband,  they 
could  never  be  agnati  to  their  mother's  agnatic  except  by 
adoption ;  and  hence  it  is  here  said  that  agnati  are  related 
tlirough  males  only.     By  the  118th  Nov.  Justinian  abolished 
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the  distjnptjon  between  aQnati  and  cognatiy  and  the  nearest  in 
blood  was  tliencefortli  the  tutor  leg  litmus. 


2.  Qnod  antexn  lex  ab  intestato 
▼ocat  ad  tntelam  adgnatos,  non  hano 
habet  significationem,  si  omniDO  non 
fecerit  testamentnm  is  qui  poterat 
tutores  dare ;  sed  si,  quantum  ad  tu- 
telam  pertinet,  intestatus  decesserit : 
quod  tunc  quoque  accidere  intelli- 
gitur,  cum  is  qui  datus  est  tutor,  vivo 
testatore  decesserit 


2.  The  law  of  the  Twelve  Tables, 
calling  the  agnail  to  be  tutors  in 
case  of  intestacy,  does  not  refer 
merely  to  the  case  of  a  person  who 
might  have  appointed  a  tutor,  d^ing 
without  having  made  any  testament 
at  all,  but  also  to  that  of  a  person 
dying  intestate  only,  so  far  as  regards 
tlie  appointment  of  a  tutor,  and  this 
includes  the  case  of  a  tutor  nomina- 
nated  by  testament,  dying  in  the  life- 
time of  the  testator. 


D.  xxvi.  4.  0. 


It  was  necessary  to  state  expressly  that  the  testament  was 
good,  as  far  as  it  went,  and  that  the  law  remedied  its  deficiency 
by  making  the  agnati  tutors,  because  it  was  a  maxim  of  Boman 
law  that  a  man  could  not  die  partly  testate  and  partly  intestate. 


3.  Sed  adgnationis  quidem  jus  om- 
nibus modis  capitis  deminutione 
plemmque  perimitur,  nam  adgnatio 
juris  est  nomen.  Cognationis  vero 
jus  non  omnibus  modis  commutatiur ; 
quia  civilis  ratio  civilia  quidem  jura 
corrumpere  potest,  naturalia  vero  non 
utique. 


3.  The  right  of  agnation  is  ordi- 
narily taken  away  by  every  capitu 
deminutiOf  or  change  of  statygy  for  ag- 
nation is  a  civil  right :  but  the  right 
of  cognation  is  not  lost  by  every  kind 
of  capitis  d^minutio,  for  although  civil 
law  may  destroy  civil  rights,  it  cannot 
destroy  natural  rights. 


Gat.  i.  158. 

The  tie  of  agnation  being  created  by  law,  could  also  be  dis- 
solved Syi-it:  not  so  tlmt  of  copnation.  whic^  was  a  tie  of 
nature.  But  the  law  could  take  away  tlie  legal  rights  attaching 
to  the  natural  tie;  and  this  it  did  in  the  case  of  the  maxima 
capitis  deminutio,    (See  next  l^itle,  0.) 


n^ 


1 


Tit.  XVI.     DE  CAPITIS  DEMINUTIONE. 


Kst  autem'capitis  deminutio  prioris 
status  commutatio,  eaqne  tribus  mo- 
dis accidit:  nam  aut  maxima  est 
capitis  deminutio,  aut  minor  quam 
quidam  mediam  vocant,  aut  minima. 


The  capitis  deminutio  is  a  change  of 
status^  wbich  may  nappen  in  tliree 
ways:  for  it  is  either  the  greatest 
capitis  deminutio^  the  less,  also  called 
the  middle,  or  the  least 


Gai.  i.  159. 


There  were  three  things  necessary  to  the  status  of  a  Boman 
citizen.  Tria  sunt  qu(b  habemus,  Itbertatem,  civitatem.  fami- 
Ham  (D.  IV.  5.  11,  Paul),  freedom,  civil  rights,  and  making 
part  of  a  family.     Caput  includes  all  these  three  elements,  the 


.#1  A4***"'C^ 
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possession  of  which  formed  the  status.  If  one  or  more  of  these 
were  lost,  it  was  said  to  be  a  detraction  from,  or  diminution  of, 
the  status,     (See  Introd.  sec.  51.) 


I.  Maxima  capitis  deminutio  est, 
cum    aliqiiis  simul  et  civitatem  et 


\^ 


libmgjem  amittit :  quod  acciditin  his 

qui  servi  pucnie  efficiuntur  atrocitate 
I  L  rrtr  \fi^  sententie,  vel  libertis  nt  ingratis  erga 
MHM^^  j  ^    patronos  condemnatis,  vel  qui  se  ad 

prctium    participandum    venumdari 

passi  sunt. 


1.  The  greater  capitis  deminutio 
is,  when  a  man  loses  both  his  citizen- 
sliip  and  his  liberty  ;  as  they  do  who 
by  a  terrible  sentence  are  made  "  the 
slaves  of  punishment ;"  and  freedmen, 
condemned  to  slaver}'  for  ingratitude 
towards  tlieir  patrons ;  and  all  those 
who  suffer  themselves  to  be  sold  in 
order  to  share  the  price  obtained. 


Gai.  i.  IfiO ;  D.  xxviii.  3.  0.  6 ;  xxv.  X  7.  1. 

For  the  meaning  of  servi  pceme,  see  Tit.  12.  sec.  3. 


UnUX^^^  7  Inift        2.  Minor  sive  media  capitis  dcmi- 
^•^'  "^     nutio  est,  cum  civitas  quidem  amitti- 

tur,  libertas  vero  retinetur :  quod 
accidit  ei  cm  aqua  et  igni  interdictum 
fuerit,  vel  ei  qui  in  insulam  deporta- 
tus  esL 


2.  The  less  or  middle  capitis  demi- 
nutio is,  when  a  man  losses  his  citizen- 
ship, but  retains  his  liberty ;  as  is  the 
case  when  any  one  is  forbidden  Uie 
use  of  fire  and  water,  or  is  deported 
to  an  island. 


Gai.  i.  ICl. 

In  this  kind  of  capitis  deminutio,  as  well  as  in  the  preceding, 
the  position  in  the  lamina  was  lost,  its  rights  belonging  only 
to  citizens.  In  this  lesser  kind,  freedom  is  preserved ;  but  the 
person  who  undergoes  the  change  of  status  becomes  a  stranger, 
percQrinus  fit,  (Ulp.  Reg,  10.  3.)  It  was  a  maxim  of  Roman 
law,  that  no  one  could  cease  to  be  a  citizen  against  his  will. 
Civitatem  nemo  unquam  ullo  populi  jussu  amittit  invitus, 
((iic.  pro  Dom.  2U.)  The  condemned  was  tlierelbre  denied  tlie 
necessaries  of  life,  until  he  was  driven  to  withdraw  himself  from 
the  city.  Id  autem  ut  esset  faciendum ,  non  ademptione  civi- 
tatis,  sed  tecti,  et  aquce  et  ignis  interdictione  faciehant,  (Cic. 
pro  Dom.  30.)  The  agum  et  ignis  interdictio  thus  became  a 
form  by  which  a  sentence  of  perpetual  banishment  was  inflicted. 
The  deport  at  io  in  insulam  superseded  this  form.  (D.  xlviii.  29. 
2.)  The  person  who  was  banished  was  confined  to  certain 
limits,  out  of  which  he  could  not  stir  without  rendering  himself 
punishable  with  death.  This  must  be  kept  distinct  from  simple 
relenatios  which  was  also  an  exile  within  prescribed  limits,  but 
did  not  in  any  way  nflect  the  status,     (D.  xlviii.  22.  7.) 


3.  Minima  capitis  deminutio  est 
com  et  civitas  et  libertas  retinetur. 
Bed  status  hominis  commntatur;  quod 
acddit  in  ills  qui,  cum  sui  juris 
fuenint,  coeperunt  alieno  juri  sub- 
ject! esse,  vel  contra. 


3.  The  least  capitis  deminutio  is, 
when  a  person's  status  is  changed  with- 
out forfeiture  either  of  citizenship  or 
liberty;  as  when  a  person  sui  juris 
becomes  subject  to  the  power  of  an- 
otlier,  or  a  person  aUeHiJUfU  becomes 
independent 
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The  status  voB  not  impaired  by  tlic  chimgo  of  family,  but 
the  fanuly  position  ol'  llie  oitizcn  w«s  ailured.  i'lidteibru  Ulpiiin 
Bays  the  minima  cajtitin  daniniitio  tiikcs  place  snlvo  ntutu. 
(D.  zxxviii.  17. 1.)  What  is  said  here  of  cbniijje  of  family  by 
arrogation  and  emancipation  must  be  extended  to  adoption. 
(D.  iv.  5.  8.)  In  old  times,  the  wife  who  pussed  in  miiniim 
viri,  or  the  freeman  who  was  given  in  itia/irij/io  underwent  this 
minima  capilix  di'miiidtio.    (Oai.  1.  1G2.) 

After  the  words  vel  contra,  at  tlie  end  of  this  paragraph, 
some  texts  have  the  following  words ;  nliiti  siJiUiiKfumilias  a 
patre  emancijia/int/iifnt,  c«t  cirjii/i-  iliiiiiiialiiK.  The  addition 
is  probably  owing  to  some  writer  having  ptxcuived  that  it  waa 
only  in  the  case  of  cmancipatiou  that  it  was  tiuu  that  when  a 
person  became  siii  Jurii  bu  was  fujiitc  miHu/i/n.  There  was 
no  change  of  family  when  a  son  bceume  mti  jiirix  ou  tlitj  death 
of  his  father. 


ijjaity    raOur    j^/|^ 


6.  Quod  aatcm  diotum  est 
eagnalioDiH  jns  et  post  capiti 
nntinneni,  hoc  its  i-ut,  si 
I  lUminatio  intcrvciiint. 
cognatio.  Nam  bi  maxiiun 
capitiii  deraiautiu  cuiral,  .ins  rjuiiiiiiL' 
coftntlionis  pent,  nt  puU  sirviiulc 
ftUcnjiu    eognotij   ct  no   i|iii<l[^i   hi 

tionem.    Sod  ot  m  in  iasiilimi  iiuit 
deportatos  ait,  cognatio  Hulvitiir. 


Hint  tlie  right  (if  coK- 

Hlicalilat;  onl;  (if 
,  aftor  wiiich  Ilia 
.  I'or,  by  ilio 
iic,_fi>r_cMmplej_  if 

in^iyii    i«   »li..1lir   do- 


QlJSv.C 


be  rewiverod 
■ion.    So,  inii,  Uic 
iKiirili'in  is  loit  by  tlie  lusn 
■     ■      ■  '  "I'l';. 


A  change  of  the  civil  family  by  adoption  or  arropiition  never    «,j..  ^aJiL, 
dissolved  ibe  natural  tic  of  rui/tuitio,  or  destroyed  its  altcndant    y      y_ 
civil  rights;  but  those  wcro  destroyed  liy  a  sentence  which  in-      '/  ' 

volved  the  loss  of  the  cirifos.    And  if  the  civHris  were  once    ^.'^iwiJ'. 
lost  and  then  regained,  the  restored,  or  rather  new,  firix,  was      -^  __-4 
in  all  respects  the  founder  ol'V  ucw_fiunily,  excepting  when  he 
was  rettitiitiis  in  integrum,  that  is,  iistored  by  tJie  emperor  to 
the  same  position  that  he  had  formerly  held.     (See  Tit.  12.  1.) 
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7.  Cum  autem  ad  adgnatos  tutela 

pertineat,  non  simul  ad  omnes  per- 

tinet,  sed  ad  eos  tantum  qui  proxi- 

miore  gradu  sunt,  yel  si  plures  ejos- 

^        .  <dem  gradus  sunt  ad  omnes:  yeluti  si 

,  1aX<U^»1  "^^y^Hikplures  fratres  smit  qui  unum  gradum 

'      obtinent,  ideoque  pariter  ad  tutelam 

TuJS*^  •    Yocantur. 

Gai. 


7.  The  right  to  be  tutor,  which 


belongs 


does  not  be- 


long to  all  at  the  same  time,  but  to 
the  nearest  in  depree  only:  or,  if 
there  are  many  in  the  same  degree, 
then  to  all  in  that  degree.  Several 
brothers,  for  instance,  in  the  same  de- 
gree, are  all  equally  called  to  be  tutor. 

L164. 


«  The  principle  of  the  law  was,  that  those  persons  should  have 
1  [the  burden  of  the  tutelage  who  had  the  hope  of  the  succession. 
/  J  (Tit.  17.pr.)  The  nearest  in  degree  of  the  agnati  were  therefore 
the  tutors  in  case  of  intestacy.  The  nearest  in  degree  might, 
however,  happen  to  be  a  woman  or  an  infant,  and  then,  although 
this  person  was  the  next  in  succession  to  the  inheritance,  it  was 
necessary  to  go  a  step  further  off  to  find  the  tutor.  (D.  xxvi.  4. 
1.  1.) 


Tit.  XVII.    DE  LEGITIMA  PATBONORUM  TUTELA. 


Ex  eadem  lege  duodecim  tabu- 
larum,  libertorum  et  libertarum 
tutela  ad  patronos  liberosque  eorum 
pertinet.  Qmo  et  ipsa  legitima  tutela 
Yocatur,  non  quia  nominatim  in  ea 
lege  de  hac  tutela  caveatur,  sed  quia 
perinde  accepta  est  per  interpreta- 
tionem,  atque  si  verbis  legis  intro- 
ducta  esset.  Eo  enim  ipso  quod 
hereditates  libertorum  libertarumque, 
si  intestati  decessissent,  jusserat  lex 
ad  patronos  Uberosve  eorum  i)er- 
tinere,  crediderunt  veteres  voluisse 
legem  etiam  tutelas  ad  eos  pertinere : 
cum  et  adgnatos  quos  ad  heredi- 
tatem  lex  vocat,  eosdem  et  tutores 
esse  jussit ;  quia  plerumque  ubi  suc- 
cessionis  est  emolumentum,  ibi  et 
tutelffi  onus  esse  debet.  Ideo  autem 
diximus  plerumque,  quia  si  a  femina 
impubes  manumittatur,  ipsa  ad  here- 
ditatem  vocatur,  cum  aJius  sit  tutor. 


By  the  same  law  of  the  Twelve 
Tables,  the  tutelage  of  freedmen 
and  freedwomen  belongs  to  their 
patrons,  and  to  the  children  of  their 
patrons;  and  this  tutelage  is  called 
legal  tutelage,  not  that  the  law  con- 
tains any  express  provision  on  the 
subject,  but  because  it  has  been  as 
firmly  established  by  interpretation, 
as  if  it  had  been  introduced  by  the 
express  words  of  the  law.  For,  as 
the  law  had  ordered  that  patrons  and 
their  children  should  succeed  to  the 
inheritance  of  their  freedmen  or 
freedwomen  who  should  die  intes- 
tate, the  ancients  were  of  opinion 
that  the  intent  of  the  law  was  that 
the  tutelage  also  belonged  to  them ; 
since  the  law,  which  calls  tignaii  to 
the  inheritance,  also  appoints  them 
to  be  tutors,  because,  in  most  cases, 
where  the  advantage  of  the  succes- 
sion is,  there  also  ought  to  be  the 
burden  of  the  tutelage.  We  say  "  in 
most  cases,"  because,  if  a  person, 
below  the  age  of  puberty,  is  manu- 
mitted by  a  female,  she  is  called  to 
the  inheritance,  although  another 
person  is  tutor. 


Gai.  i.  165  ;  D.  xxvi.  4.  1. 1.  8. 


The  law  gave  the  patron  the  right  of  succession  to  the  in- 
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heritance  of  the  fireedman ;  and  as  the  right  of  sucGeaainn  was 
connected  with  the  tutelage  in  the  case  of  the  agnatic  it  seemed 
natural  to  connect  the  two  in  the  case  of  the  patron. 


Tit.  XVIII.     DE  LEGITIMA  PABENTIUM  TUTELA. 


Exemplo  patronorum  recepta  est  In  imitation  of   the    tutelage   of 

et  alia  tutela,  quie  et  ipsa  legitima  patrons,  there  is,  too,  another  kind 
▼ocatur ;  nam  si  quis  filium  aut  which  also  is  said  to  be  legal ;  for  if 
filiam,  nepotem  ant  neptem  ex  fllio  a  parent  emancipate,  below  the  age 
et  ddnceps  impuberes  emandpaverit,  of  puberty,  a  son,  a  daughter,  a  grand- 
legitimus  eonun  tutor  erit  son,  or  a  granddaughter,  who  is  tlie 

issue  of  that  son,  or  any  other  de- 
scendant, he  is  their  legal  tutor. 

Gai.  i.  175. 

It  was  not  the  sales  hy  the  fatlier  which  emancipated  the 
son,  but  the  subsequent  enfranchisement  after  these  sales  had 
destroyed  the  father's  power,  and  made  the  son  a  mancipium 
of  the  fictitious  purchaser.  Sometimes,  probably  generally, 
the  purchaser  resold  {reman cipavit)  the  son  thus  in  mancijno 
to  the  father,  who  freed  him,  and  thus  became  his  patronus 
and  his  tutor  Icgitimus.  If  tlie  purchaser  did  not  resell  him, 
but  himself  emancipated  him,  he  became  the  patronus,  and  so 
the  tutor ;  but  as  the  whole  proceeding  was  but  a  form,  he  be- 
came only  a  tutor  Jiduciarius,  (Gai.  i.  166.  172. 176;  Ulp. 
Reg.  xi.  5  ;  D.  xxvi.  4.  3.  1.) 


^0  jiUiMAt 


Tit.  XIX.    DE  FIDUCIARIA  TUTELA. 


Est  et  alia  tutela  quae  ftduciaria 
appellatur ;  nam  si  parens  filium  vel 
filiam,  nepotem  vel  neptem  vel  dein- 
ceps  impuberes  manumiserit,  legiti- 
mam  nandscitur  eorum  tutelam :  quo 
defimcto,  si  liberi  virilis  sexus  ei 
extant,  fiduciarii  tutores  filiorum  suo- 
rum,  Tel  fratis  vel  sororis  et  cotero- 
rum  efiiciuntur.  Atqui  patrono  legi- 
timo  tutore  mortuo,  liberi  quoque 
ejus  legfitimi  sunt  tutores.  Quoniam 
filius  quidem  defuncti,  si  non  esset  a 
vivo  patxe  emancipatus,  post  obitum 
ejus  sui  juris  efiiceretur,  nee  in  fra- 
trum  potestatem  recideret,  ideoquo 
nee  in  tutelam;  libertus  autem,  si 
servus  mansisset,  utique  eodcm  jure 
apud   liberos  domini   post   mortem 


There  is  another  kind  of  tutelage 
called  fidnmary :  for,  if  a  parent 
emancipate,  below  the  age  of  puberty, 
a  soi^  or  a  daughter,  a  grandson^or  a 
granddaughter,  or  any  other  de- 
scendant, he  is  their  lcp;al  tntor:  but 
if,  at  his  death,  he  leave  male  chil- 
dren, they  become  tlie  fiducian'  tutors 
of  their  own  sons,  or  brother,  or 
sister,  or  other  descendants  of  the 
deceased.  But  when  a  patron,  who 
is  a  legal  tutor,  dies.  His  children  also 
become  legai  tuidre,  the  reason  being, 
that  a  son,  although  never  emanci- 
pated, becomes  independent  at  the 
death  of  liis  father,  and  does  not  fall 
under  power  of  his  brother,  nor, 
therefore,  under  his  tutelage.    The 

L  2 
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CQOs  fatoros  esset  Ita  tamen  hi  ad  frcedman,  on  the  contraiy,  had  he 
tatelam  vocantur,  si  perfectic  statis  remained  a  slave,  would  also  have 
sunt  Quod  nostra  constitutio  gene-  heen,  after  the  death  of  his  master, 
raliter  in  omnibus  tutelis  et  cura-  the  slave  of  his  master's  children, 
tdonibus  observari  prsecepit  These    persons,    however,    are    not 

called  to  be  tutors  unless  of  fUll  ago, 
a  rule  which  by  our  constitution  ap- 
plies generally  to  all  tutors  and  cura- 
tors. 

D.  xxvi.  4.  3,  4 ;  C.  ▼.  30.  6. 

imuHtihtJiw   ^^®  person  who  emancipated  the  child  succeeded  to  all  the 

f  ^^rights  of  a  patron  over  the  child ;  if  it  was  the  father,  then,  as 

una  t%%f  A^   being  a  patron,  lie  was  included  in  the  terms  of  the  law  of  the 

^^^       Twelve  Tables,   and  was   a   tutor   h(/it%mus    (Gai.  i.  172; 

*y^*'^       D.  xxvi.  4.  3-10) ;  if  it  was  not,  he  was  a  tutor  Jiduciarius 

jN  m^  4tflu»  ^   (Gai.  i.  166),  a  tutor  bound  to  the  father  by  a  trust.     In  the 

*^        ^        ,    case  of  a  slave,  the  children  of  the  patron  succeeded  to  the 

Hu  JuS^  (e/tlCiuiirights  of  patronage ;  but  this  did  not  extend  to  the  case  of 

emancipated  children :  the  children  not  emancipated  were  not 

♦i^  "  InhuuCJ^^  patrons  of  those  who  were.     They  were  not  tutors,  there- 

i  ■  fore,  by  the  law  of  the  Twelve  Tables,  and  the  Yforijfiduciarii 

mj^Tku/'  [^     is  borrowed  from  its  more  proper  usage  to  express  their  posi- 

»    ^^  tion,  and  is  in  this  case  merely  opposed  to  legitimi.    (D.  xxvi. 

ff^^  fAfuU  '        4^  4  j    xhe  reason  given  in  the  text  for  their  being  only  tutores 

Jiduciarii,  viz.  that  the  emancipated  infant  would  have  been 
8ui  juris  if  he  had  not  been  emancipated,  is  manifestly  an  im- 
perfect one.  For  it  would  not  be  necessarily  true  when  a 
grandfather  emancipated  his  grandson,  who,  if  his  father  were 
living,  would  not  on  the  grandfather's  death  become  sui  juris. 
If  the  father  of  the  emancipated  child  left  no  other  children 
above  the  age  of  puberty,  the  nearest  agnatus,  as,  for  instance, 
the  father's  brother,  was  the  tutor,  and  he,  too,  was  called  the 
tutor  Jiduciarius.    (Theoph.  Paraph.) 

The  yerjecta  atas  was  the  age  of  twenty-five  years. 

Tit.  XX.    DE  ATILIANO  TUTORS  ET  EO  QUI  EX 
LEGE  JULIA  ET  TITIA  DABITUB. 

ufm.       «r   y^             Si  cui  nullus  omnino  tutor  fuerat,  If  any  one  had  no  tutor  at  all,  one 

riJU  ^  V  uM\t  ei  dabatur,  in  urbe  quidem  Boma  a  vras  given  him  in  the  city  of  Rome 

y    €\^  prajtore  urbano  et  mi^ore  parte  tri-  by  ine  vnetor  urbanui^  and  a  majority 

A*  WTw  A^Jr  bunorum  plebis,  tutor  ex  lego  Atilia;  of  the  tribunes  of  the  plebs,  under 

LiBt           WT^  ^"  provinciis  vero,  apnesidibus  pro-  the  Ux  Atilia ;  in  the  provinces,  ap- 

Mkfm  lii#Jin^i*  vinciarum  ex  lege  Julia  et  Titia.  pointed  by  the  presides  under  the  lex 

I    r     ,^^  JuUajtrm, 

«  Gai.  1. 185. 

J  j[^'    -f  '^fhL      '^^^  ^^^  ^^  *^®  '^^  Atilia  is  unknown^  but  it  must  have 
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been  in  existence  in  the  year  of  the  city  557,  when  Livy 
(xxxix.  9)  says  of  a  liherta^  "  Post_patrom  mortem,  quia 
nullius  in  manu  esset,  tutor e  a  iribunis  et  pr(Btore~petito,*' 
And  as  the  necessity  for  some  means  of  appointing  a  tutor, 
where  one  was  not  appointed  by  testament  or  law,  must  have 
been  early  felt,  the  lex  AtiHa,  or  one  similar  to  it,  must  pro- 
bably have  existed  long  before  the  time  of  wliich  Livy  speaks. 
The  date  of  the  lex  Julia  et  Titia  was  probably  721  a.u.c. 

The  term  tutor  dativus  was  used  to  express  a  tutor  given 
by  the  magistrate ;  it  also  included  a  tutor  appointed  by  testa- 
ment    (Gai.  i.  154;  D.  xxvi.  4.  5.) 


1.  Sed  et  si  testamento  tutor  sub 
cooditione  aut  die  certo  datus  fuerat, 
quamdiu  conditio  aut  dies  pendebat, 
ex  iisdem  legibus  tutor  dari  potcrat 
Item  si  pure  datus  fuer&t,  quamdiu 
ex  testamento  nemo  heres  existat, 
tamdiu  ex  hisdem  legibus  tutor  pe- 
tendns  erat :  qui  desinebat  esse  tutor, 
si  conditio  existeret,  aut  dies  veniret, 
aut  heres  existeret 


1.  Again,  if  a  testamentary  tutor  ^jf^  t^f^^ 
had  been  appointed  conditionally,  or 
from  a  certain  time,  until  the  com- 
pletion of  the  condition  or  arrival  of 
the  time  fixed,  another  tutor  might 
be  appointed  under  the  same  laws. 
Also,  if  a  tutor  had  been  given  un- 
conditionally, yet,  as  long  as  no  one 
has  accepted  tlie  inheritance,  as  heir 
by  the  testament,  another  tutor  might 
be  appointed  for  the  interval.  But 
his  office  ceased  when  the  condition 
was  accomplished,  when  the  time  ar- 
rived, or  the  inheritance  was  entered 
upon. 


Gai.  i.  180  ;  D.  xxvi.  2.  11. 


If  the  wishes  of  the  testator  were  dcclarftd  to  any  extent  ^  p^^  ^^ 
respecting  the  appointment  of  a  tutor,  this  entirely  excluded    -— 
tlie  tu tores  ler/itimi,  and  every  deficiency  in  tlie  deciaranon  w^   ^  ^^^  ^j 
remedied  by  tlie  interposition  of  the  magistrate.  (D.  xxvi.  2.11. 


.) 


i*-4f^ 


No  testament  took  eflfect  until  an  heir  entered  on  the  inheri-  /t^  a/ 
tance.     If  it  was  known  that  a  testament  existed  appointing  a  ^  ^w^     . 
tutor,  this  excluded  the  agnati  from  being  tutors;  but  the  /"''***   r 
tutor  under  the  testament  did  not  commence  his  tutela  until  ^jj^/jp^jT 
the  testament  took  effect.     Meantime,  tlien,  a  tutor  appointed 
by  the  magistrate  took  care  of  tlie  pupil.  '  '^^ 


ti.  Ab  hostibus  quoque  tutore  capto, 
ex  his  legibus  tutor  petebatur:  qui 
desinebat  esse  tutor,  si  is  qui  captus 
erat,  in  civitatem  reversus  fuerat; 
nam  reversus  recipiebat  tutelam  jure 
postliminii. 


f^lHU^    ^ 


2.  If,  again,  a  tutor  was  taken  pri-  frxci^Mi^    < 

soner  by  tlie  enemy,  application  could  / 

be  made,  under  the  same  laws,  for  an-  /^  Ay.^j/4 
other  tutor,  whose  office  ceased  when 

the  first  tutor  returned  from  capti\'ity ;  l^,    ^ ^aj^ 
for  on  his  return  ho  resumed  the 
tutelage  by  the  jm  postliminii. 


G\i.  i.  1B7. 


For  an  account  of  the  jus  postliminii,  see  Title  12.  5. 
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•3.  Sed  ex  his  legibas  tatores  pu- 
pillis  desierunt  dari,  posteaquam  pri- 
mo  consoles  papillis  utriosque  sexos 
tutores  ex  inquisitiono  dare  ccDperunt, 
deinde  prwtores  ex  constitutionibus ; 
nam  snpradictis  legibus,  neque  de 
cautione  a  tntoribus  exigenda  rem 
salvam  pupillis  fore,  ncque  de  com- 
pellendis  tutoribus  ad  tuteliB  admi- 
nistrationem  quicqnam  cavebatur. 


3.  Bat  tutors  have  ceased  to  be 
appointed  under  these  laws,  since 
they  have  been  appointed  to  pupils  of 
either  sex,  first  by  the  consuls,  after 
inquiry  into  the  case,  and  afterwards 
by  the  proitors  under  imperial  consti- 
tutions. For  the  above-mentioned 
laws  required  no  security  from  the 
tutors  for  the  safety  of  the  pupils' 
property,  nor  did  they  contain  any 
provisions  to  compel  them  to  accept 
the  office. 


The  power  to  appoint  tutors  was  given  by  Claudius  to  the 
consuls  (Suet,  in  Claud,  23),  and  transferred  by  Antoninus 
fius  (Jul.  Capit.  in  Vit,  M,  Anton,  10)  to  the  praetors. 


4.  Sed  hoc  jure  utimur,  ut  RomaB 
quidem  pra^fectus  urbi  vel  prsetor  se- 
cundum suam  jurisdictionem,  in  pro- 
Tinoiis  autcm  pratsides  ex  inquisi- 
tione  tutores  crearent;  vel  magistra- 
tns  jussu  pnosidum,  si  non  sint 
magnsB  pupilli  facultates. 


4.  Under  our  present  system  tutors 
are  appointed  at  Rome  by  the  praifect 
of  the  city,  or  the  praitor,  according 
to  his  jurisdiction,  and,  in  the  pro- 
vinces, by  the  presides  after  inquiry ; 
or  by  an  inferior  magistrate,  at  the 
command  of  the  prttscs,  if  the  pro- 
perty of  the  pupil  is  only  small. 


-r 


D.  xxvi.  5.  1. 

The  prafectus  urbi  was,  from  the  time  of  Augustus,  an 
officer  who  had  the"Hiipfirinti>ndfipnfl  nf  the  city  and  its  police, 
with  jurisdiction  extending  one  hundred  miles  from  the  city, 
and  power  to  decide  on  both  civil  and  criminal  cases.  As 
he  was  considered  the  direct  representative  of  the  emperor, 
much  that  previously  belonged  to  the  prator  urbanus  fell 
gradually  into  his  hands.  The  prafectus  urbi  appointed  tutors 
in  cases  where  pupils  of  higher  rank  and  larger  fortune  were 
concerned ;  thep^'itor,  when  the  pupils  were  of  humbler  station 
and  smaller  fortune;  ana  tms  ii  is  which  is  alluded  to  in  the 
words  secundum  suam  jurisdictionem. 

In  the  provinces  the  prases  appointed ;  but  until  Justinian 
altered  the  law  (see  next  paragraph),  not  only  could  not  municipal 
magistrates  appoint  without  the  authority  of  tlie  pr€Bses,  but 
no  one  could  be  authorized  by  the  prases  unless  he  were  a 
magistrate,  or  some  one  who,  by  virtue  of  his  office,  could 
exercise  a  delegated  choice.     (D.  xxvi.  5.  8.) 


5.  Nos  autem  per  constitutionem 
nostram,  et  hi^usmodij  difficnltates 
hominum  resecantes,  neo  expectata 
jussione  pnpsidum,  disposuimus,  si 
facultas  pupilli  vel  adulti  usque  ad 
quingentos  solidos  valeat,  defensores 
civitatum  una  cum  cjnsdem  civitatis 


5.  But  by  one  of  our  constitutions, 
to  do  away  with  these  distinctions  of 
different  persons,  and  to  avoid  the  ne- 
cessity of  waiting  for  the  order  of  the 
pr^eses,  we  have  enacted,  that  if  the 
property  of  the  pupil  or  adult  amount 
to  five  hundred  fo/u/«,  tutors  shall  be 
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religiosissimo  antistite,  vel  alias  pub- 
licas  personas,  id  est,  magistratus  vel 
juridicom  AlexandrioaB  civitatis  tu- 
tores  yel  curatores  creare,  legitima 
cantela  secandum  eijusdem  constitu- 
tionis  normam  prestanda,  videlicet 
eomm  pericolo  qui  earn  acdpiont. 


appointed  by  the  deferuores  of  the 
city  acting  in  conjuncuon  with  ihe 
religions  head  of  the  place,  or  by 
other  pubUo  persons,  that  is,  by 
the  magistrates,  or,  in  the  city  of 
Alexandria,  by  the  jadge ;  and  legal 
security  must  be  given  according  to 
the  terms  of  the  some  constitution, 
that  is  to  say,  at  the  risk  of  those 
who  receive  it 


Cod.  i.  4.  30. 

The  change  made  by  Justinian  was  that,  where  the  fortune  of  V  ^p*<^ 
the  person  requirincr  a  tutor  or  curator  did  not  amount  to  more 


tne  person  reouinng  a  tutor  or  curator  aia  not  amount  to  more 

than  500  soadi  (the  aureus,  IL  Is.  Id.  of  English  money^   ffH  Mi^ 

afker  tbe  time  of  Alexander  Severus,  was  called  a  solidus),  a 

local  ma^strate  could  appoint,  not  making  a  formal  examina-  ,-r  ut^m^  ft 

tion  into  the  position  and  character  of  the  tutor  or  curator 

{inquisitio),  but  merely  taking  a  money  security  for  his  faithful 

performance  of  his  duties. 

The  defensor  was  a  magistrate  appointed  for  two  years  out 
of  the  decuriones  of  a  city.  His  principal  business  was  to 
act  as  a  check  on  ihe  prases,  and  he  had  besides  a  limited  civil 
and  criminal  jurisdiction. 


6.  Impuberes  autem  in  tutela  esse 
naturali  juri  conveniens  est,  ut  is  qui 
perfect4B  aetatis  non  sit,  alterius  tu- 
tela regatur. 


6.  It  is  agreeable  to  the  law  of  na- 
ture, that  persons  under  the  a^e  of 
puberty  should  be  nn^er  tnt-Aiflyo"  «n 
that  persons  of  tender  years  may  be 
under  the  government  of  another. 


Iuru9 


Gai.  L  189. 

Gains,  in  his  Institutes,  after  the  words  extracted  from  him 
in  the  text,  proceeds  to  contrast  with  the  tutelage  of  minors, 
which  is  an  institution  natural  and  necessary  in  all  communities,  lyv^^y^  J^ 
the  tutelage  of  women,  which  he  considers  founded  on  no  rea-   ^^  — 
sonafele  basis.     The  original  reason  of  this  tutelage  was  pro-  ^^^  ^y  u 
bably  thelncapabihty  of  women  to  share  in  the  proceedings  of* 
the  ci/ria,  anj  tlieir  being  supposed  unfit  to  go  through  solemn  ^i*^*  ^ 
ibrms.     In  default  of  a  testamentary  tutor,  the  nearest  agnatus  if[^^ 
was  the  tutor,  women  being  either  alieni  juris^  or  else  under  a 
tutor  all  their  lives.     The  lex  Papia  Poppaa  exempted  from 
tutelage  women  who  had  three  cnildrenr  and  a  iex  ulaudia 
(a.d.  Id;  suppressed  the  tutelage  of  the  agnati  altogether  in  (^luJftS^  / 
the  case  of  women  of  free  birth,  leaving  only  the  tutelage  of      \7 -x  ^/ 
ascendants  and  patrons.     (Gai.  i.  157.)     Tliis  modified  tu-  f^^^  -^ "'' 
telage  of  women  existed  in  the  time  of  Ulpian  (fieg.  11.  8), 
but  had  fallen  into  desuetude  in  the  time  of  Justinian. 

7.  Gum  igitur  pupillorum  pupilla-  7.  As  tutors  administer  the  afiairs 

rumque  tutores  negotia  gerunt,  post      of  their  pupils,  they  may  be  com- 
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pabertatem    tutelse  judicio  rationes      pelled  to  account,  by  the  actio  tutelte, 
reddunt.  when  their  pupils  arrive  at  puberty. 

Gai.  L  101. 

The  modes  by  which  the  faithful  discharge  of  his  duty  by  a 
tutor  was  insured  are  given  in  the  24  th  Title. 


Tit.  XXI.    DE  AUCTORITATE  TUTORUM. 


^^ 


Auctoritas  autem  tutoris  in  qaibas- 
dam  causis  necessaria  pnpillis  est,  in 
qnibusdam  non  est  necessaria.  Ut 
ecce,  si  quid  dari  sibi  stipulentur,  non 
est  necessaria  tutoris  auctoritas ;  quod 
si  aliis  pupilli  promittant,  necessaria 
est:  nainque  placuit  meliorem  qui- 
dcm  suam  conditionem  licere  eis  fa- 
cere,  etiam  sine  tutoro  anctore,  de- 
teriorem  vero  non  aliter  quam  tutoris 
auctoritate.  Unde  in  liis  causis  ex 
quibus  obligationes  mutua)  nascun- 
tur;  ut  in  emptionibus,  venditionibus, 
LnuJ^  hs  V*-^^  locationibus,  conductionibus,  xnanda- 
^^^     '  tis,  depositis,  si  tutoris  auctoritas  non 

interveniat,  ipsi  quidem  qui  cam  bis 
contrahunt,  obligantur;  at  invicem 
pupilli  non  obligantur. 


Mil  My^ 


In  some  cases  it  is  necessary  tliat 
the  tutor  should  authorize  the  acts  of 
the  pupil,  in  others  not  When,  for 
instance,  the  pupil  stipulates  for  some- 
thing to  be  given  him,  the  authoriza- 
tion of  the  tutor  is  not  requisite  ;  but 
if  the  pupil  makes  the  promise,  it  is 
requisitfij  for  tbe  rule  is,  that  pupils 
may  make  their  condition  better,  but 
may  not  make  it  worse,  iKithout  the 
authorization  of  their  tutors.  And 
tlierefore  in  all  cases  of  reciprocal 
obligation,  as  in  contracts  of  buying, 
selling,  letting,  hiring,  bailment,  de- 
posit, if  the  tutor  does  not  autho- 
rize the  pupil  to  enter  into  the  con- 
tract, the  person  who  contracts  with 
the  pupil  is  bound,  bat  the  pupil  js 
not  bound. 

D.  xix.  1.  13.  29. 

There  were  many  things  in  which  the  Roman  law,  in  its 
stricter  times,  did  not  allow  one  person  to  represent  another. 
Much  that  to  us  seems  only  to  belong  to  private  life  was  bound 
up  with  political  and  public  duties  and  rights.  (See  In  trod, 
sec.  46.)  The  law  could  not  contemplate  one  beneath  the  age 
of  puberty  acting  as  if  he  were  a  member  of  the  curia,  or  any 
one  else  coming  forward  to  fill  for  him  his  place  in  the  hst  of 
citizens.  No  one  else  could  bring  actions  of  strict  law  in 
another  name,  or  go  through,  for  another,  the  fictitious  process 
of  in  jure  cessio,  or  through  the  forms  of  manumission  and 
adoption,  or  perform  for  another  any  of  those  acts  to  which  a 
solemn  ceremony  was  attached,  such  as  mancipation  or  stipu- 
lation. (D.  xl.  2.  24 ;  D.  xlvi.  4.  13.  10.)  It  was  necessary 
that  a  minor  should  himself  ^o  throuc;h  the  forms  and  repeat 
the  words  requisite  lor  the  validity  of  such  transactions ;  but  it 
was  also  necessary  that  the  tutor  should  be  present  and  give 
ft  Le^Jr/"     ^  ^^  sanction.    The  auctoritas  of  the  tutor  was  the  complement 

^JfJJCiy .       through  which  the  child  went.     (See  Introd.  sec.  47.)     It  re- 
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presented  the  intention  or  the  mental  act  on  which  those  fonns 
ultimately  rested.     If  the  child  could  not  speak,  of  course  no 
such  forms  could  be  used ;  if  he  could  speak,  but  could  not 
understand  the  import  of  what  he  said,  or,  in  technical  language, 
if  being  still  infanti  proximus,  he  had  as  yet  little  or  no 
intellectus  (Gai.  iii.  109),  the  tutor  could  but  very  rarely,  by 
interposing  his  sanction,  give  legal  validity  to  words  uttered 
without  understanding.     It  was  only  when  the  act  would  confer 
a  very  great  and  very  clear  benefit  on  the  child,  that  this  was 
allowed.     (D.  xxix.  2.  9.)     But  when  the  child  had  entered  on 
liis  eighth  year,  and  was  now  jjubert a ti  proxtmus,  he  was  con- 
sidered to  have  intellectus^  but  not  indicium  {Theofh,  Paraph, 
on  Bk.  iii.  19.  9);  that  is,  he  understood  the  meaning  of  the 
form,  but  could  not  decide  for  himself  whether  it  was  to  his 
advantage  to  go  through  the  act  or  not.     This  want  of  judg- 
ment the  tutor  supplied ;  and  in  every  case  wliere  tlie  tutor 
gave  liis  sanction,  the  act  was  legally  valid.     In  some  cases, 
such  as  that  of  a  stipulation  (see  Introd.  sec.  85),  or  accepting 
an  inheritance  (see  next  paragraph),  the  pupil  could  do  nothing 
without  the  authority  of  the  tutor,  wliile  the  tutor  could  not 
represent  the  pupil,  but  both  were  obliged  to  act  together. 
Contracts  of  a  less  formal  kind  could  bo  made  by  the  tutor 
alone  as  the  agent  of  the  pupil,  and  of  course  could  be  made 
by  the  pupil  if  the  tutor  gave  his  sanction.     Justinian,  in  the 
concluding  part  of  this  Title,  discusses  the  eflPect  of  the  pupil 
acting  in  such  cases  without  this  sanction,  and  states  that  the 
minor,  in  cases  of  bilateral  contracts,  took  every  benefit,  but 
sustained  no  injury  firom  the  contract ;  because  while  his  tender 
years  shielded  him,  the  person  with  whom  he  contracted,  having 
by  the  agreement  made  a  formal  expression  of  his  will,  must 
abide  the  event.     But  when  it  is  said  that  a  pupil  took  every 
benefit  of  the  contract,  it  must  not  be  understood  that  he  could 
continue  to  enjoy  at  pleasure  the  advantages  of  another's  pro- 
perty without  giving  anything  for  the  enjoyment.     The  original 
owner  might  reclaim  the  property ;  and  if  a  profit  was  being 
derived  from  its  possession,  might  take  that  profit  to  himself. 
(D.  xxvi.  8.  5.  1.)    Only  he  could  never  make  the  pupil  restore 
or  refund  anything  that  was  once  gone;    and  while  a  pupil 
could  always  disclaim  an  executory  contract  made  to  his  dis- 
advantage, he  could  always,  through  the  intervention  of  his 
tutor,  enforce  one  that  prnmiHfi<il  to  benefit  liim. 

1.  Neque  tamen  hereditatcm  adire,  1.  Pupils,  however,  cannot,  without 

neque  bonomm  possessionem  petere,  the  antliorization  of  the  tntor.  enter 

neque  hereditatem  ex  fideicommisso  on  an  inheritance^  demand  the  pos- 

fiuscipere  aliter  possnnt,  nisi  tutoris  session  of  goods,  or  take  an  inherit- 
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Mietoritate,  qnamvis  illls  lacrosa  sit,      ance  given  by  a  fideicommisBunkj  even 
uec  ullam  Hamn^Tn  habeat  thongh  to  do  so  would  be  to  their  gain, 

and  could  involve  them  in  no  risk. 

D.  xxvi.  8,  9. 11. 


The  hereditas  was  the  Ifigal  succession  to  the  property  of,^ 
deceased,  the  bonorum  poasessio  was  a  succession  accorded  by 
the  praetor,  and  the  hereditas  ex  Jideicommtsso  wais  a  succes- 
sion received  through  the  intervention  of  a  trustee  appointed 
by  the  testator.     (See  Introd.  sec.  79.) 

It  was  not  any  risk  wliich  might  attach  to  accepting  the 
inheritance  that  originated  the  rule  that  the  pupil  was  unable 
to  accept  it  unless  with  the  authority  of  his  tutor,  for  the  text 
says  quamvis  lucrosa  sit,  but  the  act  of  accepting  was  too 
formal  and  solemn  a  one  for  a  minor  to  go  through. 

2.  A  tutor  who  wishes  to  authorize 
any  act,  which  he  esteems  advan- 
tageous to  his  pupil,  should  do  so  at 
once  while  the  business  is  going  on, 
and  in  person,  for  his  authorization 
is  of  no  effect  if  given  afterwards~or 


2.  Tutor  autem  statim,  in  ipso 
negotio,  prsesens  debet  auctor  fieri, 
si  hoc  pupillo  prodesse  existimaverit 
Post  tempus  vero  aut  per  epistolam 
interposita  auctoritas  nihil  agit 


by  letter. 


D.  xxvi.  8.  0.  6. 


3.  Si  inter  tntorem  pupillumque 
judicium  agendum  sit,  quia  ipse  tutor 
in  re  sua  auctor  esse  non  potest,  non 
pnetorius  tutor  ut  olim  constituitur, 
sed  curator  in  locum  ejus  datur :  quo 
interveniente  judicium  peragitur,  et 
eo  peracto  curator  esse  desinit 


3.  When  a  suit  is  to  be  commenced 
between  a  tutor  and  his  pupil,  as  the 
tutor  cannot  authorize  anything  in  a 
matter  pertaining  to  himself,  a  cura- 
g,  and  not,  as  formerly^  a  prcctonan 
tutor,  is  appointed,  by  whose  assist- 
ance the  suit  is  carried  on,  and  who 
ceases  to  be  curator  when  the  suit  is 
determined. 


Gai.  i.  18-1. 

Although  the  person  who  assisted  the  pupil  in  an  action  in 
which  the  tutor  was  concerned  did  exactly  what  the  tutor  did 
for  the  pupil  in  any  other  action,  and  thus,  as  having  to 
authorize  the  proceedings,  might  be  spoken  of  as  a  tutor 
(Ulp.  Reg.  11.  24),  yet,  as  he  was  given  for  a  particular  pur- 
pose, which  tutors  were  not  (see  Tit.  14.  4),  it  was  very 
natural  that  he  should,  in  preference,  receive  the  name  of 
curator. 

Subsequently  the  72nd  Novel  (cap.  1)  provided  that,  if  the 
pupil  became  at  any  time  the  debtor  of  the  tutor,  another  tutor 
or  curator  should  be  added  to  protect  the  pupil. 
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Tit.  XXII.    QUIBUS  MODIS  TUTELA  FINITUR. 

Pupilli    piipillffique  cam   pnbcres          Pupils,  both  male  and  female,  are  *^^  fy^U.  iu>' 

esse     CGcperint,     tutela     liberantur.  freed  from  tutelage  when  they  attain  ,j  ,  ^  i        / 

Pabertatem  autem   veteres    quidem  the  age  oi 

non  solum  ex  annis,  sed  etiam  ex  judgca  of  ] 

habitu  corporis  in  masculis  a?stimari  by  their  yk.«^,  »»v  ».o»  »j  «»»  u«^  ^  . 

Yolebant      Nostra   autem    mflyestas  velopment  of  their  bodies.    But  we,  tZ^J^M  ••^*^ 

dignum    esse    castitate    nostrorum  from  a  wish  to  conform  to  the  purity  ,  i  /      jt  L 

temporum    bene    putavit,    quod    in  of  the  present  times,  have  thought  it  ' '    i     ' 

feminis  et  antiquis  impudicimi  esse  proper,  that  what  seemed,  even   to  ^Itlu*  *\  M^ 

visum  est,  id  est,  inspectionem  habi-  tlie  ancients,  to  be  indecent  towards  ,   .     /  •'  ~  > 

tudinis  corporis,  hoc  etiom  in  mas-  females,  namely,  the  inspection  of  the  <^<^**^  Hj  •■**^ 

culos  extendere.    £t  ideo  sancta  con-  body,  should  be  thought  no  less  so  L^^t^Xlui 

stitutione    promulgata,    pubertatem  towards  males :  and  therefore,  by  our 

in  masculis  post  quartum  decimum  sacred  constitution,  we  have  enacted,  '^om«*%  7h« 

annum  completum  illico  initium  ac-  that  puberty  in  males  should  be  con-  / .    .  y^^ 

cipere  disposuimus,  antiqnitatis  nor-  sidered  to  commence  immediately  on  /  ***'  xMifTiM 

mam  in  feminis  personis  bene  posi-  the  completion  of  their  fourteenth  it^lu/^^tTu 

tam  suo  ordine  relinquentes,  ut  post  year ;  wliile,  as  to  females,  we  have  ^ 

duodecimum  annum  completum  >'iri-  preserved  the  wise  rule  adopted  by  i*U  tg\Ji4^4^ 

potentes  esse  credantur.  the  ancients,  by  which  they  are  ^s-  if-    i        t 

teemed  ftt  for  marriage  on  the  com-  '**'  rt***^'**  • 

pletion  of  tlieir  twelfth  year.  /l  ^  t      ^^ 

Gai.  i.  196 ;  C.  v.  CO.  3.  .    »  '     . 

We  learn  from  Gaius  and  Ulpian  {Re^.  11.  28)  that  the      if^jr - 
Proculeians  were  in  favour  of  a  particular  ago  being  fixed  as  '^*^*'^ 

that  of  puberty ;  the  Sabinians  wished  to  let  it  be  decided  by 
nature.     Justinian  here  decides  in  favour  of  the  former. 

1.  Item  finitur  tutela,  si  adrogati  1.  Tutelage  is  also  determined,  if 
sint  adhuc  impuberes,  vel  deportati ;  the  pupil,  before  attaining  the  age  of 
item  si  in  ser\itutem  pupillus  redi-  puberty,  is  either  arrogated,  or  suffers 
gatur  ut  ingratus  a  patrono,  vel  ab  dppf^ftAtinn.  or  is  reduced  to  slavery, 
hostibus  fuerit  captus.  or  becomes  a  captive. 

D.  xxvi.  i.  14. 

The  puhertati  proximus  was  considered  liable  to  criminal 
punishment  (C.  ix.  47.  7),  and  he  might  be  made  a  slave  for 
ingratitude  towards  his  patron.  (Theoph.  Paraph.)  If  he  re- 
turned from  captivity  the  tutelage  would  recommence.  (See 
Tit.  20.  2.) 

2.  Scd  et  si  usque  ad  certam  con-  2.  Again,  if  a  person  is  appointed 
ditionem  datus  sit  testamento,  eeque  by  testament  to  be  tutor  until  a  con- 
evenit  ut  desinat  esse  tutor  existente  dition  is  accomplished,  he  ceases  to 
conditione.  be  tutor  on  the  accomplishment  of 

the  condition. 

D.  xxvi.  1.  14.  5. 

3.  Simili  modo  finitur  tutela  morte  3.  Tutelage  ends  also  by  tlie  death 
vel  pupillorum  vel  tutorum.                      of  the  tutor,  or  of  the  pupil. 

D.  xxvii.  3.  4. 
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4.  Scd  ot  capitis  deminutione  tii- 
toris,  per  qnam  libertas  vel  ci\itas 
rjus  amittitur,  omnis  tutela  peril. 
Minima  autem  capitis  deminutione 
tutoris,  vcliiti  si  sc  in  adoptionem  de- 
derit,  legitima  Ionium  tutela  pcrit; 
cetcrn?  non  percunt.  Sed  pnpilli  et 
pupillffi  capitis  deminutio,  licet  mi- 
nima sit,  omncs  tutelas  tollit 


4.  When  a  tutor,  by  a  capitis  dtmi- 
mUioy  loses  his  liberty  or  his  citizen- 
sliip,  his  tutela{;c  is  in  every  case  at 
an  end.  But,  if  he  undergo  only  tho 
least  capitis  dcminutio^  as  when  a 
tutor  gives  himself  in  adoption,  tlien 
only  legal  tutelage  is  ended,  and  not 
the  other  kinds;  but  any  capitis  de- 
minutio  of  tlie  pupils,  even  tlio  least, 
always  puts  an  end  to  Uie  tutelage. 

D.  iv.  5.  7 ;  D.  xxvi.  4.  2. 

The  tutela  legitima  belonged  to  tho  nearest  of  the  annati 
in  right ^i  hiS  f^oaiShn  in  tlie  family ;  but  a  tutor  appointed  l)y 
testament  or  by  any  special  means  had  a  charge  committed  to 
him  personally,  and  his  change  of  family  could  not  alter  this. 

Tho  minima  deminutio  capitis  suffered  by  the  pupil  would 
make  him  under  the  power  of  tho  arrogator ;  and  as  ho  would 
be  no  lonp^er  sui  juris ^  he  could  no  longer  have  a  tutor. 


5.  Prn'terca,  qui  ad  certum  tempus  5.  A  tutor,  again,  who  is  appointed 

testamento  dantur  tutores,  finito  eo      by  testament  to  hold  office  diuing  a 
deponunt  tutelam.  certain  time,    lays  down    his  office 

when  the  time  is  expired. 

D.  xx\i.  1.  14.  3. 


0.  Desinnnt  aulcm  tutores  esse, 
qui  vel  removcntur  a  tutela  ob  id 
quod  suspccti  visi  sunt,  vel  ex  justa 
causa  sese  cxcusant  et  onus  admi- 
nistrandm  tutelic  deponunt,  sccim- 
dum  oa  quos  inferius  proponemus. 


0.  Thoy  also  cease  to  be  tutors 
who  are  removed  from  their  office  on 
suspicion,  or  who  excuse  tliemsclves 
on  good  grounds  from  tlie  burden  of 
the  tutelage,  and  rid  themselves  of  it 
according  to  the  rules  we  will  give 
hereafter. 


D.  xxvi.  1.  14.  4. 

At  the  end  of  tho  tutelage  tho  pupil  could  bring  an  action 
to  mako  the  tutor  account  {actio  ttitehc  directa);  Uie  tutor 
could  bring  one  to  procure  indemnification  for  all  losses  he  had 
sustained  {actio  tutelw  contraria).  In  the  same  way  there 
was  an  action  against  and  in  behalf  of  a  curator  for  similar 
purposes  {actio  negotiorum  gestorum  directa  vel  contraria). 


Tit.  XXIII.    DE  CURATIONIBUS.- 


Masculi  pubercs  et  feminoe  viripo- 
tentes  usque  ad  \iccsimum  quintum 
annum  complctum  curatorcs  acci- 
piunt ;  quia  licet  puberes  sint,  adhuo 
tamen  ejus  setatis  sunt  ut  sua  ncgotia 
tucri  non  possint. 


Males  arrived  at  the  age  of  puberty 
and  females  of  a  marriageable  age, 
receive  ciurators,  until  they  have  com- 
pleted tlieir  twenty-ftftli  year;  for, 
although  they  have  attained  the  age 
of  puberty,  they  arc  still  of  an  ago 
which  makes  them  unfit  to  protect 
tlxeir  own  interests. 
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Gai.  i.  197. 

The  law  of  the  Twelve  Tables  provided  for  the  appointment   /^  ^^^ 
of  curators  in  the  case  of  madmen  and  prodigals,  but  did  not  Ci<(uttn*  ^ 

make  any  provision  for  the  protection  of  young  persons  who     .     o 

had  attained  the  a^e  of  puberty.     The  first  enactment  on  the 
subject,  of  which  wo  have  any  knowledge,  is  the  lex  Plmtoria^ 
or,  as  it  is  often  written,  LatoriUy  passed  before  the  time  of 
Plautus  (Pseud,  act  i.  sc.  3),  which,  fixing  the  age  of  the   ^/-  V> 
per/ecta  alas  at  twenty -five  years,  provided  that  any  one  de-    / '^ 
frauding  a  person  under  that  age  should  be  liable  to  a  criminal    /  «— 

prosecution  and  to  infamy  (Cic.  de  Nat,  Deor.  3.  30 ;  de  Off.   f^  hm^ 
8.  16);  and  probably  permitted  the  appointment  of  curators  in    jl  '  L  ^ 
cases  where  a  good  reason  for  the  appointment  was  given.    The       **/*•'*•  ^ 
prffitor  subsequently  provided  a  remedy,  which  was  a  great  ^(T 

protection  to  persons  under  twentv-five  years  who  came  before  -— ? 

him,  by  directing,  in  all  cases  of  fraud,  a  retiiitiitio  in  integrum : 
that  is,  that  the  applicant  should  be  placed  exactly  in  the  posi- 
tion in  which  he  would  have  been  had  not  the  fraud  been  prac- 
tised against  him.  FincJly,  Marcus  Antoninus  ordered  tliat 
curators  should  be  given  in  all  cases,  witliout  inquiry,  on  the 
application  ot  the  pudes.  i  nis  seems  tiie  most  probable  and 
consistent  account  or  iJSb  matter,  which  has  been  the  subject 
of  much  dispute  among  commentators.  The  chief  authority 
is  Julius  Capitohnus,  in  Vita  M.  Aitrel,  Anton,  cap.  10,  who 
says, — ^^  De  curatorihus  veroy  quuin  ante  non  nisi  ex  lege 
Ltetoria,  vel  propter  lasciviani  vel  propter  dementiam,  da- 
rentur  ita  statuit  [M,  Antoninus^  at  omnes  adulti  curatorem 
acciperent  non  redditis  causis" 

1.  Dan  tor  autem  curatores  ab  iis-  I.  Curators  are  appointed  by  the 
dem  magistratibus,  a  quibns  et  tu-  same  magistrates  irho  appoint  tiitors. 
tores.    Scd  curator  testamento  non      A  curator  cannot  be  so  appointed  by 

datur,  sed  datus  confirmatur  dccroto      tes|£j;&ent,  but  if  appointed,  lie  may  / 

prsetoris  vel  prassidis.  bo  confirmed  in  his  office  by  a  de-    A^ff^    ^ 

cree  of  the  proetor  or  prases.  ' '  ' 

Gai.  i.  I.  IQ8  ;  D.  xxvi.  3.  I.  3.  /      /    7^ 

The  magistrates  who  appointed  the  curators  were,  therefore,'  — *■ 

at  Rome,  the  preefectus  urbi  or  the  prsetor;  in  the  provinces,  '^ 

the  prases  or  municipal  magistrate.     (See  Tit.  20.  4.)     A  L^-^^^  . 

curator  couia  not  be  appointed  by  testament,  because  it  was/t-Ii 

not  certain  that  the  adolescents  would  require  one.  If  he  did 
require  one,  it  was  natural  that  the  person  named  in  the  testa- 
ment of  the  father  should  be  selected  by  the  magistrate  as  the 
most  proper  person. 

2.  Item  inviti  adolescentes  cura-  2.  No  adolescent  is  obliged  to  re- 
tores  non  acdpiant,  pneterqaam  in      ceive  a  curator  against  his  will,  uii- 
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litem ;   curator   enim  et  ad  certain      less  in  case  of  a  law-suit,  for  a  cu- 
causam  dari  potest.  rator  may  be  appointed  for  a  parti- 

cular special  purpose. 

D.  xxvi.  6.  2.  5. 

M.0C'\f9u^  A  person  who  had  attained  the  age  of  puberty  was  not 
obliged  to  have  a  curator ;  but,  practically,  he  was  almost  sure 
to  apply  for  one,  as  it  was  part  of  his  tutor's  duty  to  urge  him 
to  do  so  (D.  xxvi.  7.  5.  5),  and  ho  could  not,  at  the  ago  of 
fourteen,  be  fit  to  manage  his  own  affairs.  There  were  two 
other  cases,  besides  that  mentioned  in  the  text,  in  which  a 
curator  was  given  against  the  will  of  tlie  adolescent  for  whom 
he  was  appointed.  When  a  debtor  wished  to  pay  a  debt  owed 
to  the  adolescent  (D.'iv.  4.  72),  or  tlie  tutor  to  settle  his 
accounts  with^  him  (C.  v.  31.  7),  a  curator  was  appointed  to 
watch  the  interests  of  the  adolescent,  and  thus  to  make  the 
payment  and  settlement  indisputably  valid ;  for  if  the  adoles- 
cent were  left  to  himself,  the  prsetor  might,  on  suspicion  of 
fraud,  order  a  restitutio  in  integrum.  The  curator,  once  ap- 
pointed, held  his  office  until  the  adolescent  attained  the  age 
of  twenty-five ;  but  if  an  adolescent  who  had  a  curator  was 
thought  capable  of  managing  his  affairs,  he  might,  by  the 
special  grant  of  tlie  emperor,  have  a  dispensation  {venia  atatis) 
fi*om  waiting  for  the  full  age;  but  it  was  requisite,  to  obtain 
this,  tliat  a  man  should  be  twenty,  and  a  woman  eighteen  years 
of  ago.     (D.  iv.  4.  3 ;  C.  ii.  45.) 


3.  Furiosi  quoque  ct  prodigi,  licet 
majores  viginti  quinque  annis  sint, 
tamen  in  curationo  sunt  adg^atorum 
ex  lege  duodecim  tabularum ;  sed  so- 
lent  Romas  prsfectus  urbi  yel  preptor, 
et  in  provinciis  presides  ex  inquisi- 
tione  eis  cnratores  dare. 


3.  Madmen  ^nd  py^'ffft^s-  althougli 
past  the  age  of  twenty-five,  are  yet 
placed  under  the  cyratprsliip  of  their 
agnaiiy  by  the  law  of  tte  Twelve  Ta- 
blesT  But  ordinarily,  after  inquiry 
has  been  made  into  the  circum- 
stances, curators  are  appointed  for 
them,  at  Rome,  by  the  prefect  of  the 
city  or  the  prsetor;  in  the  provinces, 
by  the  pnetct. 


i),  xxvii.  10.  1. 

If  the  father  of  the  person  requiring  a  curator  had  died 
intestate,  the  nearest  aanatus  was  the  curator  by  the  law  of 
the  Twelve  Tables ;  but  if  there  was  no  agnatus,  or  only  some 
one  unfit  for  the  ofl&ce,  the  magistrate  appointed  a  curator. 
(Theoph.  Paraph,)  If  tlie  person  who  required  the  curator 
was  heir  under  his  father  s  testament,  tlie  agnati  were  excluded 
from  their  right  of  curatorship  ex  hge,  and  the  magistrate 
appointed.  (Ulp.  Reg,  12.  8.)  The  passage  in  Ulpian  is  too 
clear  to  admit  a  doubt  that  this  was  the  law  in  his  time,  but  it 
is  not  easy  to  see  how  the  agnati  were  interested  in  die  one 
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case  less  than  in  the  other,  unless  we  are  to  suppose  that  the 
paterfamilias  making  a  testament  in  favour  of  the  person 
requiring  a  curator  was  considered  as  an  expression  of  his  wish 
to  exclude  the  agnati  from  any  concern  with  the  inheritance. 
Probably,  except  in  the  case  of  a  testament  made  by  an 
ascendant,  the  distinction  did  not  apply,  and  an  agnatus  would 
be  the  legal  curator  of  a  person  who  had  inherited  under  the 
testament  of  a  stranger. 

4.  Sed  et  mente  captis,  et  surdis, 
et  xnutis,  et  qui  perpetuo  morbo  labo- 
rant,  quia  rebus  suis  superesse  non 
possunt,  cnratores  dandi  sunt. 


4.  Persons  who  are  of  unsound 
mind,  or  who  are  deaf,  mute,  or  subject 
to  any  perpetual  malady,  since  they  are 
unable  to  manage  their  own  afDurs, 
must  be  placed  under  curators. 

D.  xxvii.  10.  2. 

The  vfori  furiosi,  that  is,  the  mad  as  opposed  to  tlie  imbecile, 
in  the  law  of  the  Twelve  Tables  was  taken  strictly,  and  there 
was  no  legal  curator  for  any  one  suffering  under  any  other  form 
of  mental  malady. 

5.  Interdum  autem  et  pupilli  cura- 
tores  accipiunt :  ut  puta  si  legitimus 
tutor  non  sit  idoneus,  quoniam  ha- 
benti  tutorem  tutor  dari  non  potest. 
Item  si  testamento  datus  tutor,  yel  a 
prffitore  \e\  prseside,  idoneus  non  sit 
ad  administrationem,  nee  tamen  frau- 
dulenter  negotia  administret,  solet  ei 
curator  adjungi.  Item  in  locum  tu- 
torum  qui  non  in  perpetuum,  sed  ad 
tempus  a  tutela  excusantur,  solent 
curatores  darL 


5.  Sometimes  even  pupils  receive 
curators ;  as,  for  instance,  when  the 
legal  tutor  is  unfit  for  the  office  ;  for 
a  person  who  already  has  a  tutor 
cannot  have  another  given  him; 
again,  if  a  tutor  appointed  by  testa- 
ment, or  by  the  pnctor  or  prases,  is 
unfit  to  administer  the  affairs  of  his 
pupil,  although  there  is  nothing  frau- 
dulent in  the  way  he  administers 
them,  it  is  usual  to  appoint  a  curator 
to  act  conjointly  with  him.  It  is  also 
usual  to  assign  curators  in  the  place 
of  tutors  excused  for  a  time  only. 


D.  xxvi.  1. 13 ;  D.  xxvi.  2.  27;  D.  xxvi  6. 15  and  16. 


6.  Quod  si  tutor  adversa  valetudine 
vel  alia  necessitate  impeditur  quomi- 
nus  negotia  pupilli  administrare  pos- 
sit,  et  pnpillus  vel  absit  vel  infans  sit, 
quern  velit  actorem,  periculo  ipsius 
tutoris,  prsetor  vel  qui  provinciae  prse- 
erit,  decreto  constituet. 


6.  If  a  tutor  is  prevented  by  iU- 
ness  or  otherwise  from  administer- 
ing the  affairs  of  his  pupil,  and  his 
pupil  is  absent,  or  an  infant,  then 
the  prsctor  or  prases  of  the  province 
will,  at  the  tutor's  risk,  appoint  by 
decree  any  one  whom  the  tutor  se- 
lects to  be  the  agent  of  the  pupiL 

D.  xxvi.  7.  24. 

This  agrent  is  to  be  distinguished  from  a  curator.  He  is 
merely  a  person  who  acts  under  the  tutor,  and  for  whom  the 
tutor  is  responsible.  If  the  pupil  were  present,  and  past  the 
age  of  infancy,  he,  with  the  authorization  of  the  tutor,  could 
appoint  the  agent,  and  there  would  be  no  necessity  for  the 
confirmation  of  a  magistrate ;  hence  the  words  et  pujpillus  vel 
absit  vel  infans  sit. 


160 


LIB.  I.    TIT.  XXIV. 


The  uncertain  duration  of  mental  iDcapacity  made  the  person 
entrusted  with  the  case  of  one  suffering  under  it  be  termed  a 
curator,  not  a  tutor ;  otherwise  the  sufferer  miglit  be  as  inca- 
pable of  going  through  legal  forms  as  an  infant.  An  adolescent 
and  a  prodigus  could  go  through  all  the  forms  of  law,  dnd 
therefore  there  was  no  necessity,  in  their  case,  for  the  curator 
having  any  auctoritas.  If  they  went  through  the  prescribed 
forms,  they  were  legally  bound,  whether  the  curator  consented 
or  not;  but  unless  the  curator  consented,  the  prajtor  would 
always  interpose  and  relieve  them  from  any  consequences  tliat 
might  be  prejudicial ;  and  so  they  were  not  really  bound,  imless 
with  the  curator's  consent. 


Tit.  XXIV.    DE  SATISDATIONE  TUTORUM  VEL 

CURATORUM. 


Ne  tamen  pupiUorum  pnpiUarumve, 

et  eomm  qui  quscve  in  curationu  siint, 

^^      .»     negotia  a  curatoribus  tutoribusve  con- 

'0  fiMMUc^^    smnantur  vel  deminuantur,  curat  prue- 

^  .     tor  ut  et  tutores  et  curatores  eo  no- 

ViUMi  ^^iitkUfinino  satisdcnt      Sed  hoc  non  est 

perpetuum;  nam  tutores  testamcnto 

dati    satisdarc    non    coguntur,  quia 

fides  eorum  et  diligentia  ab  ipso  tes- 

tatore  probata  est    Item  ex  inquisi- 

tiono  tutores  vel  curatores  dati  satis- 

datione  non  onerantur,  quia  idonei 

electi  sunt. 


r.^ 


A  ^« 


*7 


To  prevent  the  property  of  pupils 
and  persons  placed  imdcr  curators 
being  wasted  or  destroyed  by  tutors 
or  curators,  tJie  praetor  sees  tli at  tu- 
tors and  curators  give  security  agamst 
such  conduct  But  tills  is  not  always 
necessary;  a  testamentary  tutor  is 
not  ^'^"^pfillfid  to  fV'^^  QnAi^t^fy,  as  his 
fidelity  and  dihgence  have  been  re- 
cognised by  the  testator.  And  tutors 
and  curators  appointed  upon  inquiry, 
are  not  obliged  to  give  security,  be- 
cause thev  Ijave  bcnii  fihpsen  as  being 
proper  persons. 


Gai.  i.  IQO,  200. 

A  patron  and  a  father,  when  tutors,  were  ordinarily,  though 
not  as  a  matter  of  right,  exempt  from  the  necessity  of  giving 
caution.  (D.  xxvi.  4.  5.  1.)  This  necessity,  therefore,  only 
fell  on  tutores  or  curatores  leyitimi^  and  tliose  appointed  by 
inferior  magistrates;  those  appointed  by  higher  magistrates 
being  only  appointed  after  inquiry,  which  rendered  the  giving 
of  security  needless.  (See  Tit.  20.  4.)  The  persons  who  be- 
came sureties  (for  the  security  demanded  was  always  tliat  of  the 
guarantee  of  third  persons)  went  tlirough  the  form  oijide- 
jussio.  The  pupil  or  the  person  requiring  a  curator  asked  tlie 
surety  whether  he  guaranteed  the  safety  of  the  property.  Fide 
juhisne  rem  salvam  fore.  And  he  answered,  Fide  juheo.  If 
tlie  pupil  or  adult  could  not  go  through  the  ceremony,  his 
slave,  or,  if  he  had  no  slave,  a  person  appointed  by  the  magis- 
trate, went  through  the  form  for  him.     (See  Bk.  iii.  Tit.  20.) 
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Besides  the  gaarantee  taken  for  the  fidelity  of  the  tutor  and 
curator,  and  the  general  liability  of  the  whole  of  the  tutor  s  or 
curator  s  property  to  make^good  any  losses  incurred  through 
tBeir  neglect,  those  entrusted  to  their  care  liad  a  further  prb- 
tection  in  the  necessity  under  which  the  tutor  and  curator  were 
to  make  an  inventory  of  all  the  property  of  the  pupil  or  person 
requiring  a  finr^t/>r  (c.  v.  .'^l.  IH)  !  and^  atter  the  pnhlicatioTi 

of  tte  78th  Novel,  by  the  tutor  or  curator  being  obliged  to  pledge 
himself  by  oath  that  he  would  act  as  a  "  bonus  paterfamilias** 
would  act.     (Nov.  78,  cap.  7.) 


1.  Sed  si  ex  testamento  vel  inqui- 
sidone  dao  pluresve  dati  fuerint,  po- 
test onus  ofiferre  satis  de  indemnitate 
pupiUi  vel  adolescentis,  et  contutori 
vel  concuratori  prseferri  at  solus  ad- 
ministret,  vel  ut  contutor  satis  offerens 
prffiponatur  ei,  et  ipse  solus  admiui- 
stret  Itaque  per  se  non  potest  pe- 
tere  satis  a  contutore  vel  concuratore 
suo ;  sed  offerre  debet,  ut  electionem 
det  contutori  vel  concuratori  suo, 
utnim  velit  satis  accipere  an  satis- 
dare.  Quod  si  nemo  eorum  satis 
offerat,  si  quidem  adscriptum  Aierit 
a  testatore  quis  gerat,  ille  gerere  de- 
bet ;  quod  si  non  fherit  adscriptum, 
quern  mtgor  pars  elegerit,  ipse  gerere 
debet,  ut  edicto  protons  cavetur.  Sin 
autem  ipsi  tutores  dissenscrint  circa 
eligendum  eum  vel  eos  qui  gerere 
debent,  pnetor  partes  suas  interpo- 
nere  debet.  Idem  et  in  pluribus  ex 
inquisitione  datis  probandum  est,  id 
est,  ut  major  pars  eligere  possit,  per 
quem  administratio  fieret. 


I.  If  two  or  more  are  appointed  by 
testament,  or  by  a  magistrate,  after 
inquiry,  as  tutors  or  curators,  any  of 
them,  by  offering  security  for  the  in- 
demnification of  the  pupU  or  adoles- 
cent, may  be  preferred  to  his  co- tutor 
or  co-curator,  so  that  he  may  either 
alone  administer  the  property,  or 
may  oblige  his  co-tutor  or  co-curator 
to  give  security,  if  he  wishes  to  ob- 
tain the  preference  and  become  the 
sole  administrator.  He  cannot  di- 
rectly demand  securit 


o- 

tutbr  or  co-curator ;  he  must  offer  it 
himself,  and  so  give  his  co-tutor  or 
co-curator  the  choice  to  receive  or  to 
give  security.  If  no  tutor  or  curator 
offers  security,  the  person  appointed 
by  tne.  testator  to  manage  the  pro- 
perty, sliall  manage  it ;  but  if  no  such 
person  be  appointed,  then  the  admi- 
nistration will  fall  to  the  person  whom 
a  majority  of  the  tutors  shall  choose, 
as  is  provided  by  the  prstorian  edict. 
If  the  tutors  disagree  in  their  choice, 
the  pnetor  must  interpose.  And  in 
the  same  way,  when  several  are  ap- 
pointed after  inquiry  by  a  magistrate, 
a  majority  is  to  determine  who  shaU 
administer. 


f/1 


nc**^ 


D.  xxvi.  2.  17.  19. 1 ;  D.  xxvi.  7.  3.  1.  7,  8,  9. 

As  it  was  generally  most  convenient  that  one  tutor  alone 
should  act,  although  alf  continued  responsible  (D.  xxvi.  7.  3. 
2.  6),  it  was  necessary  that  the  tutor  who  did  act,  tutor  one- 
rarius  (opposed  to  tutores  honorarii,  those  who  did  not  act), 
should  give  security  to  the  co-tutors.     If  he  did  not,  he  could  '      . 

be  copipelled  by  the  means  described  in  the  text,  either  to  do  v/JvuC****^  «Tl 
so  or  to  allow  some  other  co- tutor  to  take  his  place.  Some-  ^^  T^,^ 
times  the  tutelage  was  apportioned  by  the  magistrate  among  Cu^^^^A*^ 

M  **"■ 
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tho  different  tutors,  and  each  had  a  separate  duty  to  perform, 
for  which  he  alone  was  responsihle.     (D.  xxvi.  7.  3.  9.) 


2.  Sciendum  autem  est,  non  solum 
tutorcs  vel  curatores  pupillis  vel 
adultis  ceterisquc  pcrsoniH  ex.  ad- 
ministratione  rcmm  tencri ;  sed 
etiam  in  cos  qui  satisdationem  acci- 
piunt,  Rubsidiariam  actionem  esse, 
qu>c  ultimum  eis  pncsidium  possit 
adferre.  Snbsidiaria  autem  actio  in 
eos  datur,  qui  aut  omnino  a  tutoribus 
Tel  curatoribus  satisdari  non  cura- 
verunt,  aut  non  idoneo  passi  sunt 
caveri.  Quro  quidcm,  tarn  ex  pm- 
dentium  responsis  quam  ex  consti- 
tntionibus  impcrialibus,  etiam  in 
liercdes  eorum  cxtenditur. 


2.  It  should  be  obsen'ed  that  it  is 
not  only  tutors  and  curators  who  are 
responsible  for  Uieir  administration 
to  pupils,  minors,  and  the  other 
persons  we  liave  mentioned,  but,  as 
a  last  safeguard,  a  subsidiary  action 
may  be  brought  against  the  magis- 
trate who  gave  liim  tlie  security.  The 
subsidiary  action  may  be  brought 
against  a  magistrate  who  has  wholly 
omitted  to  take  security,  or  lias  taken 
insufficient  security ;  and  the  liability 
to  this  action,  according  to  the  re- 
sponses of  the  jurisprudents,  as  well 
as  the  imperial  constitution,  extends 
also  to  the  heirs  of  the  magistrate. 

D.  xxvii.  8.  I.  11,12.4.6. 

The  heirs  of  the  mtigistrate  were  only  liable  where  tho  neg- 
ligenoe  of  the  niagistratc~B'a(r"5een  very  great.  TD.  xxvii.  8.  C.) 


3.  Quibus  constitutionibus  et  illud 
exprimitnr,  ut  nisi  caveant  tutores 
vel  ciuratores,  pignoribus  captis  coer- 
ceantur. 


H.  The  same  constitutions  also  ex- 
pressly enact,  that  tutors  and  cura- 
tors who  do  not  give  security,  may  be 
compelled  to  do  so  by  seizure  of  their 
goods  as  pledges. 


C.  V.  35.  2. 

The  magistrate  would  order  a  portion  of  their  property  to  bo 
seized,  and  retained  until  they  gave  security.  (Theophil. 
Paraj)/ir.) 

4.  Neither  the  prefect  of  the  city, 
nor  the  prtntor,  nor  tho  prcestt-g  of  a 
province,  nor  any  other  magistrate  to 
whom  the  appointment  of  tutors  be- 
longs, shall  be  liable  to  this  action, 
but  only  those  magistrates  whose  ordi- 
nary duty  it  is  to  exact  the  security. 


4.  Neque  autem  pra7fectus  urbi, 
Deque  pnetor,  nequo  praises  pro- 
vinciic,  nequo  quis  alius  cui  tutorcs 
dandi  jus  est,  hac  actione  tenebitur; 
sed  hi  tantummodo  qui  satisdationem 
exigerc  solent 


D.  xx\ii.  8.  1.  1. 


The  words  of  the  text,  wliich  are  borrowed  from  Ulpian,  are 
not  strictly  correct  when  applied  to  the  title  of  Justinian ;  as 
under  his  system  the  municipal  magistrates,  whose  business  it 
was  to  take  security,  could  in  some  cases  appoint  tutors.  (Tit. 
20,  6.) 
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Tit.  XXV.    DE  EXCUSATIONIBUS  TUTORUM  VEL 

CURATORUM. 


Excosontur  antem  tntores  vel  cura- 
tores  variis  ex  causis,  plerumque 
autem  propter  liberos,  sive  in  po- 
testate  sint,  sive  emancipati.  Si  enim 
tres.  liberos  superstites  Roma!  quis 
habeat,  vel  in  Italia  quatuor,  vel  in 
provineiis  quinque,  a  tutela  vel  cura 
potest  excusari,  exemplo  ceterorum 
moneram ;  nam  et  tutelam  vel  curam 
placnit  publicum  munus  esse.  Sed 
adoptivi  liberi  non  prosunt,  in  adop- 
tionem  autem  dati  naturali  path  pro- 
sunt.  Item  nepotes  ex  filio  prosunt, 
nt  in  locum  patris  succedant ;  ex  filia 
non  prosunt.  Filii  autem  superstites 
tantum  ad  tutelas  vel  curse  muneris 
excusationem  prosunt;  defuncti  non 
prosunt.  Sed  si  in  belio  amissi  sunt, 
quaesitum  est  an  prosint?  £t  constat 
eos  solos  prodesse,  qui  in  acie  amit- 
tuntur;  hi  enim  qui  pro  republica 
ceciderunt,  in  perpetuum  per  gloriam 
vivere  intelliguntur. 


Tutors  and  curators  are  excused 
on  ditterent  grounaa :  most  ireouenuy 
on  account  of  the  number  of  their 
children,  whether  in  their  power  or 
emancipated.  For  any  one  who  at 
Home  has  three ''children  living,  in 
Italy  four,  or  in  the  Provinces  five, 
may  be  excused  from  being  tutor  or 
curator  as  from  other  offices,  for  the 
office  of  both  a  tutor  and  a  curator  is 
considered  a  public  one.  Adopted 
children  will  not  avail  the  adopter, 
but  though  given  in  adoption  are 
reckoned  in  favour  of  their  natural 
father.  Grandchildren  by  a  son,  when 
they  succeed  in  place  of  their  father, 
may  bo  reckoned  in  the  number,  but 
not  grandchildren  by  a  daughter.  It 
is  only  those  children  who  are  living 
that  can  be  reckoned  to  excuse  any 
one  from  being  tutor  or  curator,  and 
not  those  who  are  dead.  It  has  been 
questioned,  however,  whether  those 
who  have  perished  in  war  may  not  be 
reckoned;  and  it  has  been  decided, 
that  those  who  die  in  battle  may,  but 
they  only,  for  gloiy  renders  those 
immortal  who  have  fallen  for  their 
country. 

D.  xxvii.  I.  2.  2.  ^c;  D.  xxvii.  1.  18. 

It  was  coDsidered  a  matter  of  public  policy  that  tutors  or 
curators  should  act  when  their  assistance  was  necessary,  and, 
thefefore,  those  who  were  appointed  were  obliged  to  accept  the 
ojBce.  unless  they  could  establish  any  valid  reason  for  being 
excused.  This  title  gives  a  number  of  grounds  on  which  a 
person  appointed  tutor  or  curator  was  excused  from  holding  the 
ofl&ce.  These  grounds  of  excuse  may  be  classed  with  tolerable 
accuracy  under  three  heads — 1.  The  discharge  of  some  public 
duty  (pr.  and  paragraphs  I,  2,  3.  14,  15);  2.  15eing  in  a  posi- 
tionadverse  to  the  pupil  or  adult  (paragraphs  4.B.  ii,  iz.  i\)) ; 
8.  Being  incompetent  to  sustain  the  burden  of  the  ofl&ce. 
(paragraphs  5,  6,  7,  8.  13.) 

It  was  the  iex  Papia  Poppaa  that  first  introduced  exemp- 
tion on  the  ground  of  the  number  of  the  children. 

Grandchildren  by  the  daughter  were  not  reckoned,  as,  other- 
wise^ they  would  have  been  reckoned  by  two  different  persons, 
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their  matemtJ  grandfather  and  their  paternal  father  or  grand- 
father. 


1.  Item  divas  Marcus  in  semen- 
stribus  rescripsit,  eum  qui  res  fisci 
administrat,  a  tutela  vel  cura,  quam- 
din  administrat,  exonsari  posse. 


1.  The  Emperor  Marcus  declared 
by  rescript  in  his  Scmestriaf  that  a 
person  engaged  in  administering  the 
property  of  the  fiscal  department  is 
excused  from  being  tutor  or  curator 
while  his  administration  lasts. 


D.  xxvii.  1.  41. 


Augustus  and  Tiberius  held  a  council  of  senators  every  six 
months  for  the  discussion  of  aflFairs  (Suet.  Au^.  36) ;  and  we 
gather  from  the  text  that  the  practice  was  also  adopted  by 
Marcus  Aurelius,  who  published  the  records  of  the  councils 
under  the  name  of  semestria. 


2.  Item  qui  reipublicse  causa  ab- 
sunt,  a  tutela  vel  cura  excusantur. 
Sed  et  si  fuerint  tutores  vel  curatores, 
deinde  reipublicae  causa  abesse  coepe- 
rint,  a  tutela  vel  cura  excusantur, 
quatenus  reipublicffi  causa  absunt,  et 
interea  curator  loco  eorum  datur. 
Qui  si  reversi  fuerint,  recipiunt  onus 
tutelte:  nam  nee  anni  habent  vaca- 
tionem,  ut  Papinianus  Ubro  quinto 
responsorum  rescripsit;  nam  hoc 
spatium  habent  ad  novas  tutelas 
vocati. 


2.  Persons  absent  on  the  service 
of  the  state  are  excused  from  "being 
tutors  or  curators;  and  if  those  who 
have  already  been  appointed  either 
as  tutors  or  curators,  should  after- 
wards be  absent  on  the  public  ser- 
vice, they  are  excused  during  their 
absence,  and  meanwhile  curators  are 
appointed  in  their  place.  On  their 
return,  they  must  again  take  upon 
them  the  burden  of  tutelage,  and, 
according  to  Papinian's  opinion,  ex- 
pressed in  the  fifth  book  of  his 
answers,  are  not  entitled  to  the  pri- 
vilege of  a  year's  vacation,  which  is 
only  allowed  them  when  they  are 
called  to  a  new  tutelage. 

D.  xxvii.  1.  10.  pr.  and  2. 

The  meaning  of  the  text  is  that,  if  they  had  commenced 
holding  the  office  of  tutor  before  their  absence,  they  were 
obliged  to  resume  it  immediately  on  their  return.  If,  when 
they  returned,  a  new  tutelage  was  imposed  on  them,  they  might 
delay  for  a  year  to  enter  on  its  duties. 


3.  Et  qui  potestatem  habent  ali- 
quam,  se  excusare  possunt,  ut  divus 
Marcus  rescripsit ;  sed  coeptam  tute- 
1am  deserere  non  possunt 


3.  By  a  rescript  of  the  Emperor 
Marcus,  all  persons  invested  witli 
magisterial  power  may  excuse  them- 
selves ;  but  they  cannot  abandon  the 
office  of  tutor,  which  they  have 
already  undertaken.  "^ 


D.  xxvii.  1.  17.  5. 


Qui  potestatem  aliquam  habent;  ».  e.  all  magistrates,  in- 
cluding local  magistrates. 
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4.  Item  propter  litem  qiiam  cum  4.  No  tutor  or  curator  can  excuse 

pupillo  vel  adulto  tutor  Tel  curator  himself  by  alleging  a  law-suit  with 

habet,  excusare  oemo  se  potest,  nisi  the  pupil  or  adult;  unless  the  suit 

forte  de  omnibus  bonis  vel  hereditate  embraces  the  whole  of  the  goods,  or 

controversia  sit.  the  property,  or  is  for  an  inheritance. 

D.  xxvii.  1.  21. 

Justinian  afterwards,  in  the  72n(i  Novel  (c.  1),  decided  that 
no  creditor  or  debtor  of  the  pupil  or  adult  should  be  allowed  to 
become  tutor  or  curator. 

6.  Item  tria  onera  tutelar  non  ad-  0.  Three  tutelages  or  curatorships, 

fectatffi  vel  curse  pnestant  vocationem,  if  unsolicited,  serve  as  an  excuse 
quamdiu  administrantur :  ut  tamen  from  filling  any  other  such  office, 
plurium  pupillorum  tutela,  vel  cura  which  the  holder  continues  to  dis- 
eorumdem  bonorum,  veluti  fratrum,  charge  the  duties.  But  the  tutelage 
pro  una  computetur.  of  several  pupils,  or  the  curatorship 

of  an  undivided  property,  as  where 
the  pupils  or  adults  are  brothers,  is 
reckoned  &s  one  only. 

D.  xxvii.  1.  3.  15.  15. 

6.  Sed  et  propter  paupertatem  ex-  C.  Poverty  also  is  a  sufficient  ex- 
cusationem  tribui  tam  divi  fratres  cuse,  when  it  can  be  proved  such  as 
quam  per  se  divus  Marcus  rescripsit,  to  render  a  man  incapable  of  the 
si  quis  imparem  se  oneri  injuncto  burden  imposed  upon  him,  according 
possit  docere.  to  the  rescripts  given  both  by  the  im- 
perial brothers  together,  and  by  the 
Emperor  Marcus  singly. 

D.  xxvii.  1.  7. 

Marcus  Aurelius  Antoninus  and  Lucius  Verus  were  the  divi 
fratres. 

7.  Item    propter    adversam    vale-  7.  Illness  also,  if  it  prevent  a  man  y  w 
tudinem,    propter    quam    nee    suis      from  superint^ding  his  own  affairn,     Jv    *^^*^. 
quidcm  negotiis  interesse  potest,  ex-      affords  a  ground  of  excuse. 

cusatio  locum  habet. 

8.  Similiter  eum  qui  literas  nesci-  8.  So,  too,  a  person  who  cannot 

ret,    excusandum    esse    divus    Pius      read,  must  be  excused  according  to    >/  ifi*^ut^£. 
rescripsit ;  quamvis  et  imperiti  litera-      the   rescript  of   the   Emperor    An-  / 

rum  possunt  ad  admioistrationem  toninus  Pius,  but  persons  who  can- 
negotiomm  sufficere.  not  read  are  sometimes  considered 

capable  of  administering. 

D.  xxvii.  1.  6.  19. 

The  magistrate  would  have  to  decide  whether  the  property 
was  so  smcdl,  and  the  position  of  tlie  pupil  or  adult  so  humble, 
that  this  ignorance  would  be  no  bar. 

9.  Item  si  propter  inimidtias  ali-  9.  If  it  is  through  enmity  that  the 
quem  testamento  tntorem  pater  de-  father  appoints  by  testament  any  one 
dent,  hoe  ipsum  pnestat  ei  excusii-  as  tutor,  this  circumstance  itself  will 
tionem :    sicut  per  contrariiim   non  afford  a  sufficient  excuse ;  just  as  on 
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excasantur,  qui  se  tutelam  adminis-      the  other  liand,  they  who  have  pro- 
traturospatripapillorumpromiserunt      miscd  the  father  of  the  pupils  to  fill 

the  office  of  tutor,  cannot  he  excused. 

D.  xxvii.  1.  6.  17. 


10.  Non  esse  admittendam  excusa- 
tionem  ejus  qui  hoc  solo  utitur,  quod 
ignotus  patri  pupillorum  sit,  divi 
frates  rescripserunt. 


10.  That  the  tutor  was  unknown  to 
the  father  of  a  pupil  is  not  of  itself 
to  be  admitted  as  a  sufficient  excuse, 
as  is  decided  by  a  rescript  of  the  im- 
perial brothers. 


D.  xxvii.  1.  15.  14. 


11.  InimiciUin  quas  quis  cumpatre 
pupillorum  vel  adultorum  exercuit, 
si  capitales  fuerunt,  nee  reconciliatio 
intervenit,  a  tutela  vel  cura  solent  ex- 
ousare. 


11.  Enmity  against  the  father  of 
tlie  pupil  or  adult,  if  of  a  deadly 
character,  and  no  reconciliation  has 
taken  place,  is  usually  considered  as 
an  excuse  from  being  tutor  or  cura- 
tor. 


D.  xxvii.  1.  C.  17. 


12.  Item  qui  status  controversiam 
a  pupillorum  patre  passus  est,  ex- 
cusatur  a  tutela. 


12.  So,  too,  ho  whose  status  has 
been  called  in  question  by  the  father 
of  the  pupil,  is  excused  from  the 
office  of  tutor. 


That  is«  if  the  deceased  has  attempted  to  show  that  the  per- 
son appointed  tutor  was  a  slave. 


13.  Item  ms^or  septuaginta  annis 
a  tutela  vel  cura  excusare  se  potest 
Minores  autem  viginti  quinque  annis 
olim  quidem  excusabantur.  A  nostra 
autem  constitutione  prohibentur  ad 
tutelam  vel  ciuram  adspirare,  adeo  ut 
nee  excusationis  opus  fiat  Qua  con- 
stitutione cavetur  ut  nee  pupillus  ad 
legitimam  tutelam  vocetur,  nee  adul- 
tus ;  cum  erat  incivile,  eos  qui  alieno 
auxilio  in  rebus  suis  administrandis 
egere  noscuntur,  et  aliis  reguntur, 
aliorum  tutelam  vel  curam  subire. 


13.  Persons  above  seventy  years  of 
age  may  be  excused  from  being  tutors 
or  curators.  Persons  under  the  age 
of  twenty-flve  were  formerly  excused, 
but,  by  our  constitution,  they  are 
now  prohibited  from  aspiring  to  these 
offices,  so  that  excuses  are  become 
unnecessary.  This  constitution  pro- 
vides that  neither  pupils  nor  adults 
shall  be  called  to  a  legal  tutelage. 
For  it  is  absurd  that  persons,  who 
are  themselves  governed,  and  are 
known  to  need  assistance  in  the  ad- 
ministration of  their  own  affairs, 
should  become  the  tutors  or  curators 
of  others. 


D.  xxvii.  1,  2.  10.  7 ;  C.  v.  30.  5. 


14.  Idem  et  in  milite  observandum 
est,  ut  neo  volens  ad  tutelai  onus  ad- 
mittatur. 

15.  Item  Bomffi  grammatici,  rhe- 
tores  et  medici,  et  qui  in  patria  sua 
id  exercent  et  intra  numerum  sunt,  a 
tutela  vel  cura  habent  vacationem. 


14.  The  same  rule  holds  good  also 
as  to  militaiy  persons.  They  cannot, 
even  though  they  wish  it,  be  admitted 
to  the  office  of  tutor  or  curator. 

15.  Grammarians,  rhetoricians,  and 
physicians  at  Rome,  and  those  also 
who  exercise  such  professions  in  their 
own  country,  and  are  within  the  num- 
ber authorized,  are  exempted  from 
being  tutors  or  curators. 
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D.  xxvii.  1.  0.  ]. 

It  was  Antoninus  Pius  who  fixed  the  number  which  each 
city  was  to  have.  (D.  xxvii.  I.  6.  I.)  The  largest  provincitJ 
city  was  not  allowed  to  have  more  than  ten  physicians,  five 
grammarians,  and  five  rhetoricians. 

Philosophers  were  also  excepted  (D.  xxvii.  1.  6.  5);  juris- 
prudents who  were  members  of  the  council  of  the  emperor 
(xxvii.  1.  30);  and  all  clerici,     (C.  i.  3.  52.) 


16.  Qui  autem  vult  se  excusare,  si 
plores  habeat  excusaUones  et  dc  qni- 
busdam  non  probaverit,  aliis  uti  intra 
tempora  non  prohibetur.  Qui  autem 
excusare  se  volunt,  non  appellant; 
Bed  intra  dies  quinquaginta  continuos 
ex  quo  oognoverunti  excusare  se  de- 
bent,  ci^uscumque  generis  sunt,  id 
est,  qualitercumque  dati  fuerint  tu- 
tores,  si  intra  centesimum  lapidem 
sunt  ab  eo  loco  ubi  tutores  dati  sunt ; 
si  vero  ultra  centesimum  habitant, 
dinumeratione  facta  viginti  millium 
diumorum  et  amplius  triginta  dierum. 
Quod  tamen,  ut  Scaevola  dicebat,  sic 
debet  computari  ne  minus  sint  quam 
qninquagiuta  dies. 


16.  If  a  person  wishes  to  excuse 
himself,  and  has  several  excuses, 
even  supposing  some  are  not  ad- 
mitted,  there  is  nothing  to  prevent 
his  employing  others,  provided  he 
does  so  within  the  prescribed  time. 
Those  who  wish  to  excuse  themselves 
are  not  to  appeal,  but  whatever  kind 
of  tutors  they  may  be,  that  is,  how- 
ever they  may  have  been  appointed, 
must  offer  their  excuses  within  the 
fifty  dajvs  next  after  they  have  known 
or  their  appointment,  if  they  are 
within  a  hundred  miles  of  the  place 
when  they  were  appointed^  If  they 
are  at  a  greater  distance,  they  are 
allowed  a  day  for  every  twenty  miles, 
and  thirty  days  besides ;  but  the  time 
should,  as  Scievola  said,  be  so  cal- 
culated as  never  to  be  less  than  fifty 
days  in  the  whole. 


'Ut^v*  ft,  M' 


D.  xxvii.  1.  21.  1.  13.  1.  9. 

If  he  lived  anywhere  within  four  hundred  miles,  he  would, 
reckoning  a'day  for  each  twenty  miles,  and  thirty  days  besides, 
fall  short  of  fifty  days,  and  therefore  the  rule  was  laid  down  as 
stated  in  the  concluding  sentence  of  the  text.  If  he  did  n9t 
excuse  himself  within  the  appointed  time,  he  could  not  after- 
wards escape  the  charge. 

Dies  coniinui  are  opposed  to  dies  utiles,  the  days  on  which 
leg^  business  could  bo  done ;  dies  continui  meaning  the  next 
days,  of  whatever  kind. 


17.  Datus  autem  tutor  ad  univer- 
snm  patrimoninm  datus  esse  creditur. 


17.  The  tutor  who  is  appointed  is 
considered  as  appointed  for  the  whole 
patrimony. 


D.  xxvii.  1.  21.  2. 


The  tutor  was  appointed  for  the  whole  patrimony ;  but  if  it 
was  situate'd  in  V6ty  ditierent  parts,  he  might  apply  to  have 
other  tutors  appointed  to  act  in  the  different  localities.  (D. 
xxvii.  1.  21.  2.) 
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18.  Qui  tutclam  alici^us  gessit,  in-  18.  A  person  who  lias  discharged 

Vitus  curator  ejusdem  fieri  non  com-      the  office  of  ta^pr  ia  nnt  pomppiiA/i 

Q%  iM(t^J}l'   pellitur:   in  tantum  nt,  licet  pater-      Rffainst  his  will  tp  bp^^nmA  t.TtP  n^mty^y 

'         familias  qui  testamento  tntorem  dcdit,      of  the  "'^lag  pfrann ;   go  much  so, 

^^  -•^  ^  ;    acyecerit  se  eumdem  curatorem  dare,      that  although  the  father,  after  ap- 

UiXUiOf.H/a   taunjn  invitum  eum  curam  suscipere      pointing  a  tutor  by  testament,  adds 

non  cogendum  di?i  Severus  et  Anto-      that  he  also  appoints  the  same  person 

ninus  rescripserunt.  to  be  curator,  the  person  so  appointed 

if  unwilling  cannot  be  compelled  to 
take  the  office  of  curator;  so  it  has 
been  decided  by  the  rescript  of  the 
omperors  Severus  and  Antoninus. 

It  is  Antoninus  Caracalla  n^bo  is  here  meant. 

10.  lidom  rescripserunt,  maritum  19.  The  same  emi>eror8  have  do- 

uxori  sum  curatorem  datum  excusare      dded  by  rescript,  that  a  husband  ap- 
se posse,  licet  se  immisceat.  pointed  as  curator  to  his  wife  may 

excuse  himself  firom  the  office,  even 
after  he  has  intermeddled  with  her 
affairs. 

D.  xxni.  1.  1.  5. 

The  husbjmdjpot  only  might  excuse  himself  from Jjie  cura- 
torship  oFMs  wi^,  but  ho  could  not  fiJl  the  office  (C.  v.  84.  2) ; 
neither  could  the  wife's  curator  marry  her.     (C.  v.  6.) 

.It  was  the  general  rule  that  a  tutor  or  curator  who  inter- 
meddled witli  the  affairs  of  the  pupil  or  adult  renounced  the 
right  of  offering  excuses. 

20.  Si  quis  autem  falsis  allegationi-  20.  Any  one  who  has  succeeded  by 

bus  excusationem  tutelse  meruit,  non      false  allegations  in  getting  himself 
est  liberatus  onere  tutelo;.  excused  from  the  office  of  tutor,  is 

not  thereby  discharged  from  the  bur- 
den of  the  office. 

B.  xxiii.  2.  60. 


Tit.  XXVI.    DE  SUSPECTIS  TUTOBIBUS  VEL 

CURATORIBUS. 

Sciendum  est  snspecti  crimen  ex  The  right  of  accusing  a  suspected 

lege  dnodecim  tabulanim  descendere.      tutor  or  curator  is  derived  from  the 

law  of  the  Twelve  Tables. 

D.  xxvi.  10.  1,  2. 

^4^  ^  DHCKf      1.  Datum  est  autem  jus  removendi  1.  The  power  of  removing  sus> 

I  tntores  suspectos  Roma)  pitetori,  et      pected  tutors  lielongs  at  Rome  to  the 

U4t»S]M^  in  provindis   pnesidibus    earum    et      prastor;    in    the   provinces   to   tlie 

"  legato  proeonsulis.  ttmsideB^  or  tolhe  legate  of  the^pro- 

consuL 

U  D.  xxvi.  10. 1.  8.  4. 
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2.  Ostendimns,  qui  possint  de  bos- 
pecto  cognoscere ;  nunc  videamus  qui 
Buspecti  fieri  possint  £t  quidem 
omnes  tutores  possunt,  sive  testa^ 
mentarii  sint  sive  non,  sed  alterius 
generis  tutores ;  quare  et  si  Icgidmus 
sit  tutor,  accusari  potent  Quid  si 
patronus?  Adhnc  idem  erit  discen- 
dum :  dummodo  meminerimus  iamm 
patroni  parcendum,  licet  at  suspectus 
remotus  fuerit 


2.  We  have  shewn  what  magistrates 
may  take  cognisance  of  suspected 
persons:  let  us  now  inquire,  what 
persons  may  hecome  suspected.  All 
tutors  may  hecome  so,  whether  testa- 
mentary, or  otiiers ;  thus  even  a  legal 
tutor  may  he  accused.  But  what  is 
the  case  with  a  patron  ?  He  too  may 
he  accused ;  hut  we  must  rememher, 
that  his  reputation  must  he  spared, 
although  he  be  removed  as  suspected. 


The  descendants  could  not  bring  an  action  to  which  infamy 
attached  against  an  ascendant.  They  and  the  lihertus  could 
only  call  for  the  interference  of  the  law  to  protect  their  pro- 
perty, not  to  punish  the  tutor  with  infamy.  (D.  xxxvii.  15.  5.) 
And  in  the  case  of  all  legal  tutors  it  was  customary,  except  in 
very  bad  cases,  not  to  remove  them,  but  to  join  a  curator  with 
them.  (D.  xxvi.  10.  9.)  'Q-j  fama  ])arcendum  is  meant  that 
the  grounds  of  the  decision  for  their  removal  were  not  to  be 
expressed. 


3.  Let  us  now  inquire,  hy  whom 
suspected  persons  may  he  accused. 
Now  an  accusation  of  this  sort  is  in 
a  measure  puhlic,  that  is,  it  is  open  to 
all.  Nay,  hy  a  rescript  of  the  em- 
perors  Severus  and  Antoninus,  even 
women  are  admitted  to  be  accusers ; 
hut  only  those  who  are  induced  to  do 
so  through  feelings  of  affection,  as  a 
mother,  a  nurse,  or  a  grandmother, 
or  a  sister,  who  may  all  hecome 
accusers.  But  tlie  prietor  will  admit 
any  other  woman  to  make  the  accusa- 
tion, in  whom  he  recognises  a  real 
affection,  and  who,  without  overstep- 
ping the  modesty  of  her  sex,  is  im- 
pelled hy  this  affection  not  to  endure 
the  pupU  suffering  harm. 

D.  xxvi.  10.  1.  6,  7. 

The  action  is  called  quasi  publica,  because  on  the  one  hand 
it  had  the  private  object  of  securing  the  pupil's  interests,  and  on 
the  other  had,  like  public  actions,  criminal  consequences,  and 
might  be  brought  by  a  person  not  interested  in  the  private 
result. 

Women,  as  a  general  rule,  could  not  institute  public  actions. 
(D.  xlviii.  2.  1.) 


8.  Consequens  est  at  videamus,  qui 
possunt  suspectos  postulare.  £t 
sciendum  est  quasi  puhlicam  esse 
hano  actionem,  hoc  est,  omnibus  pa- 
tere.  Quinimo  et  mulieres  admit- 
tuntur  ese  rescripto  divorum  Seven  et 
Antonini,  sed  eae  solse  qua;  pietatis 
necessitudine  ductse  ad  hocprocedunt, 
ut  puta  mater;  nutrix  quoque  et  avia 
possunt,  potest  et  soror.  Sed  et  si 
qua  alia  mulier  fuerit,  ci\ius  preetor 
perpensam  pi^tatem  intellexerit  non 
sexus  verecundiam  egredienUs,  sed 
pietate  productam  non  continere  in- 
juriam  pupillorum,  admittet  eam  ad 
accusationem. 


4.  Impuberes  non  possunt  tutores 
suos  BU8pecto«  postulare;  pnbereB 
antem  eoratores  snot  ex  consilio  ne- 


4.  No  person  below  the  age  of 
puberty  can  bring  an  accusation 
against  his  tutor  as  suspected:  bat 
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cessariorum  suspectos  possnnt  ar- 
guere,  et  ita  divi  Seyeros  et  Antoninus 
rescripsemnt. 


those  who  have  attained  that  age 
may,  under  the  advice  of  their  near 
relations,  accuse  their  curators.  Such 
is  the  decision  given  in  a  rescript  of 
the  emperors  Severus  and  Antoninus. 


D.  xxvi.  10.  7. 


5.  Suspectus  autem  est,  qui  non  ex 
fide  tutelam  gerit,  licet  solvendo  sit, 
ut  Julianus  quoque  rcscripsit.  Sod 
et  antequam  incipiat  tutelam  gerore 
tutor,  posse  eum  quasi  suspectum 
removeri  idem  Julianus  rescripsit,  et 
secundum  eum  constitutimi  est 


6.  A  tutor  is  suspected  who  does 
not  faithfully  execute  his  trust,  al- 
though perfectly  solvent,  as  Julian 
writes,  who  also  thinks  that  even  he- 
fore  he  enters  on  his  office,  a  tutor 
may  he  removed,  as  suspected;  and 
a  constitution  has  been  made  in  ac- 
cordance with  tliis  opinion. 

D.  xxvi.  10.  8. 

Ulpian  says  that  a  tutor  could  not  be  sustpectus  before  he 
entered  on  his  ofl&ce,  and  that  if  there  were  any  reason  to  think 
him  an  improper  person  beforehand,  the  magistrate  would  for- 
bid him  to  assume  the  administration.  (D.  xxvi.  10.  8.  5.  and 
12.)     Justinian  decides  in  opposition  to  this. 

6.    Suspectus  autem  remotus,    si  0.  A  suspected  person,  if  removed 

quidem  ob  dolum,  famosus  est ;  si  ob      on  account  of  Araud,  is  infamous,  but 
culpam,  non  a?que.  not  if  for  neglect  only. 

G.  ▼.  43.  0. 

For  the  meaning  of  the  word  infamia^  see  Introd.  sec.  52. 


7.  Si  quis  autem  suspectus  postu- 
latur,  quoad  cognitio  finiatur,  inter- 
dicitnr  ei  administratio,  ut  Papiniano 
visum  est 


7.  If  an  action  is  brought  against 
any  one  as  suspected,  his  administra- 
tion, according  to  Papinian,  is  sus- 
pended, while  the  accusation  is  pend- 
ing. 


D.  xlvi.  3.  14.  I. 

8.  Sed  si  snspecti  cognitio  suscepta  8.   If   a    process    is    commenced 

fherit,  posteaque    tutor  vel  curator  against  a  tutor  or  curator,  as  sus- 

decesserit,  extinguitur  suspecti  cog-  pected,  and  he  die  while  it  is  going 

nitio.  on,  tlie  process  is  at  an  end. 

D.  xxvi.  10.  11. 

The  action  to  force  the  tutor  or  curator  to  give  in  his  ac- 
counts would  be  brought  against  tlie  heirs  of  the  tutor  or  cura- 
tor. But  the  suspecti  cognitio  could  not,  as  its  object  was  to 
remove  the  tutor  or  curator,  not  to  recover  money  from  him. 


0.  Si  quis  tutor  copiam  sui  non 
fadat  ut  alimenta  pupillo  decemantur, 
cavetur  epistola  divorum  Severi  et 
Antonini,  ut  in  possessionem  bono- 
rum  ejus  pnpillus  mittatur;  et  quae 
mora  deteriora  futura  sunt,  dato  cura- 


9.  If  a  tutor  fails  to  appear,  that 
a  certain  amount  of  maintenance 
may  be  fixed  on  for  his  pupil,  it  is 
provided  by  a  rescript  of  the  emperors 
Severus  and  Antoninus,  tliat  the 
pupil  shall  be  put  into  the  possession 
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tore  distrahi  jubentur.  Ergo  at  sns- 
pectus  removeri  potent,  qui  non 
praestat  alimenta. 


of  the  effects  of  the  tator,  and  that 
after  a  curator  has  been  appointed^ 
those  things,  which  are  perishable, 
may  be  sold.  Therefore  a  tutor,  who 
does  not  afford  maintenance  to  his 
pupil  may  be  removed,  as  suspected. 


D.  xxvi.  10.  7.  2. 

The  prflBtor  generally  determined  the  amount  to  be  annually 
expended  on  the  maintenance  and  education  of  the  pupil  (the 
word  alunenta  must  be  taken  very  widely),  when  it  was  not 
determined  by  the  testament  of  tiie  father.  The  tutor  had 
therefore  to  attend  before  the  magistrate  to  state  what  amount 
the  fortune  of  the  pupil  would  bear. 

Dato  curatore,  i.e.  a  curator  given  fortius  particular  pur- 
pose only. 

10.  Sed  si  quis  prsesens  negat  prop- 
ter inopiam  alimenta  non  posse 
decemi,  si  hoc  per  mendacium  dicat, 
remittendum  eum  esse  ad  proefectum 
urbi  puniendum  placuit:  sicut  ille 
remittitur,  qui  data  pecunia  minis- 
teriis  tutelam  redemit 


10.  But  if  the  tutor  appears,  and 
maintains  that  no  certain  amount  of 
maintenance  can  be  fixed  in  conse- 
quence of  the  smallness  of  the  pupil's 
estate;  if  he  says  this  falsely,  he 
shall  be  handed  over  to  the  prefect 
of  the  city,  to  be  punished,  just  as  a 
person  is  handed  over  who  has  pur- 
chased a  tutelage  by  bribeiy. 


D.  xxvi.  10.  3.  15.  J&K^  f^ 

The  praetor  had  no  criminal  jurisdiction,  and  therefore  per-'  rT^^^^ig^^,^ 
sons  were  sent  ibr  punishment  to  the  prafectus  urbis.  (D.  i.  •  ^  r 
12.  I.)  In  the  provinces  the  prases  could  punish^  as  well  as^jj^fj^^  ^ 
remove,  the  tutor.  ,  /> 

11.  Also  a  freedman,who  is  proved         ■  , 


11.  Libertus  quoque,  si  fi-audu- 
lenter  tutelam  fiUorum  vel  nepotum 
patroni  gessisse  probetur,  ad  prsefec- 
tum  urbis  remittitur  puniendus. 


to  have  been  guilty  of  fraud,  when   x, 
acting  as  tutor  to  the  son  or  grand-  f  ' 
son  of  his  patron,  is  handed  over  to 
the  prefect  of  the  dty  to  be  punished. 


t«« 


/% 


D.  xxvi.  10.  2. 


12.  Novissime  sciendum  est,  eos 
qui  firaudulenter  tutelam  vel  curam 
administrant,  etiamsi  satis  offerant, 
romovendos  a  tutela ;  quia  satisdatio 
tutoris  propositum  malevolum  non 
mntat,  sed  diutius  grassandi  in  re  f a- 
miliari  factdtatem  praestat 


12.  Lastly,  it  must  be  known  that 
they  who  are  guilty  of  fi'aud  in  their 
administration,  must  be  removed, 
although  they  offer  sufBdent  security. 
For  giving  security  makes  no  change 
in  the  malevolent  purpose  of  the 
tutor,  but  only  procures  him  a  longer 
opportunity  of  iiyuring  the  estate. 


D.  xxvi.  10.  5,  6. 

A  person  is  considered  thus  open  to  suspicion  whose  general 
character  and  conduct  warrant  the  suspicion.    But  a  zealous 
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and  honest  man,  as  we  learn  in  the  next  paragraph,  is  not  to 
be  removed  on  suspicion,  because  he  is  poor. 

13.  Saspectam  enim  cum  putamus,  13.  We  also  deem  every  man  sus- 

qni  moribos  talis  est  ut  suspectos  sit  pected,  whose  conduct  is  sucli  that 
Enim  vero  tutor  Tel  curator,  quamvis  we  cannot  but  suspect  him.  A  tutor 
pauper  est,  fidelis  tamen  et  diligens  or  curator  who  is  faithful  and  diligent, 
removendus  non  est  quasi  suspectus.      is  not  to  be  removed,  as  a  suspected 

person,  merely  because  he  is  poor. 

D.  xxvi.  10.  8. 


LIBER    SECUNDUS/*'*^fc>«-A!- 

Tit.  I.    DE  DIVISIONE  KERUM  ET  QUALITATE.C^- j^^  ^  t 

Having  treated  in  the  first  book  of  the  law  of  persons,  theui^^*  ^  ^T^ 
Institutes  now  proceed  to  treat  of  the  law  of  tilings— that  is^^n^^.  kLlL^ 
they  pass  from  persons  who  exercise  rights  to  things  over  which  /  [jl^'jj 
rights  are  exercised.  Rights  may  be  divided  into  those  which  ^*f^ 
we  have  in  or  over  things  as  against  all  the  world,  and  those  f***^  t'tln^ 
which  we  have  against  particular  persons.  (Seelntrod.  sec.  64.)  i>u^  -  ft^ 
The  second  book  of  the  Institutes,  and^the  first  portion  of  the^dii^i^u*^ 
third,  treat  of  the  former  class,  and  of  the  mode  in  which  they  ^  .^  ,  r- 
are  acquired.  ^  u^u^^ 

The  most  proper  mode  of  treating  the  law  of  tilings  would    j^  ^ 
be,  perhaps,  first  to  inquire  of  what  divisions  things  themselves  J^y  jj;  ,4^ 
are  susceptible:  next  to  divide  rights  in  things  {jtrra  in  re)  ^J    ■ 
according  to  the  extent  of  the  right ;  and  lastly,  to  treat  of  the  ^'^  ^  il* 
mode  in  which  those  rights  are  acquired.     To  a  certain  extent  hMfi^  i^, 
this  mode  of  dividing  tie  subject  is  adopted  in  the  Institutes,  ^uA^u^^uim 
but  not  very  distinctly  or  expressly.     Tilings  themselves  may  jl^^u»^^,J*2. 
bo  divided,  generally,  by  making  the  basis  of  diNision  either  the  '^  z^^**" 
relationin  which  they  stand  to  persons,  or  something  inherent  in  ^^  «£<«« 
the  nature  of  the  things!     Things  divided  in  the  first  way  may  uru  Uufui*^ 
be~subdivided  according  as  tliey  are  the  subject  of  the  rights  of  thSl**  Ih 
all  men  or  no  men  on  the  one  hand,  and  of  particular  men  on      •■• 
the  other,  the  latter  class  receiving  modifications  according  to  **  ^^^'^^  ^ 
the  character  in  which  particular  men  hold  them.     This  divi-  ^14.  <v«fr/»Ut 
sion  of  things  is  treated  of  in  the  first  sections  of  this  title.  ftynCik,  1n^\ 
The  most  prominent  distinction  inherent  in  things  is  that  of  UfAd^   it 
tilings  corporeal  and  things  incorporeal,  and  this  is  treated  of  f^^L^rr^  i 
in  the  second  title.     There  are  other  divisions  of  things  (see^^T^*^ 
Introd.  sec.  55.  03.)  which  arc  alluded  to  in  the  Institutes,  but  ^  ^ly^* 
not  expressly  noticed.  At^»^  */*v^ 

A  person  may  have  the  whole  sum  of  all  rights  over  a  thing  fimt^  CmSi 
when  in  Roman  law  he  was  said  to  have  the  dominium.    These  4^^  ^  ^ 


a  \i4  flT*  t^^  0\U^>Mii4^ 
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ki««^  ^ 


•4.        ^ 

I' 


,       ,  ,  rights  of  the  doininus  were  summed  up  in  the  jus  ute?idi,  that 

yfnUiUiUHi  riT    is,  making  use  of  the  thing ;  the  junfruendi,  that  is,  reaping 

the  firuits  and  profits ;  tmd  thcT/M  abutendi^  that  is,  consuming 

the  thing,  if  capable  of  consumption.     Or  any  one  of  the  jura 

\uAt%j[-^  "  in  re  may  be  separated  from  the  rest  and  enjoyed  by  different 

1^^^  persons.      (See   Introd.    sec.    G8.)      These   fragments  of  tlic 

dominium^  called  servitudes,  are  treated  of  in  the  third  and 
three  following  titles.  Or  a  person  may  have  a  right  over  a 
thing  in  die  ownership  of  another,  limited  by  the  extent  to 
which  he  has  a  claim  against  the  owner,  as  a  creditor  has  over 
the  thing  given  him  in  pledge  as  a  security  for  the  debt.  This 
right,  generally  termed  in  Soman  law  the  jun  pignoris^  is  not 
spoken  of  expressly  in  tlie  Institutes,  but  a  brief  sketch  of  the 
law  on  the  subject  will  be  foimd  in  the  conclusion  of  the  notes 
to  the  fifth  tide. 

A  person  may  not  be  the_  owner  of  a  thing,  and  yet  may  be 
in  a  position  to  exercise  all  the  rights  of  an  owner  over  it,  and 
may  exercise  it,  with  the  intention  to  do  so,  as  if  he  were  the 
owner.  Ho  is  then,  in  Roman  law,  called  the  possessor 
(see  Introd.  sec.  07),  as  opposed  to  a  donijnus  or  reaTowner. 
The  interest  of  the  possessor  is  not  treated  of  separately  in  the 
6tcft(»-"  u*  dk  Institutes,  but  the  law  converted  possession,  under  certain  cir- 
cumstances, and  after  the  lapse  of  a  certain  time,  into  real 
ownership,  by  what  was  called  usucapioj  which  is  treated  of  in 
the  sixth  utle  of  this  book. 

Previously  to  the  legislation  of  Justinian  a  disdnction  had 
been  made  in  dominium  itself,  according  as  it  was  or  was  not 
e,v  J  tire  Quiritium,     There  were  certain  things  ires  manciiii) 


si^nt 


UlUVK 


?^>iMi^  W^<^  wliich  could  not  properly  be  held  except  ea:  jure  Quiriiiujif, 
fcj;fcr      *^^^  is,  they  could  not  be 


4PsU* 


)c  held  except  by  persons  having  tlie 
commercium,  and  could  not  be  transferred  except  by  the  form 
&ju»rvufi*2l2  of  transfer  called  mancipatio.  But  the  prator  gave  an  oqui- 
iJL,  i^4*^fi^  XxiXAq  ownership,  when  it  was  nothing  but  the  technicalities  of 
^l  .      the  old  law  which  prevented  a  person  interested  having  the  legal 

\lmfii^a4^€^y^     dominium :  and  this  equitable  ownership  is  spoken  of  by  writers 
9L.  ^^  *^^^on  law  as  the  dominium  honitarium^  because  the  prtetor  pro- 
nounced that  the  tiling  claimed  was  a  part  of  the  property  {in 
bonis)  of  die  claimant.     (See  Introd.  sec.  66.) 

The  modes  of  acquiring  ownership  are  divided  according  as 
it  is  a  pardcular  thing  that  is  acquired,  or  a  universitas  renait, 
that  is,  the  interest  of  a  person  in  a  number  of  things.  (See 
Introd.  sec.  60.)  The  different  modes  of  acquiring  a  univer- 
situs  rerum  are  treated  of  in  the  latter  portion  of  this  book, 
and  the  first  of  the  third.  Two  of  the  principal  natural  modes 
of  acquiring  particular  things,  occupation,  that  is,  being  the  first 
person  to  appropriate  an  unappropnated  thing,  and  tradition. 
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that  is,  the  owner  handing  the  thing  over  to  another  person  with 
the  intention  of  transferring  the  ownership,  and  the  transferee  re- 
ceiving the  thing  with  the  intention  of  becoming  owner  of  it,  are 
treated  of  in  this  title  (10  to  46),  as  well  as  the  less  important 
modes  of  accession,  when  an  inferior  thing  is  acquired  by  the 
owner  of  a  more  important  thing,  and  specification,  when  a  new 
thing  is  created,  and  belongs  to  the  creator.  These  may  be  termed 
naturtJ  modes  of  acquiring  property,  because  they  obtain  in  all 
states  alike:  but  there  were  other  modes  pecuUar  to  the  Boman 
law.  Ulpian  says  (Reg.  19.  2),  Singularum  rerum  dominia 
nobis  acquiruntur  mancij)aUone,  tradiiione,  usucapione,  in 
jure  cessiofie,  adjudicationey  lege,  (1.)  Mancipation  (see  In- 
trod.  sec.  5.)  was  done  away  with  by  Justinian,  when  he 
abolished  the  distinction  between  things  mancipi  and  things 
nee  mancipi.  This  curious  and  apparently  arbitrary  distinction 
descended  from  the  earliest  period  of  Boman  law.  The  res  )^.  ')KaK<Ai 
mancipi  were  the  possessions  which  formed  the  spoil  of  a  rude  ^—      ' 

predatory  tribe,  and  they  were  transferred  from  one  owner  to 
another  by  a  pecuUar  form,  in  wliich  we  may  probably  trace^.  ^  ^^ 

the  vestiges  of  a  sale  in  the  presence  of  an  army.  In  later  cct*^"^^ 
times  particular  things  were  considered  as  requiring  this  peculiar 
form  termed  mancipatio,  all  connection  between  these  things 
and  the  state  of  society  in  which  they  formed  the  only  source 
of  wealth  being  lost  sight  of.  Thus  Ulpian  gives  in  the  fol- 
lowing words  a  list  of  those  things  which  were  nee  mancipi, 
without  alluding  to  any  principle  on  which  these  particular 
things  were  distinguished :  **  Mancipi  res  sunt  pnedia  in 
Italico  solo,  tarn  rustica,  qualis  est  fundus,  quam  urbana, 
qualis  domus;  item  jura  pradiorum  rusticorum:  velut  via, 
iter,  actus,  aquaductus ;  item  servi  et  quadrupedes  quae  dor  so 
collove  domantur,  velut  hoves;  muli,  equi,  asini  cater (B  res 


nec  mancipi  sunt"  (Beg.  19.  1.)  It  is  not  only  in  Boman 
law  that  the  things  which  constitute  the  wealth  of  an  early 
stage  of  society  have  peculiar  incidents  attached  to  them,  and 
peculiarities  in  the  mode  in  which  they  are  transferred,  which 
seem  arbitrary  and  unmeaning  when  they  are  retained  after 
other  kinds  of  property,  passed  by  simpler  means,  have  come 
into  existence. 

Gains  (i.  J 19)  describes  the  form  of  mancipation  in  a  passage   ^ 
of  which  the  following  is  a  translation: — "  In  the  presence  of  2^^tfn^ 
five  witnesses,  all  Boman  citizens,  having  attained  the  age  of  t' 

puberty,  and  also  of  another  person,  also  a  citizen,  above  the  age  'HiCiliCibciltti 
of  puberty,  who  holds  a  copper  balance  and  is  called  the  libriz      —  i       - 
pens,  he  who  receives  the  thing  holds  the  thing  and  says,  '1 
say  that  this  man  (Gains  takes  the  instance  of  the  sale  of  a 
slave)  is  mine  according  to  the  law  of  the  Quirites,  and  he  is 


I 
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bought  by  me  with  this  piece  of  copper  and  this  balance  of 
copper ; '  he  then  strikes  the  balance  with  the  piece  of  copper, 
and  gives  the  piece  of  copper  to  liim  from  whom  he  receives 
the  thing,  as  if  it  were  the  price  of  the  thing." 


Mdc  CUM^  (2.)  The  cessto  injure  was  a  fictitious  suit,  in  which  the  per- 

son who  was  to  acquire  the  thing  claimed  {vindicahat)  the  thing 
as  his  own,  the  person  who  was  to  transfer  it  acknowledged  tlie 
justice  of  the  claim,  and  the  magistrate  pronounced  it  to  be  the 
u,aJH^  Pt'oP^rty  (addicehat)  of  the  claimant.     (3.)  Usucapion  the  ac- 

*      *  quisition  of  property  by  length  of  possession,  is  treated  of  in  the 

*  a'  f^  sixth  title  of  this  book,  (i.)  Adjudicatio  was  the  portioning 
^f*^^**^*  out  by  a  judge  of  an  inheritance,  a  thing  held  in  common,  or  ad- 
joining  lands.  (See  Introd.  sec.  105.)  (o.)  JLiastly,  a  thing  was 
acquired  leae^  when  the  interest  in  it  was  derived  directly  from 
^-  the  law,  as,  for  instance,  when  it  wns  given  by  a  testament  as 
'  a  legacy,  it  having  been  declared  Tby  the  law  of  the  Twelve 
Tables,  "  Uti  leQussit  super  pecunia  tutelare  sua  rei^  ita 
jusesto."  (g.)  Ulpian  speaks  of  traditio  as  one  of  the 
special  modes  in  which  things  were  acquilred  under  Roman  law, 
because  it  was  opposed  to  mancipation  as  things  mancipi  could 
not  pass  by  tradition  only,  while  things  nee  mancipi  could. 

Superiore  libro  de  jure  personamm  In  the  preceding  book  we  have 

exposuimus :  modo  \ideamu8  de  treated  of  the  law  of  persons.  Let 
rebus,  quos  vel  in  nostro  patrimonio  us  now  speak  of  things,  which  cither 
vel  extra  patrimonium  nostrum  ha-  are  in  our  patrimony,  or  not  in 
bentur.  Qun?dam  enim  natiu^  jure  our  patrimony.  For  some  things  by 
communia  sunt  omnium,  quffidam  the  law  of  nature  are  common  to  all ; 
publica,  qusedam  universitatis,  quse-  some  are  public ;  some  belong  to  cor- 
dam  nullius,  pleraque  singulorum,  porate  bodies,  and  some  belong  to  no 
quas  ex  variis  causis  cuique  adquirun-  one.  Most  things  are  the  property 
tur,  sicut  ex  subjectis  apparebit.  of  individuals,  who  acquire  them  in 

different  ways,  as  wiU  appear  here- 
after. 

Gat.  ii.  1 ;  D.  i.  8.  2. 

J^  Under  the  word  res,  thing,  is  included  whatever  is  capable 

•.     *  •         of  being  the  siibject  of  a  right.     The  principal  divisioirof 

^***  A^^        Ciaius  18  into  things  di vim  juris  and  humani  juris.     Here  the 

principal  division  is  according  as  things  are  irPnostro  patri- 
monio; that  is,  belong  to  individuals;  or  extra  nostrum  pa- 
,    ,       trimonium;  that  is,  belong  to  all  men  {(ommunes),  or  no  men 
»«i%owM,KvV»     {nullius),  or  to  bodies  of  men  {universitatis).     The  words 
^      ^     bona  and  pecunia,  it  may  be  observed,  are  only  used  of  things 
in  nostro  patrimonio, 

1.  Et  quidem  naturali  jure  com-  1.    By    the   law  of  nature  these 

^v                    munia  sunt  omnium  hiec :  aer,  aqua  things  are  common  to  mankind — tho 

profluens,  et  mare  et  per  hoc  litora  air,  mnnii^y  watAr-  the  sea,  and  con- 

uytf  )w  p<*tHtn4fHt*mari3.    Nemo  igitur  ad  litns  maris  sequenUy  the  shores  of  Ihe  sea.    No 

^   acoedere  prohibetur,dam  tamen  villis  one,  therefore,  is  forbidden  to  ap- 


^  i^*^' 


jft      C'^v^/www^^v* 


LIB.  II.    TIT.  I.  177 

et  monnxnentis  et  edificiis  abstineat ;  proach  the  sea-shore,  provided  that 
quia  non  sunt  juris  gentium,  sicut  et  he  respects  habitations,  monuments, 
mare.  and  buildings,  which  are  not,  like  the 

sea,  subject  only  to  the  law  of  nations. 

D.  i.  8.  2.  1  ;  D.  i.  8.  4. 

Of  things  that  are  common  to  all  any  one  may  take  such  a 
portion  as  he  pleases.  Thus  a  man  may  inhale  the  air,  or  float 
his  ship  on  any  part  of  the  sea.  As  long  as  he  occupies  any 
portion,  his  occupation  is  respected ;  but  directly  his  occupation 
ceases,  the  thing  occupied  again  becomes  common  to_all.  The 
sea-snore,  that  is,  the  snore  as  far  as  the  waves  go  at  furthest, 
was  considered  to  belong  to  all  men.  For  the  purposes  of  self- 
defence  any  nation  had  a  right  to  occupy  the  shore  and  to  repel 
strangers.  Individuals,  if  they  built  on  it,  by  means  of  piles 
or  otherwise,  were  secured  in  exclusive  enjoyment  of  the  por- 
tion occupied ;  but  if  the  building  was  taken  away,  their  occu- 
pancy was  at  an  end,  and  the  spot  on  which  the  building  stood  l?,^J^  ^ 
again  became  common.     (D.  i.  8.  6.)  — -^ 

2.  Flumina  autem  omnia  et  portus  2.  All  nvera  and  ports  are  public :  ^^^^ 
publica  sunt.    Ideoque  jus  piscandi  hence  the  light  of  fishing  in  a  port.  k^^  t*Cc 
omnibus  commune  est  in  portu  flu-  or  in  rivers,  is  common  to  all  men.  '*_    "^ 
minibusque. 

D.  i.  8.  4.  1;  B.  xlvii.  10.13.7. 

The  word  publicus  is  sometimes  used  as  equivalent  to  com- 
munis ^  but  is  properly  used,  as  here,  for  what  belongs  to  the 
people.  Things  public  belong  to  a  particular  people,  but  may 
be  used  and  enjoyed  by  all  men.  Roads,  public  places,  and 
buildings  might  be  added  to  those  mentioned  in  the  text.  TBe 
particular  people  or  nation  in  whose  territory  public  things  lie 
permit  all  the  world  to  make  use  of  them,  but  exercise  a  special 
jurisdiction  to  prevent  any  one  injuring  them.  In  this  light 
even  the  shore  of  the  sea  was  said,  tiiough  not  very  stricdy,  to 
be  a  res  publica :  it  is  not  the  property  of  the  particular  people 
whose  territory  is  adjacent  to  ^e  shore,  but  it  belongs  to  them 
to  see  that  none  of  the  uses  of  the  shore  are  lost  by  the  act  of 
individuals.  Celsus  says,  Litora  in  qumpopulus  Romanus  im- 
perium  hahet  populi  Romani  esse  arbitror  (D.  xliii.  8.  3), 
where,  if  we  are  to  bring  this  opinion  of  Celsus  into  harmony 
with  the  opinions  of  other  jurists,  we  must  understand  '^ populi 
Romani  esse*'  to  mean  **  are  subject  to  the  guardianship  of  the 
Roman  people." 

3.  Est  autem  litus  maris,  quatenus  3.  The  sea-shore  extends  as  far  as 
hybemus  fluctus  maximus  excurrit.         the  greatest  winter  flood  runs  up. 

B.  1.  16.  96.   '^  ^ 

Celsus  ascribes  this  definition  to  Cicero,  who  apparently 
borrowed  it  from  Aquilius.     (Cic.  Top,  7.) 

N 
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4.  Riparnm  qnoqiie  usus  pnblieus  est 
juris  gentiuni,  siout  ip>ins  numinis. 
Itaqnc  iiavem  ad  eas  n.lplicarr,  funes 
arborihus  ibi  natis  rolijjare,  onus 
aliquod  in  liis  repouerc  cuilibi-t  libc- 
rum  est,  sicut  per  ipsum  flumcn 
navigare ;  sod  propri«*tas  earum  illo- 
nim  est  qiioi-uni  prwdiis  ljn?rent :  qua 
de  causa  arbores  quoque  iu  iisdcin 
nata?  eonimdem  sunt. 


4.  Tlie  gse  of  tlie  banks  of  a  river 
is  public,  anci  governed  by  the  law  of 
nations,  just  as  is  that  of  the  river 
itself.  All  persons  therefore  are  as, 
nnich  at  libert)' to  bring  their  vessels  to 
tlie  bank,  to  fasten  ropes  to  the  trees 
growing  there,  and  to  place  any  part 
of  iheir  cargo  tliere,  as  to  navigate 
the  river  itself.  But  tlie  banks  of  a 
river  are  the  property  of  those  whose 
land  they  adjoin;  and  consequently 
the  trees  growing  on  them  are  also 
the  property  of  tlie  same  persons. 

D.  i.  ft.  5. 

Ttie  banks  of  rivers  belonged  to  the  proprietors  of  the  nd- 
j acent  lands ;  but  the  use  of  them,  for  the  purposes  of  naviga- 
tion  or  otherwise,  was  open  to  all.  The  proprietors  therefore 
alone  could  reap  the  proiits  of  the  soil ;  but  if  they  attempted 
to  exercise  Ihe'ir  riglits  so  as  to  hinder  the  public  use  of  the 
bank,  they  would  bo  restrained  by  an  interdict  of  the  preetor. 
H«vY»^^|f>-   (See  Introd.  sec.  109.) 


ft.  Litonim  quoque  usus  publicus 
juris  gentiuni  est,  sicut  ipsius  maris ; 
et  ob  id  quibuslibet  libenmi  est  casam 
ibi  ponere  in  quam  se  recipiant,  sicut 

jlwry^  fjvHtuxia-  ^'®^*   siccare   et   ex   mari    reducere. 

m^  -I  I'roprietas  autem  eonim  potest  intel- 

«  r J  "jlioi  nuUius  esse,  sod  ejusdem  juris 

r  iU«*^|j*^^****  Jesse  cujus  et  mare,  et  quro  subjacent 

...         man  terra  vel  arena. 


5.  The  use  of  tlie  sea-shore,  too,  is 
also  as  public  and  as  much  subject 
exclusively  to  the  law  of  nations  as 
the  sea  itself;  and  therefore  any  per- 
son is  at  liberty  to  place  on  it  a  eot- 
ti^e,  to  which  he  may  retreat,  or  to 
dn'  liis  nets  there,  and  haul  them 
from  the  sea ;  for  the  shores  may  be 
said  to  be  the  i)roperty  of  no  man, 
but  arc  subject  to  the  same  law  as 
the  sea  itself,  and  the  sand  or  gi'ound 
beneath  it. 


(i**iivinti*fe 


P.  i.  ^.  5.  pr.'and  I. 

Tlie  shores  over  which  the  Roman  people  had  power  wore 
not  the  property  of  the  Roman  people,  although  it  belonged 
specially  to  the  Roman  people  to  see  that  thft  free  use  of  them 
was  not  hindered.     (Sec  note  to  paragraph  2.) 

G.  Among  things  belonging  to  a 
corporate  body,  not  to  individuals, 
are,  for  instance,  buildings  in  cities, 
theatres,  race-courses,  and  other  simi- 
lar places  belonging  in  common  to  a 
whole  city. 

T).  i.  8.  0.  1. 

Universitas  is  a  corporate  body,  such  as  cities  {curitp),  or 
the  guilds  {collegia)  of  different  trades ;  for  instance,  the  col- 
legium pisforum.  Res  universitatis  are  things  which  can  be 
used  by  every  member  of  the  universitas. 


6.  Universitatis  sunt,  non  singulo- 
mm,  veluti  quw  in  civitatibus  sunt 
theatra,  stadia  et  similia,  et  si  qua> 
alia  suot'  communia  civitatum. 
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Both  the  state  and  corporate  hodies  had  property  which 
they  held  exactly  like  Individ iinls ;  as,  for  instance,  the  agri 
veciiaales.  or  slaves  and  lands  Belonging  to  9l  coUenium,  Such 
things  were  not  puhlica  or  universitatis  in  the  sense  m  wliich 
the  words  are  used  here ;  for  every  memher  of  the  state  or  cor- 
poration could  not  use  and  enjoy  such  things,  although  the 
proceeds  went  to  the  general  purposes  of  the  state  or  corpora- 
tion. They  were,  like  the  property  of  individua}sr  in  nostjro 
patrimonio,  the  state  or  corporation  heing  looked  on  as  any 
other  owner. 

*  7.  Nullius  autem  sunt  res  sacrnp  et  7.  Things    sacred,   religious,  and 

religiosne  et  sancta; ;  quod  enim  divini      holy,  belong    to    no    one ;  for  that 
juris  est,  id  nullius  in  bonis  est.  which  is  subject  to  divine  law  is  not 

the  proi)erty  of  any  one. 

Gat.  ii.  9. 

Res  nullius  are  either  things  unappropriated  ^y  any  one,  in 
which  sense  things  common,  or  unoccupied  lands,  or  wild  ani- 
mals, are  res  fiullius;  or  they  are  things  to  which  a  reUgious 
character  prevents  any  human  right  of  property  attaching. 


8.  Sacrje  res  sunt,  qua?  rite  et  per 
pontiUces  Deo  consecratflc  sunt,  veluti 
fedes  sacne  et  donaria  quie  rite  ad 
ministerium  Dei  dedicata  sunt.  Qufe 
ctiam  per  nostrara  constitutionem 
alicnari  ct  obligari  prohibuimus,  cx- 
cepta  causa  redcmptionis  captivorum. 
Si  quis  vero  auctoritate  sua  quasi  sa- 
crum, sibi  constituent,  sacrum  non 
est  sed  profanum.  Locus  autem  in 
quo  (vdes  sacne  sunt  a'dificatie,  etiam 
diruto  R?dificio  sacer  adhuc  manet,  ut 
et  Papinianus  rescripsit. 


8.  Things  are  sacred  which  baye 
been  duly  consecrated  by  the  pontiff, 
as  sacred  buildings  and  offerings,  pro- 
perly dedicated  to  the  service  of  God, 
which  we  have  forbidden  by  our  con- 
stitution to  be  sold  or  mortgaged,  ex- 
cept for  the  piupose  of  purchasing  the 
freedom  of  captives.  But,  if  any  one 
consecrates  a  building  by  his  own 
authority,  it  is  not  sacred,  but  pro- 
fane. But  ground  on  which  a  sacred 
edifice  has  onc^  been  erected,  even 
after  the  building  has  been  destroyed, 
continues  to  be  sacred,  as  Papiuiao 
also  writes. 


D.  i.  8.  C.  3 ;  C.  i.  2.  21. 

The  distinction  between  res  sacrce  and  religiosa,  in  the 
older  pagan  law,  was  that  the  former  were  thmgs  dedic^ated  to 
the  celestial  gods,  the  latter  were  things  abandoned  to  the 
infernal — relict  le  diis  man  thus,  (Gat.  ii.  4.)  In  order  that 
a  thing  should  be  sacra,  it  was'  necessary  that  it  should  be 
dedicated  by  a  pontiff  and  with  the  authority  of  the  people, 
afterwards  of  the  senate,  finally  of  the  emperor.  (D.  i.  8.  9. 1.) 
Things  consecrated  were  by  law  inalienable.  The  support  of 
the  poor  in  a  time  of  famine  (C.  i.  2.  21),  and  afterwards  the 
payment  of  the  debts  of  the  church  (Nov.  120.  10),  sufficed, 
as  well  as  the  release  of  captives,  as  reasons  for  the  sale  of  con- 
secrated moveables ;  but  immoveables  were  always  inalienable. 
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0.  Keligiosum  locum  annsqiiisque 
sua  voluntate  facit,  dum  roortuum  in- 
fert  in  locum  siium.  In  communem 
autem  locum  punun  invito  socio  in- 
ferre  non  licet ;  in  commune  vero  se- 
pulcrum  etiam  invitis  cetcriH  licet 
inferro.  Item  si  alicnus  ususfructus 
est,  proprietarium  placet,  nisi  consen- 
tiente  usufnictuario,  locum  religio- 
sum  non  facere.  In  alienum  locum 
concedente  domino  licet  inferre;  et 
licet  postea  ratum  habuerit  quam  illa- 
tus  est  mortuus,  tamen  religiosus  fit 
locus. 


9.  Any  man  at  his  pleasure  makes 
a  place  religious  by  burning  a  dead 
body  in  bis  own  ground ;  but  it  is  not 
pennitted  to  bury  a  dead  body  in  land 
hitherto  pure,  which  is  held  in  com- 
mon, against  the  wishes  of  a  copro- 
prietor.  But  when  a  sepulchre  is 
held  in  common,  any  one  copropric- 
tor  may  bury  in  it,  even  against  tlie 
wishes  of  the  rest.  So,  too,  if  an- 
other person  has  the  usufruct,  the 
proprietor  may  not,  without  tlie  con- 
sent of  tlie  usufructuary,  render  tlie 
place  religious.  But  a  dead  body 
may  be  laid  in  a  place  belonging  to 
another  person,  with  consent  of  tho 
owner;  and  even  if  the  owner  only 
ratifies  the  act  after  the  dead  body 
has  been  buried,  yet  the  place  is  reli- 
gious. 

D.  i.  8.  0.  4 ;  D.  xi.  7.  2.  7. 

Directly  the  body  or  bones  of  a  dead  person,  whether  slave 
or  free,  were  buried,  the  ground  in  which  they  were  buried  be- 
came relif/ioftufiy  although  previously  pure,  that  is,  neither 
aacevy  religios^us,  nor  sanctus  (D.  xi.  7.  2.  4),  provided  that 
the  person  burying  the  body  was  the  owner  of  the  soil  or  had 
the  consent  of  the  owner. 

Although  the  place  was  a  res  nulliuff,  yet  there  could  be  a 
special  kind  of  property  in  it.  There  were  tombs  and  burial- 
places  in  which  none  but  certain  persons,  as,  for  instance,  mem- 
bers of  the  same  family,  could  be  buried;  and  this  kind  of 
interest  in  a  locus  religiosus  was  transmissible  to  heirs,  or  even 
to  purchasers  of  a  property,  if  the  right  of  burying  in  a  par- 
ticular place  was  attached,  as  it  might  be,  to  the  ownership  of 
that  property.     (D.  xviii.  1.  24.) 


10.  Sancta^  quoque  res,  veluti  muri 
et  portie,  quodammodo  divini  juris 
sunt,  et  ideo  nullias  in  bonis  sunt. 
Ideo  autem  muros  sanctos  dicimus, 
quia  pcena  capitis  constituta  sit  in 
eos  qui  aliquid  in  muros  deliqucrint 
Ideo  et  legum  eas  partes  quibus  pcenas 
constituimus  adversus  eos  qui  contra 
leges  fecerint,  sanctiones  vocamus. 


10.  Holy  things  also,  as  tlie  walls 
and  gates  of  a  city,  are  to  a  certain  de- 
gree subject  to  divine  law,  and  there- 
fore are  not  part  of  the  property  of 
any  one.  The  walls  of  a  city  are  said 
to  be  holy,  inasmuch  as  any  offence 
against  them  is  punished  capitally; 
so  too  those  parts  of  laws  by  which 
punishments  are  established  against 
transgressors,  we  term  sanctions. 


Gai.  ii.  8,  9 ;  D.  i.  8.  8 ;  D.  i.  8.  0.  3  ;  D.  i.  8. 11. 

Res  sancta  are  those  things  which,  without  being  sacred,  are 
protected  against  the  injuries  of  men  {sanctum  est  quod  ah 
injuria  hominum  defensum  atque  munitum  est)  by  having  a 
severe  penalty  attached  to  the  violation  of  their  security. 
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11.  Singpilorom  autem  bominum 
naltis  modis  res  fiunt:  quarumdam 
enim  renim  dominium  nanciseimur 
jm'e  naturali  quod,  sicut  diximus,  ap- 
pellatur  jus  gentium;  quarumdam 
jure  civili.  Commodius  est  itaque  a 
vetustiore  jure  indpere;  palam  est 
autem  vetustius  esse  jus  naturale, 
quod  cum  ipso  genere  humano  rerum 
natura  prodidit  Cinlia  enim  jura 
tunc  esse  coeperunt,  cum  et  civitates 
condi  et  magistratus  ereari  et  leges 
scribi  ccBpenmt. 


II.  Tbing^  become  tbe  property  of 
individuals  in  various  ways ;  of  some 
we  acquire  the  ownership  by  natural 
law^  which,  as  we  have  observed,  is 
also  termed  the  law  of  nations;  of 
others  by  the  civil  law.  It  will  be 
most  convenient  to  begin  with  tlie 
more  ancient  law ;  and  it  is  very  evi- 
dent that  the  law  of  nature,  esta- 
blished by  nature  at  the  first  origin 
of  mankind,  is  the  more  ancient,  for 
civil  laws  could  then  only  begin  to  ex- 
ist, when  states  began  to  be  founded, 
magistrates  to  be  created,  and  laws 
to  be  written. 


r 


D.  xli.  1. 1. 


We  now  proceed  to  inquire  how  property  is  acquired  in  par- 
ticular things.  It  is  acquired  either  by  natural  or  civil  modes. 
The  natural  mode  first  treated  of  is  occupation,  of  which  there 
are  two  essential  elements ;  that  the  tmng,  the  property  in  which 
is  acquired,  should  be  a  res  nulliuSy  and  that  the  person  ac- 
quiring it  should  bring  tbe  tbmg  into  his  possession,  that  is, 
into  his  power,  and  do  so  with  the  intention  of  holding  it  as 
his  property  {pro  suo  hahendi),       '     ~  ^ 


12.  Fers  igitur  bestiae  et  volueres 
ct  pisces,  id  est,  omnia  animalia  quse 
mari,  coelo  et  terra  nascuntur,  simul 
atque  ab  aliquo  capta  fuerint,  jure 
gentium  statim  illius  esse  incipiunt : 
quod  enim  ante  nullius  est,  id  natu- 
rali ratione  occupanti  conceditur.  Nee 
interest,  feras  bestias  et  volueres 
utrum  in  suo  fundo  quisque  capiat, 
an  in  alieno.  Plane  qui  in  tdienum 
fundum  ingreditur  venandi  aut  aucu- 
pandi  gratia,  potest  a  domino,  si  is 
providerit,  prohiberi  ne  ingrediatur. 
Quidquid  autem  eorum  ceperis,  eous- 
que  tuum  esse  intelligitur,  donee  tua 
custodia  coercetur;  cum  vero  evaserit 
custodiam  tuam,  et  in  naturalem  li- 
bertatem  se  receperit,  tuum  esse  de- 
sinit,  et  rursus  oceupantis  fit.  Natu- 
ralem autem  libertatem  recipere  in- 
telligitur, cum  yel  oculos  tuos  efiu- 
gerit,  yel  ita  sit  in  conspectu  tuo,  ut 
diffidlis  sit  ejus  persecutio. 


12.  Wild  beasts,  birds,  fish,  and  all 
animals^&icTlive  either  in  the  sea, 
the  air,  or  on  the  earth,  so  soon  as 
they  are  taken  by  any  one,  immedi- 
ately become  by  the  law  of  nations 
the  property  of  the  captor ;  for  natu- 
ral reason  gives  to  the  first  occupant 
that  which  had  no  prerious  owner. 
And  it  is  immaterial  whetlier  a  man 
take  wild  beasts  or  birds  upon  his 
own  ground,  or  on  that  of  another. 
Of  course  any  one  who  enters  the 
ground  of  another  for  the  sake  of 
hunting  or  fowling,  may  be  prohi- 
bited by  the  proprietor,  if  he  per- 
ceives his  intention  of  entering. 
Whatever  of  this  kind  you  take  is  re- 
garded as  your  property,  so  long  as 
it  remains  in  your  power,  but  when 
it  has  escaped  and  recovered  its  natu- 
ral liberty,  it  ceases  to  be  yours,  and 
again  becomes  the  property  of  him 
who  captures  it.  It  is  considered  to 
have  recovered  its  natural  liberty,  if 
it  has  either  escaped  out  of  your 
sight,  or  if,  although  not  out  of  sight, 
it  yet  could  not  be  pursued  without 
great  difficulty. 
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Gai.  ii.  67 ;  D.  xli.  1.  1.  1 ;  T>.  xli.  1.  3.  pr.  and  1 ;  D.  xli.  1.  3.  2 ;  D.  xli.  1.  5. 

Directly  the  thing  ccasos  to  be  in  the  power  of  the  occupant, 
the  property  in  it  is  lost,  and  it  is  exactly  as  if  it  had  never 
been  seized  or  occupied.  Wliat  is  meant  by  being  in  the  power 
of  the  occupant  must  vary  according  to  the  nature  of  the  thing 
occupied.  Several  examples  are  given  in  this  and  the  following 
paragraphs. 


J3.  lUud  qusBsitum  est,  an  si  fera 
bestia  ita  vulnerata  sit  lit  capi  possit, 
statim  tna  esse  intelligatur.  Qui- 
busdam  placuit  statim  esse  tuam,  et 
eousque  tuam  videri  donee  cam  per- 
sequaris ;  quod  si  desieris  i>ersequi, 
desinerc  tuam  esse,  et  nirsus  fieri 
occupantis.  Alii  non  aliter  puta- 
▼enmt  tuam  esse,  quam  si  earn 
ceperis.  Sed  posteriorcm  sentcntiam 
nos  oonfirmamus,  quia  multa  acci- 
dere  possunt  ut  earn  non  capias. 


13.  It  has  been  asked,  whether,  if 
you  have  wounded  a  wild  beast,  so 
tliat  it  could  be  easily  taken,  it  im- 
mediately becomes  yoiur  property. 
Some  have  thought  that  it  does  be- 
come yours  directly  you  wound  it, 
and  that  it  continues  to  bo  yours 
while  you  continue  to  pursue  it,  but 
that  if  you  cease  to  pursue  it,  it  then 
ceases  to  be  yours,  and  again  becomes 
the  property  of  the  first  person  who 
captures  it.  Others  have  thought 
that  it  does  not  ^become  your  pro- 
perty ^^^  ^op  have  captured  it.  >Vo 
confirm  this  latter  opinion,  because 
many  accidents  may  happen  to  pre- 
Yent  your  capturing  it. 

D.  xli.  1.  5.  I. 

Gaius^  in  this  passage  of  the  Digest,  informs  us  that  the 
former  opinion  was  that  of  Trebatius. 

14.  Apium  quoque  natura  fera  est. 
Itaque  qua;  in  arbore  tua  consederint, 
antequam  a  te  alveo  includantur,  non 
magis  tufi>  intelliguntur  esse,  quam 
Yolucres  quos  in  arbore  tua  nidum 
fecerint;  ideoque  si  alius  eas  inclu- 
serit,  is  earum  dominus  erit.  Favos 
quoque  si  quos  effecerint,  quilibet 
eximero  potest.  Plane  Integra  re, 
Bi  provideris  ingrcdientem  fundum 
tuura,  poteris  eum  jure  prohibere  ne 
ingrediatur.  Examen  quoque  quod 
ex  alveo  tuo  evolaverit,  eousque  in- 
telligitur  esse  tuum,  donee  in  con- 
spectu  tuo  est,  neo  difficilis  ejus  est 
peisecutio:  alioquin  occupantis  fit. 


14.  Bees  also  are  Tsild  by  natiure. 
Therefore,  bees  that  swarm  upon 
your  tree,  until  you  have  hived  them, 
are  no  more  considered  to  be  your 
property  than  the  birds  which  build 
their  nests  on  your  tree ;  so,  if  any 
one  else  hive  them,  he  becomes  their 
owner.  Any  one,  too,  is  at  liberty  to 
take  the  honeycombs  the  bees  may 
have  made.  But  of  course,  if,  before 
anything  lias  been  taken,  you  see 
any  one  entering  on  your  land,  you 
have  a  right  to  prevent  liis  entering. 
A  swarm  which  has  flown  from  your 
hive  is  still  considered  yours  as  long 
as  it  is  in  your  sight  and  may  easily 
be  pursued,  otherwise  it  becomes  the 
property  of  the  first  person  that 
takes  it. 

B.  xli.  1.  5.  2-4. 

It  is  said  that  the  owner  of  the  land,  if  he  wishes  to  secure 
the  bees  for  himself,  must  prevent  any  one  entering  inteffra  re; 
because,  if  the  bees  are  once  taken,  they  belong  to  the  person 
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who  takes  them,  although  the  owner  of  the  land  may  have  an 
action  against  the  person  entering  against  his  will. 


15.  Pavonum  et  colunibanim  fera 
natura  est :  nee  ad  rem  pertinet,  quod 
ex  consuetudine  avolare  et  revolare 
solent;  nam  et  apes  idem  faciunt, 
quanim  constat  feram  esse  naturam. 
Cervos  quoque  ita  quidam  mansuetoa 
habent,  ut  in  silvas  ire  ot  redire 
soleant,  quorum  et  ipsorum  feram 
esse  naturam  nemo  negat.  In  iis 
autem  animalibus  quse  ex  consue- 
tudine abiro  et  redire  solent,  talis 
regula  comprobata  est,  ut  eousque 
tua  esse  intelligantur,  donee  animum 
revcrtendi  habeant;  nam  si  rever- 
tendi  animtim  habere  desierint,  etiam 
tua  esse  desinunt,  et  fiunt  oeeupan- 
tium.  Revertendi  autem  animum 
videntur  desinere  habere,  cum  re- 
vertendi consuetudinem  deseruerint 


/tni/i 


15.  Peacocks,  too^  and  pigeons  are 
naturally  wild,  nor  does  it  make  any 
difference  that  they  are  in  the  habit 
of   flying  out    and    then    returning   ^ 
again,  for  bees,  which  without  doubt  ^  '' 
are  natiurally  wild,  do  so  too.    Some     , 
persons  have  deer  so  tame,  that  they    "fw  «• 
will  go  into  the  woods,  and  regularly        ^  *^ 

return  again ;  yet  no  one  denies  that  (J^/^^/HiMA^  <* 

deer  are  naturally  wild.     But,  with     — .^ 

respect  to  animals  which  arc  in  the 
habit  of  going  and  returning,  tlie 
rule  has  been  adopted,  tliat  they  are 
considered  yours  as  long  as  they 
have  the  intention  of  returning,  but 
n  luey  cease  to  nave  ihls  intention, 
they  cease  to  be  yours,  and  become 
the  property  of  the  first  person  that 
takes  them.  These  animals  are  sup- 
posed to  have  lost  the  intention, 
when  they  have  lost  the  habit,  of  re- 
turning. 


Gai.  u.  68;  D.  xli.  1.  55. 


10.  Gallinamm  autem  et  anserum 
non  est  fera  natura;  idque  ex  eo 
possumus  intelligere,  quod  aliifi  sunt 
gallinse  quas  feras  vocamus,  item  alii 
anseres  quos  feros  appellamus.  Ideo- 
que  si  anseres  tui  aut  gallinm  tua; 
aliquo  casu  turbati  turbaUeve  evolave- 
rint,  licet  conspectum  tuum  effuge- 
rint,  quocumque  tamen  loco  siut,  tui 
tuffive  esse  intelhguntur ;  et  qui  lu- 
crandi  animo  ea  animalia  retinet, 
furtum  committere  intelligitur. 

D.xli. 

17.  Item  ea  qnse  ex  hostibus  capi- 
mus,  jure  gentium  statim  nostra  fimit, 
adeo  quidem  ut  et  hberi  homines  in 
servitutem  nostram  deducantur.  Qui 
tamen,  si  evaserint  nostram  potesta- 
tem  et  ad  suos  reversi  fuerint,  pristi- 
num  statum  recipiunt 


10.  But  fowls  and  geese  are  not 
naturally  wud,  wniAIl  we  tnay  learn 
from  mere  being  particular  kinds  of 
fowls  and  geese  which  we  term  wild. 
And,  therefore,  if  your  geese  or  fowls 
should  be  frightened,  and  take  flight, 
they  are  still  regarded  as  yours  wher- 
ever they  may  be,  although  you  may 
have  lost  sight  of  them;  and  who- 
ever detains  such  animals  with  a  view 
to  his  own  profit,  commits  a  theft. 

1.  5.  &. 

17.  The  things  we  take  from  our 
enemies  becom'e  immediately  ours' by 
the  law  oi'  nations,  so  tnat  even  iree- 
men  thus  bccoiUd  "Dur  slaves;  but  if 
they  afterwards  escape  from  us,  and 
return  to  their  own  people,  they  re- 
gain their  former  condition. 


Gai.  ii.  09 ;  B.  xli.  1.  5.  7 ;  D.  xli.  1.  7. 

The  possessions  of  an  enemy  were  always  looked  on  as  res 
nulliiis :  the  first  person  who  took  them  became  the  owner. 
X'ractically,  of  course,  things  taJten  m  war  did  not  belong  to 
the  particular  soldier  who  took  them,  unless  in  very  exceptional 
cases,  because  he  took  them  as  one  of  a  large  body,  whose 
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exertions  all  contributed,  directly  or  indirectly,  to  the  capture. 
The  army,  again,  did  but  represent  the  state;  and  though 
moveables  were  generally  given  up  to  the  soldiers  and  divided 
among  them,  land  taken  in  war  was  claimed  by  the  state,  whose 
servants  the  soldiers  were  and  in  whose  behalf  they  fought. 

Just  as  the  freeman,  who  had  been  made  a  prisoner  and  a 

slave,  regained  his  status  when  he  returned  to  his  own  country 

i  1       ' '       by  the  jus  postliminii  (see  Bk.  i.  Tit.  12.  5),  so  everjthing 

Tl*Uti*<4*4A      ^^^  returned  to  its  former  state  of  being,  free  from  any  owner, 

i^^^^was  said  to  do  so  by  a  sort  o^  jus  jwstliminii,     Marcian,  for 

^  '^    -^  example,  speaks  in  the  Digest  (i.  8.  6)  of  a  person  building  on 

tC  /-rvm^  '^  a  shore,  and  after  having  said  that  the  soil  is  only  his  while 

the  building  remains,  goes  on,  alioquin,  adificio  dilajjso,  quasi 

jure  postliminii  revert itur  locus  in  pristitiam  causam. 

We  have  no  mention  here,  wliich  we  might  expect  to  have, 
of  the  mode  by  which  things  retaken  in  war  returned  to  their 
owners,  nor  what  things  did  so  return.  We  know  that  the 
things  that  did  return  were  said  to  do  so  by  postliminium : 
Fomponius  says,  {dua  species  postliminii  sunt  aut  ut  ipsi 
revertamur  aut  aliquid  recipiamus,  D.  xlix.  15.  14.)  Gene- 
rally speaking,  if  the  property  of  individuals  was  captured  by 
an  enemy  and  retaken,  it  was  prada,  that  is,  was  part  of  the 
spoil  of  war,  and  belonged  to  the  state,  not  to  its  former  owner. 
But  there  were  certain  things  to  which  a  jus  postliminii  at- 
tached, and  which,  if  retaken,  reverted  to  their  original  owner, 
and  did  not  form  part  of  the  prada.  These  things,  so  far  as 
we  know  them,  were  land,  slaves,  horses,  mules,  and  ships  used 
in  war.     (Cic.  Top,  8 ;  D.  xlix.  15.  2.) 

awi  l^irM.*  18.  Item  lapilli  et  gemmffi  et  cetera          18.    Precious  stones,    ^ems.  and 

■^ •  quae  in  litore  invcniuntur,  jure  natu-  other  things,  found  upon  the  sea- 

riivf  wli  statim  inventoris  fiunt.  shore,  heco'me  immediately  by  natu- 

J  ral  law  the  property  of  the  finder. 

D.  i.  8.  3. 

In  the  next  section  Justinian  leaves  the  subject  of  acquisition 
by  occupation,  but  afterwards  speaks  of  matters  that  properly 
belong  to  it,  of  islands  rising  in  the  jea  (paragr.  22),  treasures 
found  (paragr.  39),  things  abandoned  by  their  owner  (paragr. 
47,  48). 

10.  Item  ca  quie    ex  animalibus  19.  All  that  is  horn  of  animals  of 

dominio    tuo  ^^subjectis    nata   stmt,      which  you  are  the  owner,  becomes  by 
eodem  jure  tibi  adquiruntur.  the  same  law  your  property. 

D.  xli.  1.  6. 

UPlrvO  From  the  19th  to  the  35th  paragraph  inclusive,  may  be  taken 

"^^■^  together  as  bearing  more  or  less  on  the  subject  of  accession. 

p^^^^^,^  j^^        The  Latin  word  accessio  always  means  an  increjwe  or  addition 
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to  something  previously  belonging  to  us,  but  commentators 
have  used  the  word  accession  not  only  for  the  increase  itself^ 
but  also  for  the  mode  in  which  the  increase  becomes  our  pro- 
perty. They  say  that  the  accessory  thing  becomes  the  pro- 
perty  of  the  owner  of  the  principal  thing  by  accession ;  and 
placiB  accession  among  the  modes  of  acquisition.  Undoubtedly 
this  use  of  the  word  is  not  warranted  by  the  use  of  accessio, 
and  Ducaurroy  attempts  to  show  that  the  Roman  jurists  never 
recognised  what  we  call  accession  as  a  mode  of  acquisition  at 
all.  The  passages  adduced  to  show  that  they  did  so  are  too 
clear  to  permit  us  fully  to  adopt  Ducaurroy's  opinion,  but  many 
things  have  been  improperly  said  to  be  acquired  by  accession, 
and  it  is  necessary  to  limit  very  carefully  the  application  of 
this  mode  of  acquisition ;  and  before  stating  the  cases  in  which 
it  is  doubtful  whether  to  admit  it  or  not,  we  will  point  out  one 
or  two  from  which  we  ought  certainly  to  exclude  it. 

First,  there  is  the  instance  given  in  this  section  and  in  the 
35th  section  of  the  produce  of  animals,  and  the  fruits  of  lands 
belonging  to  us.  We  need  not  seek  in  accession  an  explana- 
tion of  the  mode  in  which  the  produce  and  the  fruits  become 
our  property.  They  are  really  part  of  that  which  originally 
belonged  to  us.  The  owner  of  the  wheat-seed  is  potentially 
the  owner  of  the  blade  and  the  ear,  the  owner  of  the  animal  is 
potentially  the  owner  of  its  young. 

Again,  a  thing  may  be  an  accessio,  an  actual  gain  or  in- 
crease to  our  property,  which  was  in  theory  of  law,  but  not  in 
fact,  ours  already.  This  is  the  case  with  an  island  in  a  river, 
an  instance  given  in  sec.  22.  The  bed  of  the  river  becomes 
puhlicus  by  the  mere  fact  of  the  river  flowing  over  it ;  if  any 
portion  of  the  bed  is  dried  so  as  to  form  an  island,  it  ceases  to 
be  public,  and,  becoming  private,  is  presumed  to  be  a  part  of 
the  adjacent  land.  It  is  something  not  newly  acquired,  but 
restored  to  us  by  nature ;  we  have  been  temporarily  deprived 
of  it,  and  again  resume  our  rights  over  it. 

Again,  a  person  who  uses  materials  sometimes  only  gives 
them  a  new  form,  sometimes  makes  with  them  a  new  thing, 
different  from  the  materials  themselves.  When  he  does  the 
latter,  the  thing  he  makes,  the  nova  species,  as  the  jurists 
termed  it,  becomes  his  by  the  fact  of  his  making  it.  The  thing 
did  not  exist,  and  he  has  made  it  to  exist,  and  it  belongs  to 
him  by  a  title  not  dissimilar  to  that  of  occupation  :  it  is  a  new 
thing,  which  he  is  the  first  to  get  into  his  power.  To  take  an 
instance  given  in  paragraph  25,  a  man  who  makes  wine  out  of 
another's  grapes  has  made  something  new  of  a  kind  distinct 
from  the  grapes  themselves,  and  the  wine  belongs  to  him. 

It  is  not  in  cases  like  these  that  the  question  of  accession 
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'JJiUfi\ 


properly  arises.  It  is  when  two  things  belonging  to  different 
ownei*s  ore  united  so  as  to  become  integral  portions  of  a  com- 
mon whole,  but  one  portion  is  subordinate  and  inferior  to  the 
other,  that  we  have  to  ask  whether  the  owner  of  the  greater 
become  the  owner  of  the  less?  The  Roman  jurists  answered 
tliis  by  asking  whether  the  two  things  could  after  their  union 
be  separated  from  each  other.  If  this  was  physically  possible 
the  owner  of  the  respective  portions  continued  to  be  owner; 
but  if  not,  the  owner  of  the  more  important  or  principal  thing 
became  the  owner  of  the  Jess  important  or  accessory  tlnhg. 
1 1  js  only  in  this  latter  case,  when  the  two  thiu^s  were  physi - 
calTy  inseparable,  tliat  ownership  m  a  subordinate  thing  was 
acquired  by  a  mode  of  acquisition  distinct  from  any  other,  and 
which,  to  use  the  modem  term,  may  be  called  accession. 


nUiu^fc 


yilA^fi^  m«9mM«^  20.  Pni-tcrea  quod  per  alluvioncin 
agro  tuo  flumen  adjccit,  jure  gentium 
tibi  adquiritur.  Est  autera  alluvio 
incrcmentum  latens ;  per  alluvioiiem 
antem  id  videtur  a^jici,  quod  ita  pau- 
latim  adjicitur  ut  intelligere  non  pos- 
sis  quantum  quoquo  momcnto  tem- 
poris  a^jiciatur. 


20.  Moreover,  Iho  alluvial  soil 
added  by  a  river  to  your  land  Vf^- 
comes  yours  by  the  law  of  nations. 
Alluvion  is  an  imperceptible  increase, 
and  that  is  added  by  allu\ion,  which 
is  added  so  gradually  that  no  one 
can  perceive  how  much  is  added  at 
any  one  moment  of  time. 


tuvi4n* 


D.  xli.  1.  7.  1. 

The  deposit  of  earth  gi^adually  formed  by  alluvion  upon  the 
bank  of  a  river  is  inseparable  from  the  native  soil  of  the  bank ; 
and  the  owner  of  the  latter  acquires  the  former  by  right  of  ac- 
cession. 

An  exception  was  made  in  the  case  of  agri  litnitati,  that  is, 
lands  belonging  to  the  state  by  right  of  conquest,  and  granted 
or  sold  in  plots.  If  these  plots  were  enlarged  by  alluvion,  the 
increase  did  not  become  the  property  of  the  owner  of  the  plot. 
(D.  xli.  1.  16.)  The  reason  seems  to  be  that  the  particles  de- 
posited by  alluvion  were  considered  public  as  forming  portion 
of  the  current  of  the  stream,  the  waters  of  which  were  pubhc, 
and  when  these  particles  were  deposited  by  the  side  of  a  plot 
granted  or  sold  by  tlie  state,  they  were  not  allowed  to  enlarge 
the  plot  of  which  the  state  had  already  determined  the  proper 
size. 


0 


21.  Quod  si  vis  fluminis  partem 
aliquam  ex  tuo  proedio  detraxerit,  et 
▼icini  pncdio  attulcrit,  palam  est  eam 
tuam  permanere.  Plane,  si  longiore 
tempore  fundo  viciui  tui  h(cserit, 
arboresque  quas  secum  traxerit,  in 
eum  flmdum  radices  cgerint,  ex  eo 
tempore  videntur  vicini  fundo  adqui- 
sitie  esse. 


1 


21.  But  if  the  violence  of  a  river 
should  bear  aw"ay  a  portion  of  your 
land,'  and  unite  it  to  that  of  vour 
nei^npoiir,  it  undoubtedly  still  con- 
tinues yours.  If,  however,  it  remains 
for  a  long  time  united  to  your  neigh- 
bour's land,  and  the  trees,  which  it 
swept  away  with  it.  take  root  in  his 
ground,  these  trees  from  tliat  time 
become  part  of  your  neighbour's 
estate. 
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When  a  large  mass  of  earth  is  carried  to  the  side  of  a  river 
bank,  it  is  quite  possible  to  detjioh  it,  and  consequently  the 
mass  remains  the  property  of  its  former  owner,  but  if  it  be- 
comes inseparable  in  the  manner  described  in  the  text,  then 
the  property  in  it  is  changed. 

Videntur  acquinitic  is  substituted  hero  for  videtur  acquisita 
in  the  Digest,  to  include  the  trees  themselves  as  well  as  the  soil 
of  the  fragment.     (See  paragr.  31.) 


22.  Insula  quiu  in  niari  nala  eat, 
quod  raro  accidit,  occupautis  fit ;  nul- 
liua  euim  esse  creditur.  In  fluraine 
nata,  quod  frequenter  accidit,  si  qui- 
dem  mediam  partem  flilminis  tenet, 
communis  est  eorum  qui  ab  utra([ue 
parte  fluminia  prope  ripani  priedia 
possident,  pro  modo  latitudinis  cu- 
jusque  fundi,  qui«  latitudo  prope 
ripam  sit.  Quod  si  alteri  parti  proxi- 
mior  sit,  eorum  est  tantum  qui  ab  ea 
parto  propo  ^ripam  prnedia  possident. 
Quod  si  aliqua  parte  divisum  sit  1\\\- 
men,  deindc  infra  unitum,  agrum  ali- 
cujus  in  formam  insulaj  redegerit, 
ojusdem  permanet  is  ager  ci^us  et 
fuerat. 


if(d,^ 


«*- 


22.  ANTien  an  island  ia  formed  in 
ihesea,  which  rarely  happens,  if  13 


tlie  property  of  the  first  occupant;     .{^j  .i\oM'*<*^- 
for  before  occupation,  li  belongs  to 
no  one.      But  when    an    island  is 

mtly 


formed  in  a  riveri^wl 


sland  is       f^^*^***^^^ 


happens,  ii  it  is  placed  in  the  middle 
orit,  It  belongs  in  common  to  those 
who  possess  the  lands  near  the 
banks  on  each  side  of  the  river,  in 
proportion  to  the  extent  of  each 
man's  estate  adjoining  the  banks. 
But,  if  the  island  is  nearer  to  one 
side  than  the  other,  it  belongs  to 
those  persons  only  who  possess  lands 
contiguous  to  the  bank  on  that  side. 
If  a  river  divides  itself  and  after- 
wards unites  again,  thus  giving  to 
any  one's  land  the  form  of  an  island, 
the  land  still  continues  to  belong  to 
the  person  to  whom  it  belonged 
before. 

D.  xli.  1.  7.  :),  4. 

An  island  formed  by  a  stream  cutting  off  a  portion  of  land 
could  not  be  supposed  to  belong  to  any  one  but  its  former 
owner.  But  if  the  island  was  formed  by  the  bed  of  the  river 
becoming  dry  in  any  part  it  might  bo  doubtful  to  whom  it  be- 
longed. The  bed  of  a  river,  as  long  as  the  river  flowed  over 
it,  was  public.  Ille  alveus  quern  Hihijlumen  fecit,  et  ni priva- 
tus  antea  fuit^incipit  tamen  esne  public ua  (D.  xliii.  12.  1.7); 
or  rather  the  use  of  it  was  pubUc,  while  the  soil  itself  was  the 
property  of  the  private  individuals  to  whom  the  soil  of  the 
banks  belonged,  and  therefore  when  the  bed  was  dried,  when  it 
had  ceased  to  be  subject  to  public  use,  the  private  owners  re- 
sumed the  rights  of  ownersliip  over  it,  quum  exaiccatus  esset 
alveus,  proximorum  fit,  quia  jam  populus  eo  non  utitur. 
(D.  xli.  1.  30.  1.)  If  the  bed  was  not  wholly  but  partially 
dried,  the  island  formed  would  belong  to  the  owner  of  the 
nearest  bank ;  if  it  lay  entirely  on  one  side  of  the  stream,  or 
if  it  lay  partly  on  one  side  and  partly  on  the  other,  it  would 
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belong  to  the  owners  of  both  banks  in  such  proportion  as  a 
line  drawn  from  the  middle  of  the  stream  would  divide  it. 


23.  Quod  Bi  naturali  olveo  in  uni- 
versum  derelicto,  alia  parte  fluere 
coeperit,  prior  quidem  alvens  eorum 
est  qui  prope  ripam  ejus  pnvdia  pos- 
sident,  pro  modo  scilicet  latitudinis 
ciyusque  agri,  qum  latitudo  prope 
ripam  sit.  Novus  autem  alveus  ejus 
juris  esse  incipit,  cujus  et  ipsum 
flumen,  id  est  publicus.  Quod  si  post 
aliquod  tempus  ad  priorem  alveum 
reversum  fuerit  fliunen,  rursus  novus 
alveus  eorum  esse  incipit  qui  prope 
ripam  ejus  priedia  possident. 


23.  If  a  river,  entirely  forsaking 
its  natural  cliannel,  begins  to  flow  in 
another  direction,  the  old  bed  of  the 
river  belongs  to  those  who  possess 
the  lands  adjoining  its  banks,  in  pro- 
portion to  Uio  extent  that  their  re- 
spective estates  adjoin  the  banks. 
The  new  bed  follows  the  condition  of 
the  river,  that  is,  it  becomes  public. 
And,  if  after  some  time  the  river 
returns  to  its  former  channel,  the 
new  bed  again  becomes  the  property 
of  those  who  possess  the  lands  con- 
tiguous to  its  banks. 


D.  xli.  1.  7.  5. 

It  might  happen  that  the  soil  over  which  the  river  flowed 
was  known  to  have  belonged  to  a  different  person,  and  not  to  the 
owners  of  the  adjacent  banks.  If  the  river  changed  its  chan- 
nel and  left  the  soil  dry,  to  whom  was  the  recovered  land  to 
belong,  could  its  original  owner  claim  it,  or  was  the  presump- 
tion of  law  so  fixed  in  favour  of  the  owners  of  the  adjacent 
banks  that  nothing  was  admitted  to  rebut  it?  Gains  says 
that  strict  law  was  against  the  original  owner,  but  adds,  vix  est 
ut  id  ohtineat  (D.  xli.  1.  7.  5) ;  equity  would  hardly  allow  such 
strictness  to  prevail  in  all  cases. 


24.  Alia  sane  causa  est,  si  ci^us 
totus  ager  inundatus  fuerit :  nequo 
enim  inundatio  fundi  speciem  com- 
mutat,  et  ob  id  si  recesserit  aqua, 
palam  est  eum  fundum  ejus  manere 
ci^us  et  fuit. 


24.  The  case  is  quite  different  if 
any  one's  land  is  completely  inun- 
dated; for  the  inundation  does  not 
alter  the  nature  of  the  land,  and 
therefore,  when  the  waters  have  re- 
ceded, the  land  is  indisputably  the 
property  of  its  former  owner. 


P.  xli.  1.  7.  6, 

An  inundation  is  here  contrasted  with  a  change  in  the  course 
of  a  river.  A  field  overflowed  with  water  is  still  a  field,  and 
as  much  belongs  to  its  owner  as  if  it  were  dry. 

Ortolan,  in  a  note  on  this  section,  denies  that  islands  formed 
in  the  beds  of  rivers  were  regarded  as  having  been  originally 
the  property  of  the  owners  of  the  adjacent  banks,  and  thinks 
that  they  were  looked  on  as  new  property  acquired  by  acces- 
sion. The  passage  he  chiefly  relies  on  is  an  extract  from 
Proculus  given  in  the  Digest  (xli.  1.  56),  in  which  Proculus 
says,  tliat  if  an  island  formed  entirely  on  your  side  of  the 
river,  and  therefore  belonging  only  to  you,  is  increased  by  al- 
luvion so  as  to  approach  in  part  nearer  to  the  opposite  bank. 
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it  nevertheless  all  belongs  to  you.  This  is  an  instance  in 
which  it  would  seem  that  one  of  two  rules  must  necessarily 
give  way,  either  that  of  the  dry  soil  in  the  bed  of  a  river  being 
divided  by  a  line  drawn  from  the  middle  of  the  river  between 
the  proprietors  of  the  two  banks,  or  that  of  alluvial  soil  being 
acquired  by  accession.  But  it  is  to  be  observed  that,  when 
tlie  question  of  the  property  in  the  island  was  settled,  which 
it  would  be  at  once  if  the  island  was  entirely  on  one  side,  the 
island  was  looked  on  as  itself  a  new  bank,  and  the  space  of 
water  between  it  and  the  opposite  bank  as  a  separate  river. 
An  island  might  thus  be  increased  by  alluvion  beyond  the 
middle  of  the  original  stream  and  yet  not  beyond  the  middle 
of  the  new  one.  Proculus  immediately  goes  on  to  say  that  if 
the  space  between  the  island  and  the  opposite  bank  were  dried, 
half  of  the  dried  space  would  belong  to  the  owner  of  the  is- 
land, which,  if  the  island  was  looked  on  as  a  new  bank,  would 
be  in  strict  conformity  with  the  rule  that  the  dried  channel 
should  be  divided  between  the  actual  proprietors  of  the  banks 
irrespective  of  former  owners.  It  is  important  not  to  treat  the 
case  of  an  island  formed  in  the  middle  of  the  river  as  an  in- 
stance of  property  acquired  by  accession,  because,  as  the  island 
was  not  only  separable,  but  actually  separated  from  the  bank, 
the  test  of  acquisition  by  accession  which  we  have  given  could 
not  be  maintained.  If  the  island  were  regarded  as  a  new 
thing,  it  ought  to  be  publici  juris,  and  not  to  be  spoken  of  as 
belonging  by  accession  to  the  owners  of  the  banks  ;  and  it  was 
from  seeing  this  thatLabeo  said  (D.  xli.  1.  G5.  4),  insula,  qua: 
in  Jlumine  publico  nata  est,puhlica  esse  debet.  It  is  only  by 
regarding  it  as  a  piece  of  property  restored  to  tlie  presumptive 
owners,  that  we  can  account  for  its  becoming  immediately 
privati  juris. 


25.  Cum  ex  alieoa  materia  species 
aliqua  facta  sit  ab  aliquo,  qua^ri  solet 
qiiis  eorom  natnrali  ratione  dominus 
sit,  ntrom  is  qui  fecerit,  an  ille  potius 
qui  materife  dominus  fueriU  Ut  ecce, 
si  quis  ex  alienis  uvis  aut  olivis  aut 
Bpicis  vinum  aut  oleum  aut  frumen- 
tum  fecerit,  aut  ex  alieno  auro  vel  ar- 
gento  Tel  lere  vas  aliquod  fecerit,  vel 
ex  alieno  vino  et  meUe  mulsum  mis- 
cuerit,  Yel  ex  medicamentis  alienis 
emplastrum  aut  collyrium  compo- 
suerit,  Yel  ex  aliena  lana  Tcstimen- 
tum  fecerit,  vel  ex  alienis  tabulis 
navem  rel  armarium  vel  subsellium 
fabricaverit  Et  post  multas  Sabi- 
nianonun  et    Proculeianonim   am- 


25.  When  one  man  bas  made  any- 
thing with  materials  belonging  to 
another^  it  is  often  asked  which,  ac- 
cording to  natiural  reason,  ought  to 
be  considered  the  proprietor,  whether 
he  who  gave  the  form,  or  he  rather 
who  owned  the  materials.  For  in- 
stance, suppose  a  person  has  made 
wine,  oil^  or  wheat|  from  the  grapes. 
olives,  or  ears  of  com  belonging  to 
another :  has  cast  a  vessel  out  of 
gold,  silver,  or  brass,  belonging  to 
another ;  has  made  mead  with  another 
man's  wine  and  honey ;  has  composed 
a  plaster,  or  eye-salve,  with  another 
man's  medicaments;  has  made  a 
garment   with   another's    wool;    or 
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biguitates  placuit  media  sententia 
cxistimantium,  si  ca  species  ad  ina- 
teriam  reduci  possit,  cum  videri  do- 
minum  esse,  qiii  materiio  dominus 
fnerit;  si  non  possit  reduci^  eiim 
potius  inielligi  dominum,  qiii  fecerit : 
ut  ecce,  vas  conflatum  potest  ad 
rudem  massara  a-ris  vel  argenti  vel 
auri  rednci ;  vinum  aiitem  aut  oleiini 
aut  frumentum  ad  uvas  et  olivas  et 
Bpicas  reverti  non  potest,  ac  nc  mul- 
8um  quidem  ad  >'innm  et  mel  resolvi 
potest.  Quod  si  partim  ex  sua  ma- 
teria partim  ex  aliena  specimen  ali- 
quam  fecerit  quis,  veluti  ex  suo  vino 
et  alieno  melle  mulsum  miscuerit,  aut 
ex  suis  et  alienis  medicam  cutis  em- 
plastrum  aut  colI^Tium,  aut  ex  sua 
lana  et  aliena  vestimentiun  fecerit, 
dubitandum  non  est  lioc  casu  cum 
esse  dominum  qui  fecerit,  cum  non 
solum  operam  suam  dedit,  sed  et 
partem  ejusdem  materiic  pnestavit. 


iU  k«e^ 


a  ship,  a  chest,  or  a  bench,  with 
another  man's  timber.  After  long 
controversy  between  the  Sabinians 
andProculeians,  a  middle  opinion  has 
been  adopted,  based  on  the  following 
distinction.  If  the  thing  mado  can 
be  reducf^d  toits  former  nidA  rr^- 
terials,  then  the  owner  of  the  mate- 
rials is  also  consi(tcrcU  the  owner  of 
the  tiling  made :  but,  if  the  thing 
cannot  bo  so  reduced,  then  he  who 
made  it  is  the  o^tict  of  it  For  ex- 
ample,  a  vessel  when  cast,  can  easily 
be  reduced  to  its  rude  materials  of 
brass,  silver,  or  gold;  but  .i*ine,  oil, 
or  wheat,  cannot  be  reconverted  into 
grapes,  olives,  or  ears  of  com ;  nor 
can  mead  be  resolved  into  wine  and 
honey.  But,  if  a  man  has  made  any 
thing,  partly  with  his  own  materials 
and  partly  with  tlie  materials  of 
another,  as,  if  he  has  made  mead 
with  his  own  wine  and  another  man's 
honey,  or  a  plaster  or  eye-salve, 
partly  with  his  own,  and  partly  with 
another  man's  medicaments,  or  a 
garment  with  his  own  and  also  with 
another  man's  wool,  then  in  such 
cases,  he  who  made  the  thing  is  un- 
doubtedly the  proprietor;  since  he 
not  only  gave  his  labour,  but  fur- 
nished also  a  part  of  the  materials. 


tMJhh^ 


Gai.  li.  79;  B.  xli.  1.  7.  7;  D.  vi.  1.  5.  1 ;  D.  xli.  1.  27.  1. 

When  materiftls  belonging  to  different  persons  were  mixed 
together,  or  one  person  bestowed  his  labour  on  the  materials  of 
another,  although  one  person  only  might  be  the  owner  of  the 
product,  yet  he  did  not  become  so  at  the  expense  of  others. 
He  was  obliged  to  pay  those  whose  materials  or  labour  had 
been  employed  the  value  of  their  respective  materials  or  labour, 
and  was  liable  to  a  condiclio  or  personal  action  (see  Introd. 
sec.  108)  for  the  enforcement  of  the  payment  He  himself 
could  claim  the  product  itself  by  vindication  or  real  action, 
given  only  to  the  owner  of  a  tiling.  Tlie  jurists  very  commonly 
speak  of  a  person  being  able  to  vindicate  a  thing  as  a  mode 
of  saying  that  he  is  the  owner,  the  test  of  ownership  being 
whether  the  supposed  owner  could  or  could  not  claim  the 
thing  by  vindication 

Supposing  a  person  formed  a  thing  with  materials  belonging 
to  another,  which  was  the  one  that  could  claim  it  by  a  real 
action,  the  maker  of  th©  tlni3ig.,or^the  owner  of  the  materials  ? 
The  Froculcians  saidi,  the  thing  is  a  new  thing  cuid  its  maker  is 
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tho  owner ;  the  Sabiniftns  said,  the  materials  remain,  altliough 
tlieir  form  is  changed,  and  their  proprietor  is  the  owner  of  the 
thing  made.  The  distinction  sanctioned  by  Justinian  decided 
the  question  according  to  the  fact  of  there  being  or  not  being 
a  really  new  thing  made.  If  there  was,  then  the  reasoning  of 
the  Proculeians  held  good,  and  the  maker  becomes  the  owner  by 
a  species  of  occupation,  quia  quod  factum  est,  antea  ftullius 
fuerat.  If  the  thing  made  was  only  the  old  materials  in  a  new 
form,  then  it  belonged  to  the  owner  of  the  materials,  in  ac- 
cordance with  the  opinion  of  the  Sabinians.  The  opinion  of 
each  school,  therefore,  was  admitted  where  tlie  facts  were  in  ac- 
cordance with  it. 

In  the  latter  part  of  tho  section  Justinian  says  that  if  the 
materials  were  partly  the  property  of  tlie  maker,  the  thing  made 
certainly  belonged  to  him.  This  must  be  understood  strictly 
with  reference  to  tlie  case  spoken  of  in  the  text,  that,  namely, 
of  materials,  none  being  merely  accessory,  /.  e.  subordinate, 
to  the  others,  being  inseparably  mixed  together.  If  some  of  the 
materials  were  only  accessory,  and  the  thing  made  was  not  a 
new  thing,  it  would  not  necessarily  belong  to  the  maker,  but 
would  only  belong  to  him  if  he  were  the  owner  of  the  principal 
materials;  and  if  the  different  materials  were  separable  from 
each  other,  they  would  still  belong  to  their  respective  owners. 


26.  Si  tamen  alicnam  purpuram 
vestimento  suo  quis  iotexuit,  licet 
pretioaior  est  purpura,  accessionis 
vice  cedit  vestimento.  Kt  qui  doini- 
nus  fuit  purpurffif  adversus  cum  qui 
Rubripuit,  habet  furti  actionem  et 
condictionem,  sive  ipse  sit  qui  vesti- 
mentum  fecit,  sive  alius;  nam  ex- 
tinctn>  res,  licet  vindicari  non  possint., 
condici  tamen  a  furibus  et  quibusdam 
aliis  possessoribus  possont. 


20.  If,  liowevcr,  any  one  has  inter- 
woven purple  belonging  to  anotlier 
into  liis  own  vestment,  tne  piu'ple,  al- 
tliougn  tne  more  valuable,  attaclies  to 
the  vestment  as  an  accession,  and  its 
former  owner  has  an  action  of  theft, 
and  a  condiction  against  the  person 
who  stole  it  from  him,  whetlier  it  was 
he  or  some  one  else  who  made  the  vest- 
ment. For  although  things  which 
have  perished  cannot  be  reclaimecL 
by  vindication,  yet  this  gives  ground 

for  a  condiptinn  flynincf  tli^  f  Int^f^  ai^ii 

against  many  other  possessors. 


D.  X.  4.  7.2;  Gai.  ii.  70.  _          ^ 

This  is  an  instance  of  what  is  termed   by  commentators  ^^^^"^^  .... 

adiunctio.    The  owner  of  a  thing  in  the  possession  of  another  ^  iiiim^ 

could  bring  an  action  called  ad  exhihendumy  to  moke  tho  per- ^ 

son,  in  whose  possession  it  was,  produce  or  exhibit  it,  so  that  ^  if^*  ^ 
the  owner,  if  he  could  establish  his  claim  to  it  by  vindication, 

might  be  sure  that  it  was  not  made  away  with.     Ulpian  says,  t  hj>^  'C- 

in  the  Digest  (x.  4.  7.  2),  that  a  person  whose  purple  was  inter-  .     <,      J. 

woven  could  bring  au  action  a^  ^xhihendum  against  the  owner  y^-^*^'^ 
of  the  vestment.     This,  which  is  as  much  as  to  say  that  the 
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owner  of  the  purple  is  still  its  owner,  seems  at  variance  with 
what  Justinian  says  here  of  the  purple  acceding  to  the  vestment, 
and  of  the  person,  qui  dominus  fait  purpur<p,  having  only  a 
personal  action.  Their  respective  decisions  would,  however, 
be  right,  according  as  the  purple  was  not  or  was  an  insepa- 
rable part  of  tlie  vestment.  Supposing  the  purple  was  so  inter- 
woven that  it  could  again  be  separated,  then  its  owner,  remain- 
ing its  owner,  could  bring  an  action  ad  exhihendinn.  If  it 
were  made  an  inseparable  part  of  the  vestment,  if  it  were  an 
extincta  res,  i.  e,  could  no  more  have  a  separate,  distinct 
existence,  then,  being  by  its  nature  accessory  to  the  vestment, 
it  would  become  the  property  of  the  owner  of  the  vestment, 
and  its  former  owner  would  only  have  a  personal  action  to 
recover  its  value. 

Quibusdam  jpofiscssorihus.  The  word  quihusdam  is  used  to 
exclude  bona  fide  possessors  of  the  res  extincta,  who  had  not 
done  anything  to  cause  it  to  perish.  Against  an  actual  thief  an 
actio  furti  and  a  condictio  might  be  brought,  against  others 
only  a  condictio.     (Theophil.  Paraphr,) 

27.  If  materials  belonging  to  two 
persons  are  mixfiiLiflgfitlifiLiyJJuJr 
mutual  consent,  whatever  is  thence 
produced,  is  common  to  both,  as  if, 
for  instance,  tliey  have  intermixed 
tlieir  wines,  or  melted  togetlier  their 
gold  or  silver.  And  although  the 
materials  are  different  which  are  em- 
ployed in  the  admixture,  and  thus  a 
new  substance  is  formed,  as  when 
mead  is  made  with  wine  and  honey, 
or  electrum  by  fusing  together  gold 
and  silver,  the  rule  is  the  same ;  for 
in  this  case  the  new  substance  is 
undoubtedly  common.  And  if  it  is  by 
chance,  and  not  by  the  intention  of 
the  proprietors,  that  materials,  whe- 
ther similar  or  different,  are  mixed 
together,  tho  rule  is  still  the  same. 

D.  xli.  1.  7-0. 

This  union  of  liquids  is  termed  by  commentators^£fiZ(/(£«i'<>. 
When  the  product  became  common  property,  then  any  of  the 
joint  proprietors  could  procure  their  own  share  to  be  given  up 
to  them  by  bringing  an  action  called  comma ni  dividendo. 

28.  Quod  si  frumentum  Titii  fni-  28.  If  the  wheat  of  Titius  is  mixed 

mento  tuo  mixtnm  fuerit,  si  quidem  with  yours,  when  this  takes  place  by 
ex  Toluntate  vostra,  commtme  erit;  your  mutual  consent,  the  mixed  heap 
quia  singula  corpora,  id  est,  singula  ^^longs  to  you  in  common ;  because 
grana  quaa  cigusque  propria  fiiemnt,  ^fSgch  body,  that  is,  each  grain,  which 
ex  consensu  yestrocommanicata  stint  ^Before  was   the  property  of  one  or 


27.  Si  duorum  materiH;  ex  volun- 
tate  dominorum  confusfe  sint,  totum 
id  corpus  quod  ex  confusione  fit,  utri- 
usque  commune  est;  veluti  si  qui 
yina  sua  confuderint,  aut  massas  ar- 
genti  vel  auri  conHaverint.  Sed  etsi 
diversffi  materiic  sint,  et  oh  id  pro- 
pria species  facta  sit,  forte  ex  vino  et 
melle  mulsum,  aut  ex  auro  ct  argento 
electrum,  idem  juris  est :  nam  et  eo 
casu  communem  esse  speciem  non 
dubitatur.  Quod  si  fortuitu  et  non 
voluntate  dominorum  confusa?  fuerint 
vel  diverse  materia?,  vel  quo?  ejusdem 
generis  stmt,  idem  juris  esse  placuit 
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Qaod  si  casu  id  mixtum  ftierit,  rel 
Titius  id  miscuerit  sine  tua  voluntate, 
non  videtur  commune  esse,  quia  sin- 
gula corpora  in  sua  substantia  du- 
rant;  nee  magis  istis  casibus  com- 
mune fit  frumentum,  quam  grcx  in- 
telligitur  esse  communis,  si  pecora 
Titii  tuis  pecoribus  mixta  fuerint, 
Sed  si  ab  alterutro  vestrum  totum  id 
frumentum  retineatur,  in  rem  quidem 
actio  pro  modo  frumenti  cugusque 
competit ;  arbitrio  autem  judicis  con- 
tinetur,  ut  ipse  spstimet  quale  cujus- 
que  frumentum  fuerit 


other  of  you,  has  by  your  mutual 
consent  been  made  your  common 
property;  but,  if  the  intermixture 
were  accidental,  or  made  by  Titius 
without  your  consent,  the  mixed 
wheat  does  not  then  belong  to  you 
botli  in  common ;  because  the  grains 
still  remain  distinct,  and  retain  their 
proper  substance.  The  wheat  in  such 
a  case  no  more  becomes  common  to 
yon  both,  than  a  flock  would  be,  if 
the  sheep  of  Titius  were  mixed  with 
yours ;  but,  if  either  one  of  you  keep 
the  whole  quantity  of  mixed  wheat, 
the  other  has  a  real  action  for  the 
amount  of  wheat  belonging  to  him, 
but  it  is  part  of  the  duty  of  the  judge 
to  estimate  the  quality  of  the  wheat 
belonging  to  each. 

D.  vi.  1.  4,  5. 

This  mixing  together  of  things  not  liquid  is  termed  by  com- 
mentators  commixtio,  it  the  thmgs  mixed,  still  remaining  the 
property  of  their  former  owners,  were  easy  to  separate  again, 
as,  for  instance,  sheep  united  in  one  flock,  when  one  owner 
brought  his  claim  by  vindication  his  propeity  was  restored,  to 
him  without  diflSculty;  but  if  there  was  diflBculty  in  separating 
the  matenals  fltmr-each  other^  as  in  diviciing  the  grains  of 
wheat  in  a  heap,  the  obvious  mode  would  be  to  distribute  the 
whole  heap  in  shares  proportionate  to  the  quantity  of^h^at 
belonging  to  the  respective  owners.  But  it  might  happen  that 
the  wheat  mixed  together  was  not  all  of  tlie  same  quality,  and 
therefore  the  owner  of  the  better  kind  of  wheat  would  lose  by 
having  a  share  determined  in  amount  only  by  the  quantity  of 
liis  wheat ;  and  the  judge  therefore  was  permitted  to  exercise 
his  judgment  {in  arbitrio  continetur — see  Introd.  sec.  108) 
how  great  an  addition  ought  to  be  made  to  his  share  to  com- 
pensate for  the  superior  quality  of  the  wheat  originally  be- 
longing to  him. 


29.  Cum  in  suo  solo  aliquis  ex 
aliena  materia  ffidificaverit,  ipse  intel- 
ligitur  dominus  sdificii ;  quia  omne 
quod  inaidificatur,  solo  cedit  Nee 
tainen  ideo  is  qui  materife  dominus 
fuerat,  desinit  dominus  ejus  esse ;  sed 
tantisper  neque  vindicare  eam  potest, 
neque  ad  exhibendum  de  ea  re  agere, 
propter  legem  duodecim  tabularum, 
qua  cavetur  ne  quis  tignum  alien um 
H^dibu8  suis  junctum  eximere  cogatur, 
sed  duplum  pro  eo  pnestet  per  ac- 


29.  If  a  man  builds  upon  his  own 
ground  with  ibe  maieri&ls  OfiniDther. 
hfl  ift  cynsidered  the  proprietor  of  the 
JbuildiogaJlficause  everything  built  on 
the  soil  accedes  to  it  The  owner  of 
thb  materials  does  not,  however,  cease 
to  be  owner,  only  while  the  building 
stands  he  cannot  claim  the  materials, 
or  demand  to  have  them  exhibited,  on 
account  of  the  law  of  the  Twelve 
Tables,  providing  that  no  one  is  to  be 
compelled  to  take  away  the  tignum  of 
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tionem  quae  Tocator  de  tigno  injuncto. 
Appellatione  autem  tigni  omnis  ma- 
teria significatUTf  ex  qua  a'diQcia  fiunt. 
Quod  ideo  pro\isuin  cst^  iie  a'dificia 
rescindi  necesse  sit ;  sed  si  aliqna  ex 
causa  dirutum  sit  cedificium,  poterit 
materia?  dominas,  si  non  fuerit  du- 
plum  jam  persecutus,  tunc  cam  ^in- 
dicare  et  ad  exliibendum  de  ea  re 
agere. 


another  wliich  has  heen  made  part  of 
his  own  building,  but  that  he  may  be 
made,  by  the  action  de  tiano  injuncto. 
to  pay  double  the  value;  and  under 
tlie  term  lignum  all  materials  for 
building  are  comprehended.  The  ob- 
ject of  this  provision  was  to  prevent 
the  necessity  of  buildings  being  pulled 
down.  But  if  the  building  is  de- 
stroyed from  any  cause,  then  the 
owner  of  the  materials,  if  he  has  not 
already  obtained  the  double  value, 
may  reclaim  the  materials,  and  de- 
mand to  have  them  exhibited. 

Gai.  ii.  73;  D.  xli.  1.  7.  10. 

Materials,  although  forming  part  of  a  building  belonging  to 

the  owner  of  the  ground,  were  not  considered  themselves  as 

necessarily  belonging  to  the  owner  of  the  building.     They  were 

still  the  property  of  the  person  to  whom  they  had  belonged 

before  being  employed  in  the  building.     They  were  separable 

.     ,  from  the  soil,  and,  if  a   special   law  had   not  prevented  it, 

'/l^    /it>        could  have  been  claimed  by  their  owner,  and  their  production 

*  •     ^  ^enforced  by  an  action  ad  exhihendum.     The  Twelve  Tables 

\i^  iiij4Mii[»^    forbad  this  with  a  view  of  preventing  the  needless  destruction 

of  buildings  ne  (edificia  rescindi  riecessa  sit.   They  suspended 
4j\  /^         ^he  right  of  claiming  the  materials,  or  bringing  an  action  ad 

exhihendum  until  the  building  was  destroyed.     When  it  was 

U^   C         destroyed  in  any  way  {aliqua  ex  causa)  the  material  might  be 

*<reclaimed,  or  an  action  ad  exhihendum  brought.     Meanwhile, 

UiUAix  h^MuJ^y  an  action  termed  de  tigno  iniuncto  their  owner  might,  if  he 

1 K   cu^  '       preferred,  recover  double  their  value,  forfeiting,  however,  thereby 

^  T      '  ***      all  right  of  eventually  reclaiming  them. 

[/X  -  Such  was  the  law  when  the  builder  employed  the  materials 

^  of  another  quite  innocently.     If  this  conduct  was  tainted  wjth 

.     mala  JideSy  as  it  would  be  if  he  knew  that  the  materials  did 

I  a^^  ^^^alu  not  belong  to  him,  the  law  of  the  Twelve  Tables  still  prevented 

A*    <fc  \4Jji    ^^®  mat^pftifl"  bpjng  i^t  once  reclaimed  by  the  compulsorv  de- 

^^    struction  of  the  building ;  but  an  action  ad  exhihendum  was 

?  l^jiuhthfLK  permitted  to  be  brought  as  a  means  of  punishing  the  builder. 

(D.  vi.  I.  23.  6.)  The  effect  of  this  action  in  such  a  case  was 
that  the  defendant,  not  producing  the  thing  demanded,  was 
condemned  in  such  a  sum  as  the  judge  thought  right  as  a 
punishment  for  his  having  put  it  out  of  his  power  to  produce 
it — quasi  dolo  fecerit  quominus  possideat,     (D.  xlvii.  3.  1.2.) 

80.  £x  diverso,  si  quis  in  alieno  30.  On  the  contrary,  if  any  one 

solo  sua  materia  domum  aedificaTerit,  builds  with  his  own  materials  on  the 

illius  fit  domus  ct^us  et  solum  est.  ground  of  another,  the  building  be- 

Sed  hoc  casu  materin  dominas  pro-  comes  the  property  of  him  to  whom 
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prietatem  ejus  amittit,  qtda  voluntate 
ejus  iotelligitur  alienata,  ntique  si 
non  ignorabat  se  in  alieno  solo  spdifi- 
care|  et  ideo  licet  diruta  sit  domos, 
materiam  tamen  viDdicare  non  potest. 
Certe  illud  constat,  si  in  possessione 
constitute  ffidificatore,  soli  dominus 
petat  domum  suam  esse,  nee  solvat 
pretium  materioe  et  mercedes  fabro- 
mm,  posse  eum  per  exceptionem  doli 
mali  repelli,  utique  si  bonro  fidei  pos- 
sessor fuerit  qui  aniificavit ;  nam  sci- 
enti  aliennm  solum  esse  potest  objici 
culpa,  quod  eedificaverit  temere  in  eo 
solo  quod  intelligeret  aliennm  esse. 


the  ground  belongs.  But  in  tbis  case 
the  owner  of  the  materials  loses  his 
property,  because  he  is  presumed  to 
have  voluntarily  parted  with  them, 
that  is,  if  he  knew  he  was  building 
upon  another's  landf  and,  therefore, 
if  the  building  should  be  destroyed, 
he  cannot,  even  then,  reclaim  the 
materials.  Of  course,  if  the  person 
who  builds  is  in  possession  of  the 
soil,  and  the  owner  of  the  soil  claims 
the  building,  but  refuses'  to  pay  the 
price  of  the  materials  and  the  wages 
of  the  workmen,  the  owner  may  be 
repelled  by  an  exception  of  dolus  ma- 
his,  proNdded  Uic  builder  was  in  pos- 
session bona  fide.  For  if  he  Imew 
that  he  was  not  the  owner  of  the  soil, 
it  might  be  objected  that  he  was 
wrong  to  build  on  ground  which  he 
knew  to  be  tlie  property  of  another. 

D.  xli.  1.  7.  12. 

If  a  person  used  his_gwD  materials  in  building  on  the  land 
of  another,  he  must  have  done  so  either  knowing  or  not  knowing 
that  the  land  was  not  his  own.  If  he  did  not  know  this,  then, 
when  the  building  was  destroyed,  he  could  reclaim  the  materials; 
or,  if  he  was  iiT  possession  of  the  building,  could  refuse  to  i  /, 

deliver  it  to  the  owner  jinless  He  was  indemniBed  for  his  ex-  v^^*^^  ^ 
penses,  at  least  so  far  as  they  had  been  incurred  profitably  to 
the  owner  of  the  soil.  If  he  did  know  that  the  laud  was  not 
his  own,  the  text,  adopting  the  words  of  Gains  (D.  xli.  1.  7. 12), 
says  that  he  entirely  lost  all  property  in  the  materials,  and 
was  considered  to  have  voluntarily  alienated  them.  There  are 
passages  both  in  the  Digest  and  Code  not  quite  in  accordance 
^with  this  decision,  and  wliich  would  make  it  appear  that,  if  the 
owner  of  the  materials  could  show  that  it  was  not  his  intention 
to  give  them  to  the  owner  of  the  land,  he  could  recover  them 
or  their  value.     (D.  v.  3.  38 ;  Cod.  iii.  32.  2 ;  C.  iii.  32.  5.) 

Dolus  malm  (opposed  to  dolus  bonus,  artifice  which  the  law 
considers  honestly  employed)  means  fraud.  When  a  plaintiff 
was  repelled  by  an  exception  of  iraud,  such  words  as  these 
were  introduced  in  the  intentw  of  the  action :  si  in  ea  re  nihil 
dolo  malo  Auli  Agerii  factum  sit,  neque  fiat,  (See  Introd. 
sec.  106.) 


C^^l 


ol.  Si  Titius  alienam  plan  tarn  in 
solo  suo  posuerit,  ipsius  erit,  et  ex 
diverse  si  Titius  suam  plantam  in 
Mfevii  solo  posuerit,  Meevii  planta 
erit:  81  modo  utroque  casu  radices 


31.  If  Titius  places  anothor  man's 
plant  in  ground  beionging  to  himself. 


the  plant  will  belong"  to  Titios;  on 
the  contrary,  ir  riiius  places  his  own 
plant  in  the  ground  of  Mnevius,  the 

O  2 
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egerit ;  anto  enim  quam  radices  cge- 
rit,  ejus  permanet  cigus  et  fucrat. 
Adeo  auteni  ex  eo  tempore  quo  ra- 
f^^.  .  /^  dices  agit  planta,  proprietas  ejus  com- 
mu>i  Ur»i  mutatur,  ut  si  vicini  arbor  ita  terram 
Titii  presserit  ut  in  ejus  fundum  ra- 
dices egerit,  Titii  effici  arborem  diea- 
mus ;  rationem  euim  non  permittere 
ut  alterius  arbor  esse  intelligatur, 
quam  ciyus  in  fimdum  radices  egisset. 
£t  idco  propc  confinium  arbor  posita, 
si  etiam  in  vicini  fundum  radices  ege- 
rity  communis  fit. 


plant  will  belong  to  Mflpviufi — that  is, 
if,  in  either  case,  the  plant  has  taken 
root;  for,  before  it  has  taken  root,  it 
remains  the  property  of  its  former 
owner.  But  from  the  time  it  has 
taken  root,  the  property  in  it  is 
changed ;  so  much  so,  that  if  the  tree 
of  a  neighbour  presses  so  closely  on 
the  ground  of  Titius  as  to  take  root 
in  it,  we  pronounce  that  the  tree  be- 
comes the  property  of  Titius.  For 
reason  does  not  permit,  that  a  tree 
should  be  considered  the  property  of 
any  one  cbie  than  of  him,  in  whose 
groimd  it  has  taken  root ;  and  there- 
fore, if  a  tree,  planted  near  a  boun- 
dary extends  its  roots  into  the  lands  of 
a  neighbour,  it  becomes  common. 

Gai.  ii.  74:  D.  xli.  1.  7.  13. 

The  tree,  after  it  had  once  taken  root,  did  not  belopgjo  its 
former  owner,  although  it  was  afterwards  severed  from  the  soil. 
It  would  seem  natural  that  it  should  belong  to  him,  because  it 
was  separable  from  the  soil,  and  did  not  become  a  part  of  it  more 
than  the  materials  of  a  building  became  part  of  the  soil ;  but 
the  jurist  considered  that  the  nourishment  it  had  drawn  from 
the  soil  had  made  it  a  new  tree,  alia  facta  est  (D.  xli.  1.  20.  2), 
and  thus  tlie  owner  of  the  soil  claimed  it  by  occupation. 

When  the  text  says  that  the  tree  which  strikes  root  into  the 
soil  of  Titius  belongs  to  Titius,  this  is  only  to  be  underetood 
of  a  tree  of  which  all  the  roots  are  in  the  soil  of  Titius.  If 
only  some  of  the  roots  were  in  the  soil  of  Titius,  the  tree 
would  belong  partly  to  Titius,  partly  to  its  former  owner. 


32.  Qua  ratione  autem  plantrc  quie 
terra  coalescunt,  solo  cedunt,  eadem 
ratione  frumenta  quoque  qune  snta 
sunt,  solo  cedere  intelliguntur.  Cete- 
rum  sicut  is  qui  in  alieno  solo  n>difi- 
caverit,  si  ab  eo  dominus  petat  fedifi- 
ciiun,  defendi  potest  per  exceptionem 
doli  mali  secundum  ea  qutr  diximim, 
ita  ejusdem  exceptionis  auxilio  tutus 
esse  potest  i^  qui  alienuin  fimdum 
sua  impensa  bona  fide  conscruit. 


32.  As  plants  rooted  in  the  earth, 
acc^o  to  the  son,  so.  m  the  SRme 
way,  grains  of  wheat  which  have  been 
sown  are  considered  to  accede  to  tho 
soil.  J5ut  as  he,  wiio  has  built  on  the 
groimd  of  another,  may,  according  to 
what  we  have  said,  defend  himself  by 
an  exception  of  dolun  malus,  if  the 
proprietor  of  tlie  groimd  claims  the 
building;  so  also  he  may  protect 
himself  by  the  aid  of  the  same  ex- 
ception, who,  at  his  own  expense  and 
acting  bona  Jide^  has  sown  another 
man's  land. 


Oai.  ii.  75,  76  ;  D.  xli.  1.  9. 


33.  Litcree  qnoque,  licet  atirefle  sint, 
perinde  chartis  membranisque  cedunt, 
ao  Bolo  cedere  solent  ea  quae  ineedifi- 


33.  Written  characters,  although  of 
gold,  accede  to  the  paper  or  parch- 
ment on  which  tliey  are  written,  just 
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cantur  ant  inseruntor :  ideoqne  si  in 
chartis  membranisye  tuis  carmen  vel 
historiam  vel  orationem  Titius  scrip- 
sent,  higus  corporis  non  Titius  sed 
tu  dominus  esse  videris.  Sed  si  a 
Titio  petas  tuos  libros  tuasve  mem- 
branas,  nee  impensas  scripturije  sol- 
vere paratus  sis,  poterit  se  Titius 
defendere  per  exceptionem  doli  mali, 
utique  si  earum  chartarum  membra- 
narumye  possessionem  bona  fide  nac- 
ins  est 


t^cu 


as  whatever  is  built  on,  or  sown  in,  j^fyp(^Z^ 
the  soil,  accedes  to  the  soil.    And  Tj 

therefore,  if  Titius  has  written  a 
poem,  a  history,  or  an  oration,  on 
your  paper  or  parchment,  you,  and 
not  Titius,  are  the  owner  of  the  writ- 
ten paper.  But  if  you  claim  your 
books  or  parchments  from  Titius,  but 
refuse  to  defray  the  expense  of  the 
writing,  then  Titius  can  defend  him- 
self by  an  exception  of  dolut  malus; 
that  is,  if  it  was  bona  fide  that  he  ob- 
tained possession  of  the  papers  or 
parchments. 


Ola 


Gai.  ii.  77;  D.  xli.  1.9.  1. 

This  is  a  case  in  which  property  is  really  acquired  by  what  is 
termed  the  right  of  accession.  The  letters  are  inseparable  from, 
and  subordinate  to,  the  substance  on  which  they  are  written,  and 
become  at  once  the  property  of  the  owner  of  tliat  substance. 


34.  If  a  person  has  painted  on  the 
tablet  of  another,  some  think  that  the 
tablet  accedes  to  the  picture,  others, 
that  the  pictiu^,  of  whatever  quality 
it  may  be,  accedes  to  the  tablet.  It 
seems  to  us  the  better  opinion,  that 
the  tablet  should  accede  to  the  pic- 
ture ;  for  it  is  ridiculous,  that  a  paint- 
ing of  Apelles  or  Parrhasius  should 
be  but  the  accessory  of  a  thoroughly 
worthless  tablet  But  if  the  owner  of 
the  tablet  is  in  possession  of  the  pic- 
ture, the  painter,  should  he  claim  it 
from  him,  but  refuse  to  pay  the  value 
of  the  tablet,  may  be  repelled  by  an 
exception  of  dolut  malus.  If  the 
painter  is  in  possession  of  the  picture, 
it  follows  that  the  owner  of  the  tablet 
is  entitled  to  a  vtUis  actio  against 
him ;  and  in  this  case,  if  the  owner 
of  the  tablet  does  not  pay  the  value 
of  the  picture,  he  may  also  be  repelled 
by  an  exception  of  dolus  malus;  that 
is,  if  the  painter  obtained  possession 
bona  fide.  If  the  tablet  has  been 
stolen,  whether  by  the  painter  or  any 
one  else,  the  owner  of  the  tablet  may 
I  bring  an  action  of  theft. 

Gat.  ii.  78;  D.  xli.  1.  9.  2. 

As  written  characters  belong  to  the  owner  of  the  substance 
on  which  they  are  written,  so  it  would  seem  to  follow  that  a 
painting  also  would  belong  to  the  owner  of  the  substance  on 


34.  Si  quis  in  aliena  tabula  pinx- 
erit,  quidam  putant  tabulam  pictures 
cedere ;  aUis  videtur  picturam  quahs- 
cumque  sit,  tabulse  cedere.  Sed  nobis 
tidetur  melius  esse  tabulam  picturse 
cedere :  ridiculum  est  enim  picturam 
Apellis  vel  Parrhasii  in  accessionem 
vilissimee  tabulse  cedere.  Undo  si  a 
domino  tabuls  imaginem  possidente, 
is  qui  pinxit  earn  petat,  nee  solvat 
pretium  tabulae,  poterit  per  exceptio- 
nem doli  mali  submoverL  At  si  is 
qui  pinxit  possideat,  consequens  est 
ut  utilis  actio  domino  tabulee  ad  versus 
eum  detur:  quo  casu,  si  non  solvat 
impensam  pictures,  poterit  per  excep- 
tionem doli  mali  repelli,  utique  si 
bona  fide  possessor  fUerit  ille  qui 
picturam  impostiit  Blud  enim  palam 
est  quod,  sive  is  qui  pinxit  subripuit 
tabulas,  sive  alius,  competit  domino 
tabularum  fiuli  actio. 


198 


LIB.  II.    TIT.  I. 


iV-» 


whicli  it  was  painted;  and  Paul  (D.  vi.  1.  28.  3)  decides  that 
it  does,  saying  that  the  painting  couhl  not  exist  without  the 
substance  on  which  it  was  painted,  and  therefore  acceded  to  it. 
Gains,  whose  opinion  is  adopt<jd  in  tlie  text,  makes  the  great 
value  of  tlie  painting  the  reason  for  an  exception  to  the  nile. 
But  the  owner  of  the  tablet  or  substance,  on  which  the  painting 
was  painted,  had  in  one  way  sometliing  of  the  rights  of  an  owner ; 
for  if  the  painter  was  in  possession  of  the  ptdnting,  the  owner 
of  the  tablet  was  not  left  only  to  a  personal  action  for  the  value 
of  the  board,  but  could  claim  the  board  itself.  The  action  by 
which  he  did  so  was  tormed  ufiiis,  because  it  was  only  an 
equitable  method  of  protecting  him.  The  direct  legal  power  of 
claiming  the  tablet  [vindicatio  recta)  was  in  the  painter  whose 
property  the  tiiblet  had  become ;  but  the  former  owner  of  tlic 
tablet  was  allowed  still  to  treat  it  as  his,  in  order  to  compel  the 
painter  to  pay  its  value.  If,  when  the  actio  utilis  was  brought, 
the  painter  paid  the  value  of  the  tablet,  the  right  of  action  was 
at  an^end,  and  the  owner  of  the  tablet  could  not  ^^t  posses- 
sion ot^  the  picture  by  olTering  to  pay  its  value. 

The  expression  connequenH  est  ut  utiiix  actio,  &c.,  must  be 
taken  to  mean,  "  Under  the  circumstance  of  the  painter  pos- 
sessing, it  follows  that  a  utilis  actio  must  be  given,  as  a 
remedy,  to  the  owner  of  the  tablet." 


35.  Si  qiiis  a  non  domino  qnem 
doxninuni  esse  credidcrit,  bona  fide 
fundiim  cmerit,  vol  ex  donationo  aliuve 
qualibct  justa  caasa  Kque  bona  i'ldc 
acccperit,  natiirali  ratione  placiiit 
fructus  quos  pcrccpit,  cjiis  esse  pro 
cnltura  et  cura ;  et  ideo  si  postca  do- 
minus  supervencrit,  et  fundiim  vin- 
dicet,  de  fructibus  ab  eo  consuniptis 
agere  non  potest.  £i  vcro  qui  alic- 
num  fundiuu  sciens  possederit,  non 
idem  concessum  est :  itaque  cum  fundo 
etiam  fructus,  licet  cousumpti  sint, 
cogitur  restituerc. 


35.  If  any  one  has  lona  fide 
purchased  land  from  another,  "wliom 
he  believed  to  be  tlie  true  o wmjl", 
when  m  fact  he  was  not,  or  has  bona 
fide  acquired  it  from  such  a  person 
by  gift  or  by  any  other  good  title, 
natural  reason  demands  that  the 
fruits,  which  he  has  gathered,  shall 
bo  his  in  return  for  his  care  and  cul- 
ture. And  thcreXon^i  if  the  real  owner 
aftei-wards  appearff  ""'^  ^loiinQ  \i\s 
land,  he  can  have  no  action  for  fruits, 
whicli  the  possessor  has  consuui ed. 
But  tlie  same  allowance  is  not  made  to 
him,  who  has  knowingly  been  in  pos- 
session of  another's  estate ;  and  Uierc- 
fore,  he  is  compelled  to  restore,  to- 
getlier  with  the  lands,  all  the  fruits, 
although  they  may  have  been  con- 
sumed. 


D.xli.  1.4ft:  D.  xxii.  1.  15. 


Justinian  now  passes  to  the  interest  of  a  honajide  possessor 
and  An  usufructuary  in  the  fruits  of  land,  a  subject  to  which  ho 
is  led  by  having  spoken  of  other  ways  in  wliich  the  interest  of 
the  owner  of  the  soil  was  limited. 
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A  person  would  bo  said  to  possess  hona  fide  and  ex  just  a  l     , 
causa  who  had  received  a  thing  from  a  person  he  believed  to  be  j'WjUUi^ 
the  owner  in  any  method  by  which  ownership  could  legally  .jf^.      ^ 

pass,  

As  long  as  the  fruits  still  adhered  to  the  soil,  that  is,  were   ^^  ^  k 
still  ungathered,  they  belonged  to  the  owner  of  the  soil.     If    ^  ^ 

gathered,  but  not  consumed,  they  belonged  to  the  ho?ia  Jide  f^d^^^    IT 
l)ossessor  as  against  every  one  except  the  owner  of  the  soil.         /♦  /. 
When  the  o\>Tier  of  the  soil  claimed  them,  they  became  his,  for  irn*t  »**  y^ 
they  had  only  been  the  property  of  the  Ion  a  Jide  possessor  .  ^^  Ji^^ 
interim  (D.  xli.  1.  48),  that  is,  provisionally;  but  if  they  had  " 
been  consumed,  the  owner  of  the  soil  could  not  recover  their  yj^j^  vWw 
value  from  the  bona  Jide  possessor.     The  mala  Jide  possessor, 
on  the  contrary,  was  obliged  to  give  the  value,  even  of  those 
that  were  consumed  [rcstituerc  frurtuti  conaumjttos). 

There  seems  little  doubt  that  the  interest  of  the  bona  Jide 
possessor  extended  over  all  the  fruits  of  the  land,  and  not  only 
over  those  produced  by  his  cultivation  and  care  (see  D.  xli.  1. 
48),  although  Pomponius  (D.  xxii.  1.  15)  seems  to  limit  it  to 
the  latter. 

30.  The  usufructuary  of  land  is 
not  owner  of  tho  fruits  unt^  he  haa 
himself  gftt)ir>r<^  t^ipm;  giiH  therc- 
fore,  if  he  should  die,  wliile  the  fruits, 
although  ripe,  are  yet  ungathered, 
they  do  not  belong  to  liis  lieirs,  Liit 
are  Uie  property  of  the  owner  of  tlie 
soil.  And  nearly  the  same  may  be 
said  of  the  cttlomis. 

The  interest  of  the  usufructuary  has  a  special  Title  (Tit.  14) 
devoted  to  it,  and  all  remarks  upon  it  may  be  reserved  till  we 
aiTive  at  that  Title. 

Eadem/ere.  The  heirs  of  the  cohnus  could  gather  fruits  not 
gathered  by  liim,  for  his  rights  did  not  perish  with  him ;  but 
the  heirs  of  the  usufructuary  had  no  rights  transmitted  to  them, 
and  could  not  therefore  gather  fruits  which  he  had  not  gathered. 


36.  Is  ad  qmem  ususfructus  fundi 
pertinet,  non  aUter  fructuum  dominus 
efficitur,  quam  si  ipse  eos  perceperit ; 
et  ideo,  Hcet  maturis  fructibus  non- 
dum  tamen  pcrceptis  decesserit,  ad 
hercdem  ejus  non  pertinent,  sed 
domino  proprietatis  adquiruntur.  Ea- 
dcm  fere  et  de  colono  dicuntur. 


37.  In  pecudum  fructu  otiain  IVuiui 
est,  sicut  lac,  pili  et  Ian  a.  Itaque 
agni,  hfledi  et  yituli  et  equuli  ot  suculi 
statim  naturali  jure  dominii  fruc- 
tuarii  sunt  Partus  ycro  ancilla^  in 
fructu  non  est,  itaque  ad  dominum 
proprietatis  pertinet ;  absurdum  enim 
videbator  hominem  in  fructu  esse, 
cum  omncs  fructus  remni  natiura 
gratia  hominis  comparayeriL 


37.  Ill  tlie  fruits  of  animals  are  in- 
cluded  their  young,  as  welT  as  their 
milk,  hair,  and  wool;  and  therffore 
lambs,  kids,  cah'cs,  colts,  and  young 
pigs,  immediately  on  tlieir  birth  be- 
come, by  the  law  of  nature,  the  pro- 
perty of  the  usufructuary;  but  the 
offspring  of  a  female  slaye  is  not  con- 
sidered a  iruit,  but  belongs  to  the 
owner  oi  tne  property.  ±  or  it  seemed 
absurd  that  man  should  be  reckoned 
a  fruit,  when  it  is  for  man's  benefit 
that  all  fruits  are  provided  by  nainre. 
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D.  xxii.  I.  2^,  pr.  and  I. 

Ulpian  gives,  as  a  reason  for  the  children  of  slaves  not  hcing 
in  f rue  til  y  that  non  temere  ancilUt  ejus  rei  causa  comparantur 
ut  imriant,  (D.  v.  3.  27.)  There  were,  however,  many  ani- 
mals, cows  or  mares  for  instance,  used  for  draught,  that  could 
not  be  said  to  be  expressly  destined  to  bear  offspring,  and  yet 
their  offspring  was  infructu. 


38.  Sed  si  grcgis  ustrmfructum 
quis  habeat,  in  locum  demortuonim 
oapitmn  ex  foctu  fnictaarius  summit- 
tere  debet,  ut  Juliano  visum  est;  et 
in  vinearum  demortuarum  vel  arbo- 
rum  locum  alias  debet  substituere: 
recte  enim  colere  debet  et  quasi  bonus 
patexfamilias. 


\ 


38.  The  usufructuary  of  a  flock 
ought  to  replace  any  of  the  flock  that 
may  happen  to  die,  by  supplying  the 
deficiency  out  of  the  young,  as  also 
Julian  was  of  opinion.  So,  too,  the 
usufructuary  ought  to  supply  the 
place  of  dead  vines  or  trees.  For  he 
ought  to  cultivate  with  care,  and  to 
u<te  ever}-lhing  as  a  good  father  of  a 
family  would  use  it. 


This  paragraph  relates  entirely  to  the  subject  of  Title  4. 


39.  Thesauros  quos  quis  in  loco 
suo  invenerit,  divus  Hadnanus  natu- 
ralem  squitatem  secutus  ei  concessit 
qui  invenerit;  idemque  statuit,  si  quis 
in  sacro  aut  religioso  loco  fortuito 
casu  invenerit  At  si  quis  in  alieno 
loco,  non  data  ad  hoc  opera,  sed  for- 
tuito invenerit,  dimidium  inventori, 
dimidium  domino  soli  concessit;  et 
eonvenienter,  si  quis  in  Caesaris  loco 
invenerit,  dimidium  inventoris,  dimi- 
dium Cfl3saris  esse  statuit.  Cui  con- 
veniens est,  ut  si  quis  in  fiscali  loco 
vel  publico  invenerit,  dimidium  ip- 
sius  esse,  dimidium  fisci  vel  civitatis. 


30.  The  Emperor  Hadrian,  in  ac- 
cordance with  natural  equity,  allowed 
any  treasure  found  by  a  man  in  hia 
own  land  to  belong  to  the  finder,  as 
also  any  tatiasure  found  by  chance  in 
a  sacred  or  religious  place.  But 
treasure  found  without  any  express 
search,  but  bv  lyere  chance,  in  a  place 
belonging  to  another,  he  granted  half 
to  the  finder,  and  half  to  the  pronrie- 
tomphe  soil.  Consequently,  if  any- 
thing  IS  IdQTid  in  a  place  belonging 
to  the  emperor,  half  belongs  to  the 
finder,  and  half  to  the  emperor.  And, 
hence  it  follows,  that  if  a  man  finds 
anything  in  a  place  belonging 'Co  Hie 
fiscus,  the  public,  or  a  city,  half  ought 
to  belong  to  the  finder,  and  half  to 
ihe  JUcuM  or  the  city. 

D.  xli.  1.  63  ;  D.  xlix.  14. 5i  10.  -    "     • 

Thesaurus,  says  Paul  (D.  xli.  I.  31. 1),  ^«^  vet  us  quadam  de- 
positio  pecuniae  (that  is,  of  anything  valuable),  cujus  non  extat 
memoria,  ut  jam  dominum  non  habeat.  Of  course  if  it  was 
known  who  placed  it  there,  it  was  known  to  whom  it  belonged. 
But  a  treasure,  though  its  depositor  was  unknown,  was  not  con- 
sidered exactly  as  a  res  nullius.  The  owner  of  the  land  in 
which  it  was  found  had  always  some  interest  in  it.  If  he  found 
it  himself,  it  all  belonged  to  him;  if  another  person  found  it, 
the  finder  and  the  owner  of  the  land  divided  it  equally.  When 
there  was  no  owner  of  the  land,  as  when  the  place  was  sacred 
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or  religious,  tbe  finder  took  it  all ;  but  no  one  was  allowed  to 
make  the  search  for  treasures  an  excuse  for  digging  up  tombs 
and  sacred  places,  or  for  digging  up  other  men  s  ground ;  and 
therefore  it  was  only  when  the  discovery  was  quite  accidental, 
and  the  finder  had  made  no  search  for  it,  that  the  treasure,  or 
the  half  of  it,  as  the  case  might  be,  was  permitted  to  belong  to 
him. 


40.  Per  traditionem  qaoque  jure 
natorali  res  nobis  adquininttir :  nihil 
enim  tarn  conveniens  est  natnrali 
sequitati,  quam  voluntatem  domini 
volentis  rem  suam  in  alium  trans- 
ferre,  ratam  haberi.  £t  ideo  cnjus- 
comque  generis  sit  corporalis  res, 
tradi  potest  et  a  domino  tradita  alie- 
nator. Itaque  stipendiaria  quoqae 
et  tribataria  prsedia  eodem  modo  alie- 
nantur:  vocantnr  autem  stipendiaria 
et  tribataria  prsedia,  qufe  in  provinciis 
sunt:  inter  quffi  nee  non  et  italica 
prsedia  ex  nostra  constitutione  nulla 
est  differentia;  sed  si  quidem  ex 
causa  donationis  aut  dotis  aut  qua- 
libet  alia  ex  causa  tradantur,  sine 
dubio  transferuntur. 


40.  Another  mode  of  acquiring 
things  according  to  natural  law  is 
tradition ;  for  nothing  is  more  con- 
iormaoie  'to  natural  equity,  than  that 
the  wishes  of  a  person,  who  is  de- 
sirous to  transfer  his  property  to 
another,  should  be  confirmed;  and 
therefore  corporeal  thinpp,  of  what- 
ever kind,  may  be  passed  by  trt^" 
rion,  and  when  so  passed  by  their 
owner,  are  made  the  property  of  an- 
other. In  this  way  are  alienated  sti- 
pendiary and  tributary  lands,  that  is 
lands  in  the  provinces,  between  which 
and  Italian  lands  there  is  now,  by 
our  constitution,  no  difference,  so 
that  when  tradition  is  made  of  them 
for  purpose  of  a  gift,  a  marriage  por- 
tion, or  any  other  object,  the  pro- 
perty in  them  is  undoubtedly  trans- 
ferred. 

D.  xli.  1.9.  3;  C.  vii.  25. 

When  the  property  in  a  thing  was  to  be  transferred  from  one 
person  to  another,  it  was  necessary  that  the  process  should  bo 
complete  in  four  points: — 1.  The  person  who  transferred  it 
must  be  the  owner ;  2.  He  must  plage  the  pftraon  to  whom  ha        ^ 
transferred  it  m  legal  possesajftn  nf  %}\Pi  tl^ingr;    3.  Ho  must  4^iuifc4b  ^ 
transfer  the  thing  with  intention  to  pa^  the  property  in  it ;    *         ^-^ 
4.  The  person  to  whom  it  was  transferred  must  receive  it  with 
intention  to  become  the  owner. 

Tbe  placing  another  in  legal  possession  of  a  thing  was  termed 
the  traditio  of  that  tiling.  In  the  simplest  case,  that  of  a 
portable  moveable,  the  owner  might  really  hand  over  the  thing 
to  the  person  who  was  to  become  its  possessor ;  but  in  no  case 
was  it  necessary  that  this  should  be  done ;  what  was  necessary 
was  that  the  party,  who  was  to  receive  it,  should  have  the  thing 
in  his  power,  and  that  the  two  parties  should  express,  in  any 
way,  whatever,  the  wish  of  the  one  to  transfer,  of  the  other  to 
accept,  the  possession.  The  thing  need  not  be  touched ;  land, 
for  instance,  need  not  be  entered  on ;  but  the  person,  who  was  to 
be  placed  in  possession,  must  have  the  thing  before  him,  so  as 
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to  be  able,  by  a  physical  act,  to  exercise  power  over  it.     (See 
Savigny  on  Possession,  Bk.  ii.  sec.  16  and  17.) 

Property  could  not  be  transferred  by  mere  agreement.  (Tra- 
ditionihus  et  usucapionibuSy  non  nudis  j)actis  dominia  trans- 
feruntur.  C.  ii.  3.  20.)  The  agreement jyas  but  the  expression 
of  the_intention  of  the  parties ;  and  this  was  ineffectual  unless 
it  was  accompaniecTby  tlie  "party  being  placed  in  possession  to 
whom  the  thing  was  to  be  transferred. 

Pradia  stipendiaria  were  provincial  lands  belonging  to  the 

people,  trihutaria  provincial  lands  belonging  to  the  emperor. 

•  (Gai.  ii.  21.)      It  will  be  remembered  that,  until  Justinian 

\tMii^  /i^ftodestroyed  all  distinction  between  Italian  and  provincial  land 

'  by  a  constitution  (C.  vii.  25),  the  Italici^m  solum  wa^  a  res 

I  hCk/nO  ^   mancipi,  and  could  only  be  transferred  by  tlie  peculiar  form  of 

'         j,mm     mancij)atio,     (See  note  at  beginning  of  this  Ijook) 
44Ui/ja^iwH  '     Qualihet  ex  causa.     This  is  really  equivalent  to  "  anytliing 
'  from  which  we  gather  the  intention  to  transfer  the  property." 


41.  Yendito}  vero  res  ct  tradita) 
non  aliter  emptori  adquiruntur,  quam 
si  is  Tendilozi  pretium  solvent,  vel 
alio  modo  ei  salisfecerit,  veluti  ex- 
promissore  aut  pignore  dato.  Qaod 
cavetur  quidem  etiam  lege  duodecim 
tabularum,  tamen  rectc  dicitur  et  jure 
gentium,  id  est,  jure  naturali  id  effici. 
Sed  si  is  qui  vendidit,  fidem  emptoris 
secutus  est,  diccndum  est  statim  rem 
emptoris  fieri. 


41.  But  tbings  sold  and  delivered 
are  not  acquired  by  the  buyer  until 
he  has  paid  the  seller  the  price,  or 
satisfied  him  in  some  way  or  other,  as 
by  procuring  some  one  to  be  security, 
or  by  giring  a  pledge.  And,  although 
this  is  provided  by  a  law  of  the 
Twelve  Tables,  yet  it  may  be  rightly 
said  to  spring  from  the  law  of  na- 
tions, that  is,  the  law  of  nature.  But 
if  the  seller  has  accepted  the  credit 
of  the  buyer,  the  thing  then  becomes 
immediately  the  property  of  the 
buyer. 


D.  xviii.  1.  19.  63, 

The  seller  would  probably  not  have  the  intention  to  transfer 
the  property  unless  he  received  the  price:  but  sometimes  ho 
might  be  content  to  receive  security  for  the  payment  of  the 
price,  or  he  might  choose  to  accept  the  credit  of  the  buyer 
instead  of  the  price  itself;  and  if,  in  either  of  these  latter  cases, 
he  intended  to  pass  the  property,  it  would  pass  at  once,  irre- 
spectively of  the  price  being  paid. 

42.  Nihil  autem  interest,  utrum  42.  It  is  immaterial  whether  tlie 
ipse  dominus  tradat  alicui  rem,  an  owner  deliver  the  thing  himself,  or 
Toluntate  ejus  alius.                               some  one  else  by  his  direction. 

D.  xli.  1.  0.  4. 

43.  Qua  ratione,  si  cui  libera  uni-  43.  Hence,  if  any  one  is  intmated 
versorum  negotiorum  administratio  a  by  an  owner  with  the  uncontrolled 
domino  permissa  fuerit,  isque  ex  his      administration  of  all  his  goods,  and 
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ncgotiis  rem  vendiderit  et  tradiderit,      he  sells  and  delivers  anytliing  which 
fadt  earn  accipientis.  is  a  part  of  these  goods,  he  passes 

tlie  property  in  it  to  the  person  who 
receives  the  thing. 

D.  xli.  1.  0.  4. 

By  the  will  of  the  owner,  the  manager  of  the  property  is 
ahle  to  deal  with  it;  and  if  he  deals  with  it,  the  wiU  of  tlie 
owner  is  expressed  through  him. 


44.  Interdum  etiam  sine  traditione 
nada  voluntas  domini  snfficit  ad  rem 
transfcrendam,  veluti  si  rem  quam 
tihi  aliquis  commodavit  ant  locavit 
aut  apud  te  deposuit,  vendiderit  tibi 
aut  donaverit;  quam\'is  enim  ex  ea 
causa  tibi  earn  non  tradiderit,  eo  ta- 
men  ipso  quod  patitur  tuam  esse, 
statim  tibi  adquiritur  proprietas,  per- 
inde  ac  si  eo  nomine  tradita  fuisset. 


44.  Sometimes,  too,  the  mere  wish 
of  the  owner^  without  tradition,  is 
sufficient  to  transfer  the  property  in 
a  thing,  as  when  a  person  has  lent, 
or  let  to  you  anything,  or  deposited 
anything  with  you,  and  then  after- 
wards sells  or  gives  it  to  you.  For, 
although  he  has  not  delivered  it  to 
you  for  the  purpose  of  the  sale  or 
gift,  yet  by  the  mere  fact  of  his  con- 
senting to  it  becoming  yours,  you  in- 
stantly  acquire  the  property  in  it,  as 
fully  as  if  it  had  actuaUy  been  deli- 
vered to  you  for  the  express  purpose 
of  passing  the  property. 

D.  xli.  1.9.  5.  i^  fT  I 

When  the  person  to  whom  the  property  in  the  thing  was 
transferred  was  already  in. possesion  of  the  thing,  then,  if  the  ^^^^  tdiuAf 
wishes  of  the  parties  to  give  and  receive  the  property  in  it  were       Zm^^ 
added  to  this,  and  the  person  who  affected  to  give  the  property  mi^  fl/* 
was  the  real  owner,  all  the  conditions  of  a  transfer  were  com-  '      •  i/ 
plete.     It  made  no  difference  what  was  their  respective  order  in  />i^  '//♦  y^ 
time.     Generally  the  expression  of  will  would   precede   the      J^.  - 
placing  in  possession,  hut  not  necessarily.     When  tie  person  to  iiuUuit^  A 
whom  the  property  in  the  thing  is  transferred  had  only  tlio 
mere  detention  of  the  thing,  that  is,  had  it  in  his  keeping  and 
power  as  a  hirer  or  depositary  would  have,  but  had  not  the  pos- 
session of  it,  that  is,  had  not  also  the  intention  of  dealing  with 
it  as  an  owner,  all  that  was  necessary  to  change  this  detention 
into  possession  was  a  change  in  the  animus  with  which  it  was 
held ;  and  of  course  Uie  intention  to  hold  it  as  an  owner  was 
sufSciently  shown  by  accepting  the  transfer  of  the  property. 
The  person,  in  like  manner,  who  transferred  the  property,  by 
doing  so  sufSciently  showed  his  intention  of  placing  the  other 
in  possession.     Thus  the  different  elements  of  traditio  were 
broken  up  and  separated,  not,  as  usual,  united  in  a  single  act ; 
and  this  is  what  is  meant  in  the  text  by  saying  the  property 
passes  sine  traditione. 
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45.  Item  si  quia  merces  in  horreo 
depositas  yendiderit,  simal  atqne 
claves  horrei  tradidcrit  empiori,  trans- 
fert  proprietatem  mercium  ad  cmp- 
torem. 


45.  So,  too,  any  one,  who  has  sold 
goods  deposited  in  a  warehouse,  as 
soon  as  he  has  hftnded  over  the  keys 
of  the  warehouse  to  ine  buyer,  tran{ 
fers  to  the  buyer  tlie  property  in  the 
goods. 


D.  zli.  1.  0.  6. 

The  text  does  not  state  all  that  was  necessary  to  transfer  the 
property  in  such  a  case.  It  was  requisite  that  the  key  should 
be  given  apud  horrea,  at  the  warehouse  (D.  xviii.  1.  74).  A 
person  who  was  at  tlie  warehouse  and  had  the  key  in  his  hand 
was  in  a  position  to  exercise  inunediate  power  over  the  contents 
of  the  warehouse ;  the  goods  were  in  his  custody,  and  he  was 
thus  placed  in  possession  of  them.  The  key  was  not  symbolical, 
but  was  the  means  by  which  he  was  enabled  to  deal  with  the 
goods  as  an  owner. 


46.  Hoc  amplius,  interdum  et  in 
incertam  personam  collata  voluntas 
domini  transfert  rei  proprietatem :  ut 
ecce,  prsetores  et  eonsules  qui  missilia 
jactant  in  vulgus,  ignorant  quid  eorum 
quisque  sit  excepturus,  et  tamen  quia 
volunt  quod  quisque  exceperit  ejus 
esse,  statim  eum  dominum  eflidunt. 


40.  Nay,  more,  sometimes  the  in- 
tention of  an  owner,  alUiough  directed 
only  towards  an  uncertain  person, 
transfers  the  property  in  a  thing. 
For  instance,  when  the  pnetors  and 
consuls  throw  their  largesses  to  tlie 
mob,  they  do  not  know  what  each 
person  in  the  mob  will  get ;  but  as  it 
is  their  intention  that  each  should 
have  what  he  gets,  they  make  what 
each  gets  immediately  belong  to  him. 


D.  xlL  1.9.7. 


47.  Qua  rationc  verius  esse  >idetur, 
si  rem  pro  derelicto  a  domino  habi- 
tarn  occupaverit  quis,  statim  eum  do- 
minum effici.  Pro  derelicto  autem 
habetiur,  quod  dominus  ea  mente  ab- 
jeeerit,  ut  id  rorum  suarum  esse  nollet, 
ideoque  statim  dominus  esse  desinit 


47.  Accordingly,  it  is  quite  true  to 
say  that  anything  which  is  seized  on, 
when  abandoned  by  its  owner,  be- 
comes immediately  the  property  of 
the  person,  who  takes  possession  of 
it  And  anything  is  considered  as 
abandoned,  which  its  owner  has 
thrown  away  with  a  wish  no  longer 
to  have  it  as  a  part  of  his  property, 
as  it  therefore  immediately  ceases  to 
belong  to  him. 

D.  xli.  7. 1. 

PomponiuB  (D.  xli.  7.  6)  speaks  as  if  tlie  property  in  things 
abandoned  was  transferred,  lik@  that  in  things  thrown  to  the 
mob,  by  the  wish  of  the  owner  to  transfer  it  to  the  person  who 
should  first  take  possession  of  it ;  but  it  is  much  more  natural 
to  consider,  with  the  text,  that  the  thing  becomes  a  res  nullius 
by  being  abandoned,  and  the  property  of  the  first  occupant  by 
being  taken  possession  of. 
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48.  Alia  causa  est  earum  renim 
quee  in  tempestate  maris,  levandsa 
navis  causa,  ejiciuntur ;  hm  enim  do- 
mi  oorum  permanent,  quia  palam  est 
eas  non  eo  animo  ejici  quod  quis  eas 
habere  non  vult,  sed  quo  magis  cum 
ipsa  navi  maris  periculimi  eflugiat. 
Qua  de  causa,  si  quis  eas  flucUbus 
expulsas,  vel  etiam  in  ipso  mari  nac- 
tus,  lucrandi  animo  abstulerit,  furtum 
committit ;  nee  longe  discedere  viden- 
tur  ab  his  qu(o  de  rheda  currente  non 
intelligentibus  dominis  cadunt 


48.  It  is  otherwise  with  respect  to 
things  thrown  overboard  in  a  storm, 
to  lighten  a  vessel ;  for  they  remain 
the  property  of  their  owners ;  as  it  is 
evident  that  they  were  not  thro¥m 
away  through  a  wish  to  get  rid  of 
them,  but  that  their  owners  and  the 
ship  itself  might  more  easily  escape 
the  dangers  of  the  sea.  Hence,  any  one 
who,  with  a  view  to  profit  himself  by 
tliese,  takes  them  away  when  washed 
on  shore,  or  foimd  at  sea,  is  guilty  of 
theft  And  much  the  same  may  be 
said  as  to  things  which  drop  from  a 
carriage  in  motion,  without  the  know- 
ledge of  their  owners. 

D.  xli.  1.9.8;  D.  xlui.  43.  4. 

A  thing  could  not  be  considered  as  abandoned  and  made  a 
res  fiuUius  unless  its  owner  intended  to  cease  to  be  its  owner. 


Tit.  II.    DE  REBUS  INCORPORALIBUS. 


Quffidam  pra^terea  res  corporales 
sunt,  quaidam  incorporates. 


Certain  things,  again,  are  corporeal, 
others  incorporeal. 


Gai.  ii.  12;  D.  i.  8.  1.  1. 

Justinian,  after  having  spoken  of  the  natural  modes  of  ac- 
quiring property  in  things,  returns  in  tliis  Title  to  the  division 
of  things,  and  adds  one  more  division,  that  of  things  corporeal 
and  incorporeal,  to  the  divisions  given  at  the  beginning  of  the 
last  Title.  Our  senses  tell  us  what  things  corporeal  are :  things 
incorporeal  are  rights,  that  is,  fixed  relations  in  which  men  stand  thihu^C  ff^ 
to  things  or  to  other  men,  relations  giving  them  power  over  i 

things  or  claims  against  persons.     And  these  rights  are  them-  m2?H«    A4 
selves  the  objects  of  rights,  and  thus  fall  under  the  definition  * 

of  things.  For  instance,  the  right  to  walk  over  another  man's  ^UlU  Iu^  ' 
land  is  said  to  be  an  incorporeal  thing ;  for  we  may  have  a 
claim  or  right  to  have  this  right,  exactly  as,  if  the  land  be-  ^^"^ 
longed  to  us,  we  should  have  a  right  to  have  the  land.  These 
rights  over  thinp[s  were  termed  fura  in  re.  and  these  jura  in 
re,  some  of  the  more  important  oT  which  are  treated  of  in  this 
part  of  the  Institutes,  were  almost  exactly  on  the  footing 
of  "  res  "  in  Roman  law,  and  were  the  subjects  of  real  actions 
equallv  with  thinps  g^^rpnrftfil.    (See  Introd.  sec.  64.) 

We  can  hardly  speak  of  the  possession  of  a  thing  incor- 
poreal, but  still  the  actual  exercise  of  the  right  so  much  re- 
sembles the  occupation  and  using  of  a  corporeal  thing,  that 
the  term  quasi-possessio  has  been  employed  to  denote  the  posi- 
tion of  a  person  who  exercises  the  right  without  opposition. 


SOG 
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and  exercises  it  as  if  lie  were  its  owner.     As  little  can  we  speak 

%l4adi'Jh^Mt^  of  tlio  traditio  or  delivery  of  a  right,  but  just  as  quasi- jms- 

«      /^  .  ^  .     sessio  is  used  to  express  a  position  analogous  to  that  of  a  pon' 

if  ^Mn^dJ  *3r    ^gggQ^^  SO  quasi-traditio  is  a  term  used  to  signify  the  plHein|jr 

lUAJt^tftMSi'  a  person  in  this  position. 


<1.  Corporales  li.'n  Kunt,  qiin^  sui  na- 
tura  tangi  possimt:  vcluii  fundun, 
homo,  vestis,  aiirum,  argentum,  ct 
duuique  aliw  res  iunumorabilcs. 


I .  Corporeal  tilings  are  those  wliicli 
are  by  their  nature  tangible,  as  land, 
a  slave,  a  garment,  gold,  silver,  and 
other  tilings  innumerable. 


Gai.  u.  10;  D.  i.  8.  1.1. 


2.  Incorporales  autem  sunt,  qum 
tangi  non  possnnt:  qualia  sunt  ea 
qn(e  in  jure  consistunt,  sicut  hcredi- 
tas,  nsusfmctus,  usns  obligationos 
qnoquo  modo  contractje.  Nee  ad  rem 
pertinet,  quod  in  hereditate  res  cor- 
porales continentur;  nam  et  fmctns 
qui  ex  fundo  percipiuntur  corporales 
sunt,  et  id  quod  ex  aliqua  obligatione 
nobis  debctiur,  plerumque  corporalo 
est,  veluti  fimdus,  homo,  pocunia: 
nam  ipsum  jus  hereditatis,  ct  ipsum 
jus  utendi  fruendi,  et  ipsum  jus  obli- 
gationis  mcorporalo  est. 

Gai.  ii.  14 ; 


2.  Incorporeal  things  are  those 
which  are  not  tangible,  such  as  arc 
those  which  consist  of  a  right,  as  an 
inheritance,  an  usufruct,  use,  or  obli- 
gations in  whatever  way  contracted. 
Nor  does  it  make  any  difference  that 
things  corporeal  are  contained  in  an 
inheritance;  for  fruits,  gathered  by 
the  usufructuary,  are  corporeal ;  and 
that  which  is  due  to  us  bv  virtue 
of  an  obligation,  is  generally  a  cor- 
poreal thing,  as  a  field,  a  slave,  or 
money;  while  the  right  of  inherit- 
ance, the  right  of  usnfnict,  and  the 
right  of  obligation,  are  incorporeal. 

D.  i.  H.  1.  1. 

^,  Eodcm  numero  sunt  jura  priB-  3.  Among   things  incorporeal  arc 

diorum    urbaiiorum    et    rusticoruin,      the  rights   over  estates,  urban  and 
quffi  cliam  servitutes  vocantur.  rural,  which   arc  also  called  son'i- 

tudos. 


Oat.  ii.  U ;  D.  i.  8.  1.  1. 

In  the  last  section  it  was  said  that  usufruct,  a  ])ersonal  servi- 


lu,  cUnuiiU^  f^  .  -    - ._ 

^  "Au  .^J^  fftude,  was  an  incorporeal  thing,  and  the  same  is  now  said  of 
WN>^  y^wu^uii.  j.g^2  or  prcedial  servitudes.  This  is  intended  as  an  ohservation 
^sSSJSS!!,*  ^  preliminary  to  the  three  next  Titles,  which  treat  of  ser\'itudes. 
t^^y^MX  f^CC'  By  servitudes  are  meant  certain  portions  or  fragments  of  the 
UumuLti  Afv^  J^'^ht  of  ownership  separated  from  the  rest,  and  enjoyed  hy 
T        —    K  persons  other  than  the  owner  of  the  thing  itself.     Wlien  the 

****'*•  servitude  was  given  to  a  particular  person,  it  was  said  to  be  a 

2h»^ 04^  (JCu**\   personal  servitude!  when  it  was  associated  with  the  ownership 
uJm  linM^  J   ^^.  ft^Qtiier  Ihinp,  so  that  whoever  was  the  owner  of  this  other 

thing  was  the  owner  of  the  servitude,  the  servitude  was  said  to 
be  a  real  or  pngdial  servitude;  tlie  latter  term  being  used  be- 
cause it  was  indispensable  that  there  should  be  an  immoveable 
thing  (see  paragraph  3  of  next  Title),  in  virtue  of  wliich,  the 
right  given  by  the  servitude  was  exercised ;  and  the  word 
ku  it-  'J  ^  pradium  being  taken  in  a  general  sense,  was  used  to  denoU.^ 
\  •^  ^'^'^       this  immoveable.      The  thing  over  which  the  praedial  ser\itude 


LIB.  n.    TIT.  III. 


207 


was  exercised  was  also  always  au  immoveable.  Things  over 
which  servitudes,  whether  personal  or  prsedial,  were  exercised, 
were  said  to  serve  the  person  to  whom  or  tlie  thing  to  which 
the  servitude  was  attached  ;  and  hence  tlie  terms  servitus,  res  ysmaH/^  ItO  ^ 

serviens  were  employed,  the  thing,  in  right  of  which  the  servi-    jj~? 

tude  was  enjoyed  being,  in  opposition,  termed  res  dominafis.    — ^ 
(See  Introd.  sec.  68.) 

No  one  could  have  a  servitude  over  his  own  thing,  nulli 
res  sua  servit,     (D.  viii.  2.  26.)     For  as  he  was  the  owner  of  Ci  JjM^^t^ 
all  the  portions  into  which  the  right  of  ownership  was  sepa-  . 

rable,  he  could  not  have  a  second  right  of  ownership  over  any  ^  ^*^  ^** 
one  portion  separated  from  the  rest.     Again,  as  a  servitude  ^^^^^  A4*^i*t^ 
was  the  subtraction  of  some  one  portion  of  ownership,  it  could 
never  have  the  effect  of  making  the  owner  of  the  res  serviens  ^l^***  •  ^  ^"^^ 
do  any  pomtive  acT;  its  force  was  either  to  make  Himuh Jergb  b^ti^  ^ 
sometning,  as  that  another  should  exercise  a  certain  power  over  ' 
a  thing  of  which  he  was  owner,  or  to  make  liim  abstain  from 
doing  something  which  as  owner  of  the  thing  ho  had  power  to 
do.    Servitutum  non  ea  est  natura  ut  aliqaid  faciat  quis. 
sed  ut  aliauid  vatiatur  vel  non  faciat,     (D.  viii.  1.  15.  1.) 
Lastly,  it  may  be  obser\'ed  that  a  servitude  was  indivisible ;  the 
person  who   enjoyed   the  servitude  could  not  break   up   this 
fragment  of  ownership  into  lesser  fragments.     Servitus  servi-  ^^^l^^h^^ttuU 
iutis  esse  non  potest,  !l       '     r* 

Tlie   senitudes   of  rural  immove- 
ables are,  the  right  of  passage,  the  ^•^^^  *\*mx^4U 
right  of  passage  for  beasts  or  vehicles,  IUm^  fUi^  • 
the  right  of  way,  the  right  of  passage  ^j      L.  1  L 
for  water.    The  right  of  passage  is  y^f^*^*^  f^ 
the  right  of  going  or  passing  for  a  AatkJU  /-  •  • 
man,  not  of  driving  beasts  or  vehi-  r 


Tit.  III.    DE  SERVITUTIBUS. 


Rusticorum  pra'diorum  jiira  sunt 
hiec:  iter,  actus,  via,  amiflpductns. 
TOj[  esf^  eundi  amtulandi  hominis, 
Don  etiam  jnmentum  agendi  vel  vehi- 
culum.  Actus  est  jus  ayendi  vel  jn- 
mentum vel'  vehiculum  ;  Itaque  qui 
habet  iter,  actum  non  habet ;  qui  ac- 
tum habet,  et  iter  habot,  eonue  uti 
potest  etiam  sine  jumento.  Via  est 
jus  eundi  et  agendi  et  ambulandj^: 
nam  et  iter  et  actum  in  se  continet 
via.  AguffiducCus  est  jus  aquae  du- 
cendse  per  fttndum  ahcnum. 


fVU, 


cles.  The  right  of  passage  for  beasts  4y^^  ^7r>i 
or  vehicles  is  the  right  of  driving  ^^  •ir—  xj 
beasts  or  vehicles  over  the  land  of  *f^ 
another.  So  a  man  who  has  the  CnutftZ  sh/u* 
right  of  passage  simply  has  not  the  i^^^  ^^  fltlf^ 
right  of  passage  for  beasts  or  vehicles ;  .^  ^ 

but  if  he  has  the  latter  right  he  has  ^*^^*i^  *^^^ 
the  former,  and  he  may  use  the  right  A«.  CA^  % 
of    passing     without    having     any  .^   j^ 

beasts  with  him.  The  right  of  *^^' ^'*T]|i^  ^ 
way  is  the  right  of  going,  of  driving  ^nuj  m^jXlZ^u* 
beasts  or  vehicles,  and  of  walking;  ^/j*.-  hoj/i 
for  the  right  of  way  includes  the  right  /  // 
of  passage,  and  the  right  of  passage  A.  ItC^  Crr^  * 
for  beasts  or  vehicles.  The  right  ot  Aff^  ^iUiuJSi 
passage  for  water  is  the  right  of  con-  _^-^ 
ducting  water  through  the  land  of  t^  '^^^^  ^^ 
another.  ftu^t^  i^%^  a.  ' 


K 


C^^ 


y^{Atti 


'v->*^.  y 
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rneditil  servitudes,  that  is,  servitudes  possessed  over  one  im- 
ndik  4A^^  inoveal)le  in  right  of  having  another  immoveable,  were  divided 
"    ."  into  those  of  rural  and  urban  immoveables  ( prjpdia  mstica  vel 

UXmA  ^  i^^^^ffrbafia).     The  distinction   undoubtedly  arose  from   the  one 

kind  Dcing  more  common  in  the  country,  the  other  in  the  town. 
But  the  distinction,  as  it  was  practically  understood,  soon  lost 
the  traces  of  its  origin ;  and  a  servitude  was  said  to  be  that  of  a 
rural  immoveable  when  it  was  one  which  affected  the  soil  itself, 
and  that  of  an  urban  immoveable  when  it  was  one  wliich  affet^tod 
the  ftuj)er/icies,  that  is,  anything  raised  upon  the  soil.  Serri- 
tiitett  pradiorum  aUa*  in  hoIo^  ali<r  in-  miperficie  consistintt. 
(D.  viiiT  1.  3.)  If  the  servitude  was  one  which  affected  the 
soil,  and  for  the  enjoyment  of  which  tlie  soil  itself  sufficed,  as, 
i .  for  instance,  the  rii?ht  to  traverse  another  man  s  laud,  or  to 
draw  water  from  Eis^  spring, Tt  made  no  ditt'ercnce  where  the 
land  or  the  spring  was  situated.  They  might  be  in  the  heart 
of  a  city,  and  yet  the  servitude  was  one  of  a  rural  immoveable. 
So,  too,  if  the  servitude  was  one  which  affected  something  built 
or  placed  on  the  soil,  as,  for  instance,  the  right  to  place  a  beam 
on  another  man's  building ;  although  tliis  building  was  in  the 
country,  the  servitude  was  one  of  an  urban  immoveable.  In 
this  paragraph  and  in  paragraph  2,  instances  are  given  of  seni- 
tudes  of  rural  immoveables.  The  object  of  the  servitude  iter 
was  the  power  of  passing  across  land  on  foot  or  hors(?bacI[, 
iter  est  qua  quin  pedes  vel  eques  commea re  potent.  (J),  viii. 
3.  12.)  That  of  the  servitude  arZ/M-  was  the  power  of  driving 
animals  or  vehicles  across  land,  qui  actum  hahet^et  pJaustrum 
dueere,  et  jumenta  atjere  potest.  (I),  viii.  3.  7.)  That  of 
tlio  senitude  rja  was  the  power  of  using  the  road  in  any  way 


whatever,  as,  for  instance,  of  dragging  stones  or  timber  over  it, 

il  he  had' only  ilie  actus  (JJ.  viii.  3.  7) ; 


w^liich  he  could  not  do 

and  of  having  it,  in  the  absence  of  special  agreement,  of  the 
width  provided  by  the  law  of  the  Twelve  Tables,  that  is,  eight 
feet  where  it  ran  straight,  and  sixteen  feet  where  it  wound 
round  to  change  its  direction,  r/>  Jatitudo  ex  lege  Duodecim 
Tahularum  in  porrectuni  octo  pedes  hahet;  in  anfraetum  id 
est  iihi  Jiexuni  est,  sedecini.  (J),  viii.  3,  8.)  Of  course  the 
larger  of  these  rights  comprehended  the  smaller ;  if  a  person 
had  the  right  of  driving  over  land  he  had  tlio  right  of  passing 
over  it.  A  special  agreement  miglit  indeed  be  made  to  the 
contrary ;  a  person  might,  for  instance,  grant  the  right  of  driv- 
ing beasts,  but  insist  that  the  way  should  never  be  used  except 
when  beasts  were  driven. 


1.    PriPdiorum  urbanomm  servi-  1.  Tl»e    scnitudos  of  urban    im- 

tutes  sunt   quw  a>ainciis  inttft>rent :      moveables  arc  those  wbich  appertain 
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ideo    nrbanorom    prsBdiorain    dictse  to  buildings,  and  they  are  said  to  be 

qaoniam  cedificia  omnia  nrbana  prce-  servitudes  of  urban  immoveables)  be- 

dia  appellamus,  etei  in  villf  aedificA^A  cause  we  term  all  edifices  urban  im- 

slnt.      Item  urbanorum  prsediorum  moveables,  although  really  built  in  the 

servitutes  sunt  hae :  nt  vicinua  onera  country.  Among  these  servitudes  are 

vicini  sustineat,  ut  in  parietem  ejus  the  following :  that  a  person  has  to 

liceat  vicino    tignnm  immi^yft^  ut  support  the  weight  of  the  adjoining 

stillicidium  vel  flumen  recipiat  q^y»  house,  that  a  neighbour  should  have 

in  ffidea  snas  vel  in  aream  vel  in  cloa-  the  right  of  inserting  a  beam  into  his 

cam,  vel  non  recipiat.  et  ne  altius  wall,  that  he  has  to  receive  or  not  to 

tollat  quis  eedes  snas.  ne  1t"'pW^"  receive  the  water  that  drops  from  the 

vicini  oriciat.  roof,  or  that  runs  from  the  gutter  of 

«.  iiU»„CU.  itlu^  f*>*^  A-^?""**'  man's  house  on  to  hU  biuld- 
'mjrwTtMmu*  f  r»*-^^    ^„^  mg,  or  mto  his  court  or  drain;  or 

"•^  AM«f  A,  m^^yuh^n*^  ^  A»^**    ,  that  he  is  not  to  raise  his  house 

m»fH/4*4,*^  ^  7^  /^  '^it^  CuiTi,    higher,  or  not  to  obstruct  his  neigh- 

ytu^  mJ  k^ru^^  rdjk  li,  ^c       ^ur'8  lights. 

The  words  qu<B  adijiciis  inherent  in  the  text,  are  equivalent y^****'  /  ^^ 
to  the  in  superficie  consistunt  of  Paul.  The  servitudes  attach  '^  ^^  *« 
to  some  building  raised  on  the  soil.  f^r-L^u^a*^. 

Onera  vicini  sustineat, — By  this  servitude  a  wall  or  pillar  ^^6r^4j8ES; 
of  the  res  serviens  was  obliged  to  support  the  weight  of  the  res  f^ut^aCyCk 
dominans.     The  owner  of  this  wall  or  pillar,  so  long  as  he  ft  ^^ 

remained  owner,  was  bound  to  keep  it  in  good  repair,  so  as  to  '^  ^^ =" 

continue  to  support  the  weight  safely.  (D.  viii.  5.  6.  2.)  But  ^^  :  ***^ 
the  owner  of  the  wall,  into  which  a  beam  was  let  by  the  servi-  ^  z*.*^^-^ 
tude  tigni  immittendi^  was  not  compelled  to  repair  the  wall,  in  ^  a  c^,^  . 
order  that  the  beam  might  rest  there  safely.     (D.  viii.  5.  8.  2.)  A,f  i^  ^Ji/T 

It  is  easy  to  understand  what  is  meant  by  the  servitudes  stil-  /i/y^^i^^ 
licidii  vel  Jluminis  recipiendi  and  altius  non  tollendi.  By  -*!  fr^i^ 
the  one  the  res  sermens  was  made  to  receive  the  rain-water  of/^**^  ^<^»#*< 
the  res  dominans,  by  the  other  the  res  serviens  was  prohibited  .^^j*.  ,^,^u£ 
from  being  raised  above  ihe  res  dominans.  But  in  the  text  ^  ^^ 
we  have  the  servitude  stillicidii  vel  Jluminis  non  recipiendi yf^*^ 
and  in  the  passage  of  the  Digest  (viii.  2.  2),  from  which 
much  of  the  text  is  borrowed,  we  read  of  a  servitude  altius  tol- 
lendi ;  and  it  is  not  veru  easy  to  understand  what  these  servi- 
tudes were.  Theophilus,  m  his  paraphrase  of  this  section,  thus 
explains  the  former.  Aut  tu  jus  hujusmodi  {i.e.  stillicidia 
tua  in  meas  ades  projiciendi)  hahehas  in  cedes  mea^ ;  et 
rogavi  te  ne  stillicidia  tua  aut  canales  in  domum  vel  aream 
meam  projiceres.  Thus  it  would  appear  that  the  servitude 
non  recipiendi  was  an  extinction  of  a  pre-existent  servitude 
recipiendi,  made  in  favour  of  the  owner  of  the  res  serviens. 
So,  too,  the  servitude  altius  tollendi  is  explained  to  mean  the 
allowing  the  house  of  a  neighbour  to  be  built  above  ours ;  so 
that  the  neighbour  who  was  previously  under  a  servitude,  or,  at 
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any  rnte,  of  nn  obligation  non  altiuR  toUendi,  by  the  creation 
of  what  mav  bo  called  a  counter-servituclo,  does  awav  with  tlio 
impediment  to  his  building  above  our  house.  If  it  were  really 
a  servitude,  as  we  should  certainly  suppose  from  the  language 
of  Theophilus,  that  was  extinguished  or  nullified  by  this  new 
counter-servitude,  it  seems  scarcely  natural  that  this  should  not 
be  given  among  the  modes  of  ending  a  servitude,  and  still 
more,  that  the  usual  language  of  the  jurists  with  respect  to  the 
extinction  of  a  servitude  should  be  departed  from.  The  ordi- 
nary' phrase  was,  that  the  thing  affected,  the  res  serviefis,  was 
freed,  res  liheratur,  and  it  seems  a  very  cumbrous  mode  of 
efTecting  the  Uheratio  rei  to  create  a  now  ser\utude,  when  the 
object  would  have  been  at  once  accomplished  by  merely  sur- 
rendering the  existing  servitude  to  the  owners  of  the  res  ser- 
viens.  The  cr)mmentators  are  therefore  driven  to  understand 
that  the  right  previously  existing,  that,  namely,  of  having  our 
water  flow  into  our  neighbour's  house,  or  of  having  our  neigh- 
bour's house  kept  at  the  level  of  our  own,  was  not  a  servitude, 
but  was  given  by  law.  Positive  enactments,  such  as  we  read 
of  in  Tag.  Annal,  1.3.  43  ;  Suet.  Aug.  89 ;  D.  xxxix.  1.1.17, 
may  have  decided  that  adjoining  houses  should,  in  particular 
places,  for  the  mutual  advantage  of  the  owners,  be  of  the  same 
level,  or  pour  off  their  water  on  to  the  adjoining  house,  while 
those  persons  who  were  intended  to  be  benefited  might  still 
forego  this  advantage,  if  they  pleased  to  allow  of  a  servitude 
being  created  to  do  away  with  the  effect  of  tlie  enactment.  It 
must,  however,  be  confessed,  that  no  one  who  reads  the  passages 
in  which  enactments  for  the  regulation  of  buildings  are  men- 
tioned, would  suppose  that  individuals  were  ever  allowed  to 
infringe  them  by  the  mere  permission  of  their  neighbours.  All 
that  wo  can  be  quite  sure  of  is,  that  these  servitudes,  which 
were  the  contraries  of  other  servitudes,  were  constituted  for  the 
benefit  of  the  owner  of  a  thing  that  previously  had  been  under 
some  disadvantage. 

It  is  to  be  observed  that  words  are  sometimes  used  to  express 
servitudes  which  seem  proper  to  the  owner  of  the  res  dominansy 
not  to  the  owner  of  the  res  servlens.  Thus,  if  the  above  ex- 
planation is  correct,  tlie  servififs  tollcndi  means  the  servitus 
patiendi  view  urn  tollere  (see  Bk.  iv.  Tit.  C.  2),  and  what  is 
termed  in  the  text,  as  it  would  seem  more  properly,  tlie  servitus 
stillicidii  recipiendiy  is  temied  in  the  Digest  (viii.  2.  2)  the 
scrvitus  stillicidii  avertendi, 

Ne  luminihus  official. ^-ThtTQ  was  also  a  servitude  termed 
ihojHs  lumijiutn,  between  wliich  and  that  ne  luminihus  official 
the  difference  was  probably  one  of  degree.  The  jus  luminuni 
prevented  a  neighbour  blocking  up  our  lights ;  the  servitude  ne 
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luminihus  official  prevented  Lis  doing  anything,  wlietlier  by 
building,  planting  trees,  or  by  any  otlier  means,  whereby  the 
light  was  in  any  way,  however  sliglitlv,  intercepted  from  our 
house.     (D,  \'iii.  2.  15.  17.  40.) 

2.  In  nisdcorum  pnpdiorum  sem-  2.  Some  think  that  among  the  scr- 

tntes  quidam  compatari  recto  putaiit  vitudes  of  rural  estates  are  rightly 

aquffi   haostum,  pecoris    ad    aquam  included  tho  right  of  drawing  water, 

adpulsum,  jus    pascendi,    calcis  co-  of  watering  cattle,  of  feeding  caltle. 


quendie,  arena)  fodicndo).  of  burning  lime,  of  digging  sand. 

D.  viii.  3.  1.  1. 

There  are  many  servitudes,  botli  of  rural  and  of  urban  im- 
moveables, mentioned  in  the  Digest,  besides  those  given  as 
examples  in  the  Institutes. 

3.  Ideo  autem  hte  servitutes  prav  3.  These  servitudes  are  called  the 

diorum    appellantiu',    quoniam   sine  sen'itudes  of  immovcahlcs,   becauso 

prsBdiis  constitui  non  possunt :  nemo  tliey  cannot  exist  without  immove- 

enim    potest     servitutem    adquirere  ablcs.     For  no  one   can   acquire   a 

lurbani    vel  rusUci  pnedii,  nisi  qui  servitude  of   a  rural   or  urban   im- 

habet  proedium ;    nee  quisquam  de-  moveable,  unless  he  has  an  immovc- 

bere,  nisi  qui  habet  praedium.  able  belonging  to  him. 

D.  viii.  4.  1.  1. 

The  nature  of  most  servitudes  of  urban  immoveables  de- 
manded that  the  immoveable  over  which,  and  the  immoveable 
in  right  of  'which,  the  servitude  was  exercised,  should  be  con- 
tiguous ;  but  when  the  servitude  was  one  of  rural  immoveables,  \i^JU.*9 
the  pradia  need  not  necessarily  be  near  together.  Still,  how- 
ever, a  servitude  was  not  permitted  to  exist  which  was  useless  || 
to  its  owner;  and  a  person  could  not  have  a  right  of  way,  for 
instance,  over  the  land  of  another,  if  lie  was  prevented  from 
using  the  way  by  land,  over  which  he  had  no  servitude,  lying 
between  his  land  and  that  over  which  the  servitude  was  to  be 
exercised.     (D.  viii.  1.  14.  2.) 

There  was  another  difference  between  the  servitudes  of  rural 
and  urban  immoveables.  The  latter  were,  for  the  most  part, 
used  continuously ;  the  former  only  at  times.  Tho  beam,  for 
instance,  always  rested  in  the  wall;  there  was  no  moment  in 
which  the  owner  of  the  rca  serviens  was  not  prohibited  from 
blocking  up  his  neighbour's  lights.  But  tho  way  was  not 
always  being  used,  nor  were  cattle  always  being  watered  (D. 
viii.  1.  14);  and  this  difference  was  productive  of  very  im- 
portant results.  For  instance,  senitudes  might  be  lost  by  not 
being  used ;  but  as  the  servitudes  of  most  urban  immoveables 
were  by  their  nature  perpetually  used,  they  were  preserved 
without  their  owner  taking  any  trouble  to  preserve  them,  and 
possessory  rights  could  be  acquired  in  them,  which,  with  a  few 
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exceptions,  could  not  be  acquired  in  servitudes  whose  usage  was 
not  continuous.     (D.  viii.  2.  20.) 


4.  Si  quis  velit  vicino  aliqaod  jus 
eonstituere,  pactionibiis  atque  stipu- 
lationibos  id  efficere  debet  Potest 
etiam  in  testamento  quis  heredem 
sanm  danuiare,  ne  altius  tollat  asdes 
Biias  ne  lominibas  asdium  yicini 
officiat,  yel  ut  patiatnr  eum  tignnm 
in  parietem  immittere  Tel  stillici- 
ditim  habere,  vel  nt  paiiatur  eum 
per  fondum  ire,  agere,  aquamve  ex 
eo  ducere. 


4.  If  any  one  wishes  to  create  a 
right  of  this  sort  in  favour  of  his 
neighbour,  he  must  effect  it  by 
agreements  and  stipulations.  A  per- 
son can,  also,  by  testament,  oblige  his 
heir  not  to  raise  his  house  higher, 
not  to  obstruct  a  neighbour's  lights, 
to  permit  a  neighbour  to  insert  a 
beam  into  his  wall,  or  to  receive  the 
water  from  an  adjoining  roof;  or, 
again,  he  may  oblige  his  lieir  to 
aUow  a  neighbour  to  go  across  his 
land,  or  to  drive  beasts  or  vehicles,  or 
to  condnct  water  across  it. 


Gii.  ii.  31 ;  D.  viii.  4. 10. 


^  Hu*H^  fltUjum  Gains  teUs  us  (ii.  29),  that  servitutes  pradiorum  rusticorum 
I  ii^  1*  4  r'  ^^^  among  res  mancipi  (see  La  trod.  sec.  62),  while  seriituies 
U  pilfiA  ^jm(|^  pradiorum  urhanorum  wergjftflU.  and  that  the  former  were  con- 


troductory  note  to  this  Book. )  But  these  modes  of  constituting 
servitudes  were  only  applicable  to  the  solum  Italicum :  in  the 
provincial  lands,  where  there  was  no  legal  ownership  at  all,  no 
ownership  of  servitudes  could  be  given.  But  Gains  says,  that 
if  any  one  wished  to  create  a  servitude  over  provincial  pradia, 
he  could  effect  it  vaciionibm  et  stipulaiionibus,  using  the 
words  of  the  text  The  parties  agreed  to  constitute  the  servi- 
tude, and  this  agreement  {pactio)  was  generally,  perhaps 
almost  always,  followed  by  a  stipulation  or  solemn  contract 
(see  Introd.  sec.  85),  by  which  the  person  who  permitted  the 
servitude  to  be  constituted  over  Ids pradium,  bound  himself  to 
allow  of  the  exercise  of  the  right,  by  subjecting  himself  to  a 

UU4M^^^*Ih/^C  P®iialty  in  case  of  refusal.      (See  Theophil.  Paraphrase  of 
f      Text,)     When  the  right  had  been   once  exercised,  and  the 

^  4<*^1>W»H^  owner  of  the  servitude  had  thus  the  guasi-possessw   of  the 

*       f  servitude,  the  praetor  secured  him  in  the  enjoyment  Of"his  right 

by  granting  him  possessory  interdicts  (see  Introd.  sec.  109,  and 

note  on  introductory  section  of  Title  6  of  this  Book),  and 

also  permitted  him,  if  the  servitude  afterwards  passed  out  of 

^^„^    ^  his  quasi-possessiOy  to  bring  an  action  to  claim  it,  called  the 

|Cw™6i  •       actio  puhliciana,  by  which  a  bona  Jide  possessor  was  allowed 

to  represent  hiinself  fictitiously  as  a  aoMnus.  imd  lo'cIaiiiT 
(vinaicare)  a  thing  as  if  he  were  the  owner.   In  all  probability 
ihe  same  mode  of  constituting  servitudes  obtained  also  with 
regard  to  the  soium  Italicum :  although  there  were  proper  and 
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peculiar  modes  of  constituting  servitudes  over  prcedia  Italica^ 
yet  if  an  agreement  and  stipulation  were  foUowad  by  quasi* 
possessiOy  the  praetor  would  protect  the  quasi-posseasor.  And 
hence  it  was  said  that  servitudes  were  constituted  yi/r^/?r«/c?rio 
and  were  maintained  iuitione  prcetoris. 

Modem  writers  on  Roman  law  are  much  divided  in  opinion 
whether  servitudes  were  really  constituted  pactionihus  atque 
stipulationihuSy  by  agreements  and  stipulations  alone,  or  whe- 
ther we  are  always  to  understand  that  to  perfect  the  title,  what 
is  termed  quasi-traditio  was  necessary.  That  is,  whether,  as 
traditio  was  necessary  to  transfer  the  property  in  a  corporeal 
thing,  so  it  was  necessary  in  order  to  transfer  the  property  in  an 
incorporeal  thing,  that  the  person  to  whom  it  was  transferred 
should  be  placed  in  the  legal  quasi-possession  of  his  right.  If 
the  servitude  was  a  positive  one,  it  is  very  easy  to  see  how  this 
quasi-possession  could  be  estal)lished ;  for  directly  the  right  was 
exercised  with  the  animus  possidendi,  and  permitted  to  be  so 
exercised  by  the  owner  of  the  res  serviens,  the  person  in  favour 
of  whom  the  servitude  was  constituted,  would  have  the  quasi- 
possession.  But  when  the  servitude  was  a  negative  one,  when  the 
owner  of  the  res  serviens  vfaB  merely  bound  not  to  do  s6me- 
thin^,  the  only  evident  mode  by  which  possession  could  be  said 
to  be  gained  was,  when  the  owner  of  the  res  dominans  success- 
fully  resisted  an  attempt  of  the  owner  of  the  res  servtens'fjo  do 
the  thing  which  he  was  bound  by  tlie  servitude  not  to^b.  But 
as  the  exercise  of  the  right  given  by  a  positive  servitude  was  an 
act  evident  and  cognizable  by  all  whom  it  concerned,  it  is  with 
regard  to  positive  servitudes  that  the  question  is  principally  de- 
bated, whether  the  exercise  of  the  right  was  an  indispensable  part 
of  the  right  being  constituted.  On  the  one  hand,  it  is  to  be  said, 
first,  that  not  only  do  we  know  that  it  was  the  effect  of  an  obli- 
gation to  give  a  right  against  a  person,  not  to  give  a  thing,  but 
this  is  expressly  applied  to  servitudes  in  the  Digest.  Ohligati- 
onum  substantia  non  in  eo  consistit  ut  aliquod  corpus  nostrum, 
aut  servitutem  nostram  faciat,  sed  ut  alium  nobis  adstringat 
ad  dandum  aliquid  vcl/aciendum,  vel prastandum.  (D.  xliv. 

7.  3.)  And  in  accordance  with  this  we  have,  in  D.  vii.  1.  27, 
the  expression  si  per  stipulationeni  servitus  debeatur.  Secondly, 

we  know  from  the  Paraphrase  of  Theophilus,  from  D.  xix.  1.      j  7    /  - 

8.  2,  and  from  D.  viii.  1.  20,  that  the  form  which  the  stipula-  ^^j^^^"^  *• 
tion  took,  at  any  rate  in  many  cases,  was^at  of  promising  the  /  i  a 
payment  of  a  penalty  m  case  of  obstructmg  the  use  orthe  ser-  • /'^  "  j\^ 
vilucle'.  Biid  nut  that  6f  the  promissor  giving  tne  servitude.  ^^uT^y 
Thirdly,  we  have  passages  in  which  it  is  said  that  the  servitude  ^^  ^'^^^^tu- 
must  be  used  in  order  to  transfer  it  to  the  stipulator,  ad  emp-  ^^  -ri 
torem  via  pertinebit,  si  ea  usus  fuerit  (D.  viii.  6.  19.  1),  that  ^     '•'***^^ 
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the  sonitude  used  must  bo  that  agreed  on  in  tlic  stipulation,  si 
(jHis  alia  aqaa  ttiiUH  fucrit^  qaam  dc  qua  in  fterritutc  impo- 
itenda  acta  in  est,  srrvift/s  amittitar  (D.  viii.  0.  18),  imd  that 
the  right  to  grant  the  sen'itude  must  subsist  at  the  time  of  using 
it,  as  well  as  at  tlie  ihne  of  making  the  stipulation.  (D.  viii.  1. 
11.)  And  lastly,  we  have  a  passage  from  Javolenus,  in  which 
he  says  that  lie  himself  saw  in  the  exercise  of  the  right  an 
equivalent  of  the  (raditio  of  things  eoi'poreal.  Ef/o  jmio  ttsuni 
eji/s  (/.  (\  Hcrvitntis)  pro  juris  traditione  possession  is  acci- 
pie nd urn  esse.     (D.  viii.  1.  ^0.) 

On  the  other  hand,  it  is  urged  that  there  are  numerous  pas- 
sages in  the  IJigcst  in.  which  it  is  declared  that  there  could  be 
no  tradition  of  things'-^jorporeal,  that  the  language  of  the  text 
and  of  other  passageSj'speaking  of  the  creation  of  servitudes  by 
the  agreement  of  the  parties,  is  too  clear  to  admit  of  a  fiction  like 
the  quasi  traditio  being  added  to  it.  For  instance,  in  D.  vii. 
1.  20.  7,  there  is  the  expression,  si  per  traditionem,  rel  stipa- 
lationeni,  rel  alium  quemeumque  modum  nsufructus  consti- 
tutus  sit.  And  in  C.  iii.  83.  4,  sive  ex  test  a  men  to  sive  ex  ro- 
luntario  eontraetu  vsufruetus  constitutus  est.  So,  too,  in 
C.  iii.  34.  14,  we  read  of  a  person  qui  pact  us  est  cum  vicino 
suo  ut  liceat  ei  per  at/rum  ricini  transitum  facere.  And 
lastly,  it  is  said  in  D.  xliii.  10.  3.  14,  that  the  usufructuary,  if 
prevented  exercising  his  right  on  his  first  wishing  to  do  so, 
might  claim  the  sen'itude  by  a  real  action,  si  quis  ah  initio  vo- 
lentem  ttti  frui  prohihuit^  debit  fructuarius  usunifructuni 
vindicare. 

Considerable  light  is  thro^vn  (m  the  question  if  we  compare 
the  contradictory  language  used  with  reference  to  the  existence 
of  a  possession  of  incorporeal  things.  The  exercise  of  a  right 
is  not  really  a  possession,  and  so  we  have  it  laid  down  that  there 
is  no  possession  of  a  usuii'uct  or  use  (D.  xliii.  3.  1.  8);  while, 
on  the  other  hand,  it  is  often  recognised  that  this  actual  exercise 
of  the  right  placed  a  pei'son  in  a  position  to  the  incorporeal 
thing  hke  that  in  which  lie  was  placed  by  possession  to  cor- 
])oreal  things.  There  was  no  tradition,  and  there  could  be 
none,  of  incorporeal  things,  and  hence  we  find  expressions  as  if 
the  agreement  of  the  parties,  which,  wiien  relating  to  corporeal 
things,  required  traditio  to  complete,  required  nothing  more 
when  relating  to  incorporeal  things  which  were  not  susceptible 
of  traditio.  But  we  also  find  that  a  person  who,  after  an 
agreement,  had  begun  to  exercise  a  right  of  servitude,  was  in  as 
ditlerent  a  position  from  a  person  who  had  only  made  an  agree- 
ment, as  a  pei'son  who  had  had  the  traditio  of  a  coi-poreal  thing 
was  from  one  who  had  only  contracted  for  the  thing.  To  bring 
the  question  to  its  proper  test,  wo  may  venture  to  say  that  the 
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person  who  had  only  agreed  for  the  servitude  could  not  hring  a 
I'eal  action  to  claim  it,  but  a  person  who  had  ever  exercised  the 
right  could.  How  true  this  was  witli  respect  to  merely  negative 
servitudes  it  is  difficult  to  say  in  the  absence  of  precise  in- 
formation ;  but  probably  the  non-infringement  of  the  right  for 
a  certain  time  after  the  agreement  for  its  creation  would  itself 
be  considered  as  a  sufficient  acknowledgment  of  it  to  permit  its 
owner  to  bring  a  real  action  to  maintain  it.  The  passage  quoted 
above,  in  which  it  is  said  that  the  usufructuary,  prevented  ab 
ifiitio  from  exercising  his  right,  might  vindicate  it,  evidently 
refers  to  an  usufruct  constituted  by  any  mode,  as,  for  in- 
stance, by  testament,  which  placed  the  usufructuary  at  once  in 
full  ownership  of  the  servitude.  On  tlie  whole,  it  seems  the 
better  opinion  that  quasi- tradition  was  a  necessary  part  of  the  ^. 

constitution  of  a  servituSe^  ~     ^        f^/^  lufu 

Mancipation  and  in  jure  cessio  were  quite  obsolete  in  the    ^^  ^  L 

We  have  two  modes  given  in  Uie  text  by    ^TJ 


time  of 


ustinian. 


ume  oi  tiuaummi.      vve  xiuve  two  mouus  given  lu  uiu  lcai   uy         y  j 

which  servitudes  might  be  constituted  under  his  legislation ;    Ci44ii^^ 

pactionihus  atque  stipulationihus,  i,  e.  agreements,  whether   f.     f^    \ 

followed  or  not  by  a  stipulation  aiid  testamento.     When  given  ptwjjjj 

tentamentOy  a  servitude  might  be  given  directly  to  the  legatee 

equally  well  as  by  condemning  the  heir  to  transfer  it  to  liim, 

both  modes,  in  the  time  of  Justinian,  having  exactly  the  same 

effect.     To  these  modes  must  be  added  (1)  that  nMit.fLir.atio^^p.. 

when  a  judge  awarded  the  property  in  a  servitiTdft  nnder  jthe   (UMm^ 

actions  JamiiKB  erciscunda  and  communi  dividutido,     ^(See 

Introa.  sec.  lOS;  J),  x.  2.  22.  3.)     2.  That  by  reserving  the 

servitude  in  making  a  traditio  of  the  rest  of  ^h^  prnpprfy  whnn 

it  was  m  fact  constituted  by  having  all  the  other  ///ra  in  re     hyv^cu/i 

separated  from  it,  instead  of,  as  usual,  being  itself  separated     ' 

from  the  rest.  3.  Lastly,  the  possessor  who  had  had  a  long 
quasi-possession  of  a  servitude  was  protected  in  it!  The  usu- 
capion ot  servitudes,  which  probably  existed  previously,  was 
suppressed  by  the  h'o;  Scribofiia.  (a.u.c.  720;  D.  xli.  8. 
4.  29.)  But  a  long  bonajide  possession  was  perhaps  protected 
by  praetorian  actions  and  interdicts.  Properly  this  only  applied 
to  servitudes  urbanorum prdediorinn,  for  these  only  were  capable 
of  a  continuous  exercise  {servitutes  quce  in  superjicie  consis* 
Unit,  possessions  retineniur),  (D.  viii.  2.  20.)  But  tliere  were 
particular  servitudes  rusticoriim  pradiorum,  long  usage  of 
which  gave  rights  which  were  protected.  Among  these  were  the 
jus  aqu(B  ducenda  (D.  viii.  5.  10),  the  jus  ifineris,  and  the 
jus  actus.  (D.  viii.  6.  25.)  The  possessor  had  to  show  that 
liis  possession  had  been  neither  ri,  clam,  or  precario;  but  had 
not  to  show  any  good  title  for  possession.  (D.  viii.  6. 10.)  The 
length  of  time  requisite  for  the  possessor  to  have  exercised  the 
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right  was  not  fixed.  It  has  been  thought  tliat  Justinian  fixed 
this  at  ten  years  for  those  present  and  twenty  for  the  absent ;  but 
this  opinion  is  chiefly  based  on  a  passage  in  the  Code  (vii.  83. 
12 ;  see  also  C.  iii.  34.  2),  which  it  is  better  to  interpret  of  the 
length  of  time,  by  non-usage  during  which  a  servitude  was  lost. 

Tit.  IV.    DE  USUFRUCTU. 

Usnsfiructas  est  .jus  alienis  rebns  Usufruct  is  the  right  of  using,  and 

qtendi  fruendi,  salva  rerum  sub-  reaping  the  fruits  of  things  belong- 
Btantia :  est  enim  jus  in  corpore,  quo  ing  to  others,  without  destroying 
Bublato  et  ipsnm  tolli  necesse  est.  their  substance.     It  is  a  right  over  a 

corporeal  thing,  and  if  this  thing 
perish,  the  usufruct  itself  necessarily 
perishes  also. 

D.  vii.  1.  1,  t2. 

We  now  pass  to  pereonal  servitudes,  those,  namely,  which 
consist  of  a  jus  in  re,  i.  e.  one  portion  of  the  dominium,  being 
detached  from  the  rest  for  the  benefit  of  a  person.  Personal 
servitudes  differed  from  real  in  being  applicable  to  moveables  as 
well  as  to  immoveables ;  and  the  personal  servitude  usufructus 
was  divisible,  that  is,  some  of  the  ^its  included  in  the  servi- 
tude might  be  parted  with,  although  the  servitude  usus  was, 
like  real  servitudes,  indivisible. 

The  person  to  whom  the  usufructus  was  given  had  two 

'/o^  V        rights  united;   he  had  the  jus  utendi,  that  is,  the  right  of 

r*^^^^  ,         making  every  possible  use  of  the  thing  apart  from  consuming 

An  iJSJtl  £    it  or  from  taking  the  fruits  of  it,  as,  for  instance,  the  right  of 

"JT" .  .     living  in  a  house  or  employing  beasts  of  burden ;  and  he  had 

k  vu^     qJqq  w^q  jffg  fruendi,  the  right  of  taking  all  the  fruits  of 


jr  r\*  the  thing  over  which  the  servitude  was  constituted.     The  de- 

Sa/i^  C^iJiunJ<*n>.fi^jj.JQn  oifructus  is  quicquid  in  f undo  nascitur  (D.  vii.  69.  1 ), 


that  is,  the  ordinary  produce,  but  not  accidental  accessions  or 
augmentations,  such  as  a  treasure  found  (D.  xxiv.  3.  7.  12)  or 
islands  formed  in  a  river. 

He  might  sell,  or  let,  or  give  his  right  of  taking  the  fniits  to 
another,  ana  tne  nrolits  he  thence  derived  were  termed  his" 
rnicius  ctviUs,  (D.  vii.  1.  12.  2.)  It  was  only  such  of  the 
fructus  as  were  actually  taken  or  gathered  by  him,  or  those 
acting  under  him,  that  belonged  to  him;  and  no  fruits  which 
were  not  gathered  at  the  time  of  his  death  passed  to  his  heir. 
He  was  obliged  to  give  security,  on  entenng  on  the  exercise  of 
his  right,  that  he  would  use  his  right  as  a  good  pater- 
familias, and  give  up,  at  the  time  when  his  right  expired,  the 
possession  of  the  thing.  (D.  vii.  9.  I.)  We  have  had  an  instance 
of  what  was  meant  by  using  his  right  as  a  good paier/amilias  in 
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paragr.  88  of  Tit.  1,  where  it  is  said  that  he  is  bound  to  replace 
dead  sheep  and  dead  trees.  He  was  also  bound  not  to  alter  the 
nature  of  the  thing  over  which  the  right  extended;  he  could 
noty  for  instance,  build  on  land  unbuilt  on,  or  change  the  use 
to  which  land  was  specially  destined.  (D.  vii.  1.  7.  1 ;  D.  viii. 
13.  4.)  And  it  is  with  reference  to  this  that  the  words  salva 
rerum  substantia,  in  the  text,  are  sometimes  understood,  so 
that  the  sentence  would  mean,  usufruct  is  the  right  of  using 
and  taking  the  fruits  of  things  belonging  to  another,  but  so  as 
not  to  alter  the  substance.  tJlpian  {Reg,  24. 26)  certainly  uses 
the  words  salva  rerum  substantia  in  a  sense  very  similar ;  but 
the  concluding  words  of  the  section  make  it  more  natural  to 
understand  salva  rerum  substantia  as  referring  here  to  the 
duration  of  the  usufruct.  It  lasts  as  long  as  die  thing  over 
which  it  is  constituted  remains  unaltered;  for  if  the  thing 
perishes,  the  usufruct  perishes.  The  two  sentences  of  tliis 
section  are  taken  without  alteration  from  the  Digest,  but  are 
from  different  authors,  the  first  being  from  Paul,  the  latter  from 
Celsus.  (D.  vii.  1.  1,  2.)  Very  probably  Paul  did  not  use 
the  words  «a/ra  rerum  substantia  with  reference  to  the  duration 
of  the  servitudes ;  but  the  compilers  of  the  Institutes  saw  that, 
if  they  were  used  in  this  sense,  the  two  sentences  would  cohere 
together. 

1.  The  nsnfmct  is  detaclied  from 
the    property    and  this  separation 


I.  Ususfructus  a  proprietate  sepa- 
rationem  recipit,  idque  pluribtis  mo- 
dis  accidit:  ut  ecce,  si  quia  usnm- 
fructmn  alicui  legaverit,  nam  heres 
nudam  habet  proprietatem,  legata- 
rios  usmnfmctum ;  et  contra,  si  fun- 
dam  legaverit  dedncto  usufmctu,  le- 
gatarius  nudam  habet  proprietatem, 
hercs  vero  usumfructum.  Item  alii 
usumfructum,  alii  deducto  eo  fundum 
legare  potest  Sine  testamento  vero 
si  quis  velit  usumfructum  alii  consti- 
tuere,  pactionibus  et  stipulationibus 
id  efficere  debet  Ne  tamen  in  uni- 
versum  inutiles  essent  proprietates 
semper  absccdente  usufructu,  placuit 
certis  modis  extingui  usumfructum  et 
ad  proprietatem  reverti. 


takes  place  in  many  ways  ;  for  exam* 
pie,  if  tlie  usufruct  is  given  to  any 
one  as  a  legacy ;  for  the  heir  has  then 
the  bare  ownership,  and  the  legatee 
has  Uie  usufruct:  conversely,  if  the 
estate  is  given  as  a  legacy,  subject  to 
the  deduction  of  the  usufruct,  the 
legatee  has  the  bare  ownership,  and 
the  heir  has  the  usufruct  Again,  the 
usufruct  may  be  given  as  a  legacy  to 
one  person,  and  the  estate  minus  this 
usufruct  may  be  given  to  another.  If 
any  one  wishes  to  constitute  a  usu- 
fruct otherwise  than  by  testament,  he 
must  effect  it  by  pacts  and  stipula- 
tions. But,  lest  the  property  should 
be  rendered  wholly  profitless  by  the 
usufruct  being  for  ever  detached,  it 
has  been  thought  right  that  there 
should  be  certain  ways  in  which  the 
usufruct  should  become  extinguish- 
ed, and  revert  to  the  property. 

D.  vii.  1.0;  D.  xxxii.  2.  10 ;  D.  vii.  1.  3,  pr.  and  2. 

We  may  refer  to  what  we  have  said  in  the  note  to  the  fourth 
section  of  the  last  Title  for  the  modes  in  which  usufructs  were 
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acquired.  In  the  time  of  Justinian  they  were  constituted, 
1.  by  testament:  2,  by  agreements  followed  by  quasi-tradition ; 
8,  by  bepy  reserved  in  an  alienation  of  the  nuda  jiroprietas; 
4,  by  adjudication ;  and  also,  lastly,  legt\\iy  tbc  law,  an  instance 
of  wliicu  we  have  in  the  first  paragraph  of  the  ninth  Title  of  tliis 
Book,  where  it  is  said  that,  under  Justinian's  legislation,  the 
father  acquired  the  usufruct  of  his  son's  peculium. 

It  will  be  observed  that,  in  putting  the  third  case  of  gift  of 

usufruct  by  testament,  that,  namely,  in  which  the  usufruct  is 

given  to  one  legatee,  the  nuda  proj)rietas  to  another,  the  gift 

to  the  latter  is  expressed  by  the  words  fiindum  deducto  umu- 

fructu.     The  Digest  (xxxiii.  2.  19)  explains  why  deducto  usu- 

fructu  should,  in  such  a  case,  be  carefully  added  to  a  gift  of  the 

fundus;   for  if  they  were  not,  the  second  legatee  would  be 

treated  as  having  tlie  nuda  lyroprictaSy  and  also  as  having  a 

joint  interest  in  the  usufruct  with  the  first  legatee. 


2.  Constituitur  autem  ususfruclus 
non  tantum  in  fundo  ct  a'dibus,  ve- 
nim  etiam  in  sen'is  et  jumcntis  cete- 
risque  rebus,  exceptis  iis  qufR  ipso 
HSU  consumuntur ;  nam  ha>  res  neque 
naturali  ratione  neque  civili  recipiuut 
usumfructum.  Quo  numero  sunt 
vinum,  oleum,  fnunentimi,  vesti- 
menta:  quibus  proxima  est  pecunia 
numerata,  namquo  ipso  iisu  assidua 
permutatione  quodammodo  extingui- 
tur.  Sed  ulilitatis  causa  scnatus 
censuit  posse  etiam  oarum  rerum 
usumfructum  constituiyUtt^tamen  eo 
nomine  Iioredi  iiUIiter  caveatur. 
Itaque  si  pecuniae  ususii-uctus  legatus 
»it,  ita  datur  legatario  ut  ejus  fiat,  et 
Icgatariiis  satisdet  hcredi  do  tanta 
pecunia  restitucnda,  si  morictur  aut 
capito  minuctur.  Ceterre  quoqne  res 
ita  traduntur  legatario  ut  ejus  fiant; 
Bed  ffistimatis  his  satisdatur,  ut  si 
morietur  aut  capite  minuctur,  tanta 
pecunia  restituatur  quanti  btu  fuerint 
fpstimata\  Ergo  scnatus  non  fecit 
quidem  earum  rerum  usumfructum 
( nee  enim  poterat),  sed  per  eautionem 
quasi  usumfructum  constituit 


2.  A  usufruct  may  be  constituted 
not  only  of  lands  and  buildings,  but 
also  of  slaves,  of  beasts  of  burden. 
an3  everything  else  except  those 
which  are  consumed  b^  VfiiniLjisod, 
for  tliey  are  susceptible  of  an  usu- 
fVuct  neither  by  natural  nor  by  civil 
law.  Among  these  things  are  wine, 
oil,  garments,  and  we  may  almost  say 
coined  money ;  for  it,  too,  is  in  man- 
ner consumed  by  use,  as  it  continually 
passes  from  hand  to  hand.  But  tlio 
senate,  thinking  such  a  measure  would 
bo  useful,  lias  enacted  that  a  usufruct 
even  of  these  things  may  be  consti- 
tuted, if  suf&cient  security  be  given 
to  the  heir;  and  therefore,  if  the 
usufruct  of  money  is  given  to  a 
legatee,  tlie  money  is  considered  to 
be  given  to  him  in  complete  owner- 
ship ;  but  he  has  to  give  security  to 
the  heir  for  the  repa^'ment  of  an 
equal  sum  in  the  event  of  his  death 
or  his  undergoing  a  capitis  dtmitiutio. 
All  otlier  things,  too,  of  the  same  kind 
are  delivered  to  the  legatee  so  as  to 
become  his  property ;  but  their  value 
is  estimated  and  security  is  given  for 
the  payment  of  the  amount  at  which 
they  are  valued,  in  tlie  event  of  the 
legatee  dying  or  undergoing  a  capi- 
tis deminutio.  The  senate  has  not 
then,  to  speak  strictly,  created  a 
usufruct  of  tliese  things,  for  that 
was  impossible,  but,  by  requiring 
security,  has  established  what  may 
be  termed  a  usufruct. 
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D.  vii.  1.  3.  1 ;  D.  \u,  5.  1.  3  ;  D.  vii.  6.  2,  pr.  and  1 ;  D.  vii.  5.  7. 

Properly  only  thinqs  (/ua  in  usu  non  comumtmtur  could  be 
the  suDiect  of  a  servitude  which  consisted  in  y^^ngllTiTigra  Qn{y 


for  a  time ;  but  as  things  qu<B  usu  consumuntur,  things  that 
perish  in  the  using,  are  things  that  may  for  the  most  part  be 
easily  replaced  by  similar  things  of  an  equal  quantity  and 
quality,  the  senatns  consultum  alluded  to  in  the  text  (the  date 
of  which  is  uncertain,  but  is  probably  not  later  than  Augustus) 
permitted  that  things  qua  usu  consumuntur  should  be  made 
subject  to  a  kind  of  usufiruct  by  which  they  might  be  con- 
sumed at  once,  and  then,  on  an  event  occurring  by  which  a 
real  usufruct  would  have  expired,  that  is,  the  death  or  capitis 
deptinutio  of  the  usufructuary,  they  were  to  be  replaced  by 
similar  tlungs,  or,  what  effected  the  same  object  in  a  different 
way,  their  pecuniary  value  was  estimated  on  the  commencement 
of  tliis  quasi-usufruct,  as  it  is  termed,  and  paid  at  its  expiration. 
Ulpian  gives  the  following  as  the  terms  of  the  senatus  con- 
sultum :  Ut  omnium  rerum,  qua  in  cujusque  patrimonio  esse 
constaret,  ususfructus  legari iwssit,     (D.  vii.  5.  1.) 

It  will  bo  observed  that  the  text  includes  garments,  vesti- 
menta,  among  things  of  which  there  was  only  a  quasi-usufruct, 
whereas  the  Digest  twice  speaks  of  them  as  things  of  which 
there  was  a  real  usufruct.  (D.  vii.  1.  15.  4 ;  vii.  9.  9.  3.)  They 
were,  in  fact,  one  or  the  other  according  as  it  weis  the  garments 
or  tlieir  value,  that  was  to  be  given  to  the  owner  of  the  nuda 
proprietas  at  the  end  of  the  usufruct,  and  this  might  depend  on 
the  intention  of  the  parties  or  the  nature  of  the  materids. 

Satisdatur.  The  usufructuary  not  only  guaranteed  by  a  sti- 
pulation the  replacement  of  the  things  or  the  payment  of  their 
value,  but  he  procured  a  surety  (  fidejussor)  to  guarantee  it  also. 

3.  Finitar  autem  ususfructus  morte  3.  The  usufruct  tenminates  by  the 

fnictuarii,  et  duabus  capitis  deminu-      death   of  the   ii^iifnifttiiftrv^  by  two 

kinds  of  capitis  deminutio,  namely,  the 
greatest  and  the  middle,  and  also  by 
not  being  used,  according  to  the 
manner,  and  during  the  time  fixed; 
all  which  points  have  been  decided 
by  our  constitution.  The  usufruct  is 
also  terminated  if  the  usufructuary 
surrenders  it  to  the  owner  of  the 
property  (a  cession  to  a  stranger 
would  not  have  this  effect) ;  or,  again, 
by  the  usufnictuary  acquiring  the 
property,  which  is  called  consolida- 
tion. Again,  if  a  building  is  consumed 
by  fire,  or  thrown  down  by  an  earth- 
quake, or  falls  through  decay,  tlie  usu- 
fruct of  it  is  necessarily  destroyed,  nor 
docs  there  remain  any  usufruct  due 
even  of  the  soil  on  which  it  stood. 


tionibus,  maxima  et  media,  et  non 
utendo  per  modum  et  tempus:  quns 
omnia  nostra  statuit  constitutio. 
Item  finitur  ususfructus,  si  domino 
proprietatis  ab  usufructuario  cedatur 
(nam  cedendo  extraneo  niliil  agit) ; 
Tcl  ex  contrario  si  fructuarius  proprie- 
tatem  rei  acquisiorit,  qu»  res  conso- 
lidatio  appellatur.  Eo  amphus  con- 
stat, si  sedes  incendio  consumpto) 
fuerint,  vel  etiam  terrsc  motu  aut  vitio 
suo  corruerint,  exUngui  usumfructum, 
et  no  are®  quidem  usumfructum  do- 
beri. 


CuU%»^^^^ 
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C.  iii.  33.  10,  pr.  and  1,  2  ;  Gai.  ii.  33. 

The  text  points  out  five  ways  in  which  the  usufruct  would 
terminate.  1.  By  the  natural  or  civil  death  of  the  usufructuary. 
If  the  usufruct  holonged  to  a  city  or  corporation  which  could 
not  die,  it  lasted  for  a  hundred  years,  as  being  the  extreme 
length  of  the  duration  of  human  life.  (D.  vii.  1.  56.)  Pre- 
-     — .  viously  to  Justinian  the  mifiima  capitis  deminutio  extinguished 

a  usufruct,  because  the  person  who  underwent  it  was  not  the 
same  person  in  the  eyes  of  the  law  after  undergoing  it  as  he 
was  before;  he  commenced  a  new  existence.  Justinian  altered 
the  law  in  this  respect  (C.  iii.  33.  16),  and  he  also  decided  a 
question  which  had  divided  the  jurists  whether  a  usufruct 
acquired  by  a  slave  or  a  Jiliusfamilias  terminated  on  the 
death  of  the  slave,  or  death  or  capitis  deminutio  of  the  son,  or 
whether  it  remained  for  the  benefit  of  the  master  or  father. 
He  decided  that  it  should  remain  until  the  master  or  father's 
natural  or  civil  death,  and  furtlier,  that  in  the  case  of  a  Jilius- 
familias,  it  should  also  continue  for  his  benefit  after  his  father's 
death ;  so  that  the  fatlier  had  the  usufruct  for  his  life,  and  then 
the  son,  if  he  survived  the  father,  had  it  for  his  life.  (C.  iii. 
33.  16,  17.) 

Non  utendo  per  modum  et  tempus.  Secondly,  the  usufruc- 
tuary  might  lose  the  usufruct  by  not  using  it  in  the  way  agreed 
on  by  the  parties  during  the  time  fixed  by  law.  The  usufruc- 
tuary might,  for  instance,  hfivfl  thg  nsR  nf  a  fundun   fnr  the 

summer,  and  if  he  used  it  only  during  the  winter  he  would  not 

use  tlie  usufrnct  of  the  fundus  in  the  way  it  was  given  him,  and 

^       '  /   this  was  equivalent  to  not  using  it  at  all ;  and  if  he  did  not 

khtpMiiuAu^  <UjkC  exercise  his  right  at  any  period  previous  to  the  time  fixed  by 

hvuAk  ir^  MKi^vu  law,  as  that  when  the  usufruct  became  extinct  by  non-usage, 

his  right  was  gone.     This  time  was,  under  the  old  law,  one 

^  hjjr  M.  ¥»^ftMi0  year  when  the  usufruct  afiected  moveables,  and  two  years  when 

'itjifUumfyiM^f'  me  usufruct  altected  immoveables^     If  this  period  elapsed  with- 

c   ^y  i^^  out  the  right  being  exercised,  the  owner  of  the  nuda  proprietas 

gained  the  usufruct  by  usucapion.     Justinian  altered  this  by 

4  3^  /^<*  ^    fixing  three  years  as  the  time  for  Tnoveabififl.  and  ten  or  twenty 

uthCT^^^*"^     years  for  imimoveables,  according  as  the  person  affected  was 

'P^     .  present  or  aosent.     (See  Tit.  6.  1.)     The  usufnictuary  was 

'^*^'^**^^**  placed  so  far  in  the  position  of  an  owner  of  a  thing,  that  it 

required  the  same  length  of  time  to  make  him  lose  the  usu- 
fruct as  it  did  to  make  the  owner  lose  the  property.  Hence  it 
is  said  in  the  Code  (iii.  33.  16.  1)  that  he  was  not  to  lose  the 
usufruct  unless  talis  exceptio  {i.  e,  of  usucapion)  usufructuario 
opponatuTy  qum  etiani  si  dominium  vindicabaty  poterat  cum 
pr<2sentem  vel  absent  em  excluder e, 

Non- usage  and  the  minima  capitis  deminutio  only  affected 
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Cfiu.  ^}utT  ^ 


rights  already  commenced ;  and  in  order  to  avoid  their  eflfects  ^^^^^^^,^^,^^^_^  Caa 
the  usufruct  was  often  given  by  legacy  in  singulos  annos,  vel  .  jr^%^ 
menses,  vel  dies.  As  a  new  usufruct  tCus  began  each  yearT  ^******^  .« 
month,  or  iay,  there  could  be  no  non-usage  for  a  longer  time  '^^  ^^f^^^ 
than  the  duration  of  each  usufruct,  and  the  minima  capitis  ^  ^^"^ 
deminutio  only  affected  the  usufruct  existing  at  the  time  it  wa3^:,^^^^  mm 
undergone.     (I),  vii.  4.  1.  1.) 


Si  domino  cedatur.  Thirdly,  tlie  usufruct  was  lost  if  it  was 
surrendered  to  tlie  owner  of  the  nuda  proprietas.  The  words 
cedatuvy  and  cedendo  belong,  in  the  passage  of  Gains  from 
which  this  part  of  the  section  is  taken,  to  the  in  jure  cessio, 
the  fictitious  suit  by  which  personal  sendtudes  were  given  up 
in  the  time  of  Ciaij^  As  this  mode  of  giving  up  servitudes  to 
Che  dominus  was  obsolete,  less  technical  words  would  be  more  ^ 

appropriate  in  the  text.     The  usufructuary  could  not  transfer  tl^e  t^m*^^^ 
usufruct  to  another,  because  the  usufruct  attached  to  him  per-    ^i/^pm^mJI^ 
sonally,  and  was  to  terminate  by  his  deatli  or  capitis  detninutio,         • 
and  not  by  that  of  a  stranger.     He  could  allow  another  to  ex- 
ercise his  right  of  taking  the  fruits  until  he  himself  died  or  lost 
the  servitude,  but  this  did  not  make  tliat  person  the  owner  of 
the  usufruct. 

The  two  other  modes  by  which  a  usufruct  might  be  lost,  viz. 
consolidation  w^hen  the  usufruct  was  extinguished,  quia  res  sua 
nemini  servit,  and  tlie  thing  being  consumed,  that  is,  either 
really  perishing,  or  having  its  substantia  altered,  need  no  ex- 
planation. 

Of  course,  if  a  usufruct  was  made  conditionally,  or  for  a  yTnT^^  " 
limited  time,  it  expired  when  the  condition  was  accompUshed  -  ."/ 
or  the  time  ended.  i^Uf^^r^ 

Servitudes  generally  were  extinguished  in  much  the  same        '  ^^^^ 
way  as  the  particular  servitude  of  usufruct.     1.  By  the  de-*-^  ^^ii^-^ 
Btruction  of  the  tiling — tlie  res  dominans  or  the  res  servtens.^  ^t^h^*^ 
2.  i5y  the  same  person  becoming  owner  of  the  res  dominans  ^^  ^^^J^2S^ 
and  the  res  seryiens,  or  m  case  of  personal  servitudes,  of  the  z  /j,^  mmJk 
remainder  of  the  proprietas  and  the   servitude.     3.  By  the 
owner  of  the  servitude  permitting  the  person  affected  by  it  ^'  ^/  ***?*^ 
to  do  sometliing  which  made  the  exercise  of  the  right  im-     *''*^*^  ^ 
possible.     4.  Lastly,  by  non-usage,   there   being,  however,  a     '*****^ 
remarkable  difference  in  this  respect  between  servitudes  rusti-  ^    '"HJli 
corum  pradiorum  and  servitudes  i^rhanorum  pr^dinr>(jn'  tnr 
as  the  possession  or  the  former  was  not  continuous,  that  is,  the 
right  was  not  always  being  exercised,  the  mere  non-usage  of 
the  right  during  the  time  fixed  by  law  extinguished  it ;  but  as 
the  possession  of  the  sen^itudes  urhanorum  pradiorum  was  con- 
tinuous, it  was  necessary  that  tlie  owner  oi  tne  res  serviens 
should  do  something  to  break  the  possession,  or,  as  it  was 
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termed  by  the  jurist,  i/sucapere  lihertatcm  (D.  viii.  2.  G),  i,  e, 
to  commence  the  liberation  of  the  rea  srrviefts,  as,  for  instance, 
to  turn  a  stillicidium  away  from  bis  premises ;  and  if  tbis  was 
acquiesced  in  during  the  time  fixed  by  law,  that  is,  ten  yeai*s 
for  persons  present  and  twenty  for  persons  absent,  the  owner  of 
the  res  dominana  could  not  afterwards  claim  his  servitude. 

4.  Gum  autem  fiDitos  fuerit  usiis-  4.  When  the  usufruct  is  entirely 

fhictus,  revertitur  scilicet  ad  proprie-  extinguished,  it  is  reunited  to  the 
tatem,  et  ex  eo  tempore  nudie  pro-  property;  and  tlio  person  wlio  had 
prietatis  dominus  incipit  plenam  in  the  bare  ownership,  begins  thence- 
re  habere  potestatem.  forth  to  have  fuU  power  over  the 

thing. 

Some  texts  hoye jfimtus  fuerit  totus  ususfructus ;  for  as  the 
usufruct  was  divisible,  portions  of  it  might  exist,  and  yet  other 
portions  have  reverted  to  the  owner  of  the  nuda  proprietas. 
It  may  be  remarked  that  if  two  persons  had  a  joint  interest  in 
the  same  usufruct,  and  the  usufruct  was  divided  between  them, 
when  one  died,  his  share  went,  not  to  the  owner  of  the  nuda 
proj)rieta8y  but  to  his  coproprietor.     (D.  vii.  2.  1.) 


Tit.  V.    DE  USU  ET  HABITATIONE. 

lisdem  istis  modis  quibus  usus-  The  naked  use  is  constituted  bj 

*»            .               fiructus  constituitur,  etiam  nudus  usus  tlie  same'  means  as  the  usufruct ;  and 

E^wviv  *'^.          constitui  solet ;  iisdemque  illis  modis  is  terminated  by  tlie  same  means  that 

finitur,  quibus  et  ususfructus  desinit.  make  the  usufhict  to  cease. 

D.  vii,  1.  3.  3. 

The  use  was  a  portion  of  the  usufruct.  The  person  to  whom 
this  right  was  given  could  use  the  thing,  but  not  take  any  of 
its  fruits.  He  had  the  nudus  usus  (D.  vii.  8.  1),  the  bare  use 
of  the  thing ;  and  enjoyed  all  the  advantages  he  could  obtain 
from  the  use ;  but  he  could  avail  himself  of  nothing  which 
the  thing  produced.  He  could  not,  like  the  usufructuary,  let, 
sell,  or  give  the  exercise  of  his  right,  for  he  was  excluded  from 
taking  what  were  termed  fructus  civiles,  as  much  as  from 
taking  fructus  naturales,  Tlie  jurists,  however,  modified  in 
some  degree  tne  ngour  of  this  principle ;  and  the  owner  of  the 
use  was  allowed,  in  cases  where  the  right  would  otherwise  have 
produced  no  benefit  whatever,  or  where  it  seemed  right  to  put 
a  favourable  interpretation  on  the  wording  of  a  testament,  to 
take  as  much  of  certain  kinds  of  produce  as  was  sufiEicient  for 
his  daily  wants. 
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1.  Minos  autem  scilicet  juris  est  in 
usu  quftm  in  usufnictu.  Namqne  is 
qui  fundi  nudum  habet  usum,  nihil 
ulterius  habere  intelligitur  quam  ut 
oleribus,  pomis,  floribus,  foeno,  stra- 
mentis  et  lignis  ad  usum  quotidianura 
utatur.  In  eo  quoquc  fundo  hactenus 
ei  morari  licet,  ut  neque  domino  fundi 
molestu  sit,  neque  iis  per  quos  opera 
rustica  fiunt,  impedimento:  nee  ulli 
alii  jus  quod  habet,  aut  locare  aut 
vendere  aut  gratis  concedere  potest ; 
cum  is  qui  usumfructum  habet,  potest 
haic  omnia  facere. 


1.  The  right  of  use  is  less  extensive 
than  that  of  usufruct;  for  he,  who 
has  tlie  naked  use  of  limdHy  lina  ntu 

thir^fr  mny^  ^hnn  thA  right  nf  fftlfiny 
hprha^  fniit^  f  nwpra,  hoy,  fiUyw,  nnH 
wrv>d^  Riiffip^^nt  f»r  hia  dftily  fflJ^rP^Y 
He  is  permitted  to  establish  himself 
upon  the  land,  so  long  as  he  neither 
annoys  the  owner,  nor  hinders  those 
who  are  engaged  in  the  cultivation  of 
the  soil.  Ue  cannot  let,  or  sell,  or 
give  gratuitously  his  right  to  another, 
while  a  usufructuaiy  may. 


D.  vii.  8.  10.  4 ;  D.  vii.  8.  12.  1 ;  D.  vii.  8.  11. 

The  jurists  diflFered  as  to  the/ructus  of  which  a  certain  daily 
sapply  might  he  taken,  and  as  to  whether  it  was  necessary  that 
they  should  be  consumed  on  the  spot.  (D.  vii.  8.  10.  1;  D.  vii. 
8.  12.  1.)  The  station  of  the  usuarius  and  the  abundance  of 
the  fruits  would  make  a  difference  in  particular  cases. 

The  U8uariu8  could  prevent  the  owner  as  well  as  any  one 
else  from  coming  on  land  subject  to  a  umsy  except  for  the  pur- 
pose of  cultivating  it. 

Aut  gratis  concedere.  There  would  be  a  sort  of  fructus  in 
being  able  to  gratify  the  wish  of  giving  and  of  conferring  a 
favour^  instead  of  receiving  a  price. 

2.  Item  is  qui  ffidium  usum  habet, 
hactenus  jus  habere  intelligitiu*,  ut 
ipse  tantum  habitet;  neo  hoc  jus  ad 
alium  transferre  potest,  et  vix  recep- 


tum  esse  videtur  ut  hospitem  ei  reci- 
pero  liceat ;  sed  cum  uxore  sua  libc- 
risque  suis,  item  libertis,  nee  non  aliis 
liberis  personis  quibus  non  minus 
quam  servis  ntitur,  habitandi  jus 
habet  Et  convenienter,  si  ad  mulie- 
rem  usus  eedium  pertineat,  cum  ma- 
rito  ei  habitare  licet. 


2.  He,  who  has  the  use  of  a  house, 
has  nothing  more  than  the  right  of 
inhabiting  it  himself;  for  he  cannot 
transter  tbis  rig^t  to  another ;  and  it 
is  not  without  considerable  doubt  that 
it  has  been  thought  allowable  that  he 
should  receive  a  guest  in  the  house, 
or  live  in  it  witn  tus  wile  and  cliil- 
dren,  and  freedmen,  and  other  free 
persons  who  may  be  attached  to  his 
service  no  less  than  his  slaves  are. 
A  wife,  if  it  is  she  who  has  the  use  of 
the  house,  may  live  in  it  with  her 
husband. 


D.  vii.  8.  2.  1  ;  D.  vii.  8.  4.  0.  8. 

The  usuarius  had  the  use  of  the  whole  thing,  and  the  owner 

would  not  make  use  of  any  part  not  used  by  him.     (D.  vii. 

8.  22.  1.)     So,  too,  Uie  right  of  usus  was  indivisible  and  could 

not  be  given  in  detached  portions,  as  that  of  usufruct  could  be, 

to  different  persons.     (D.  vii.  8.  19.)     But  one  person  could 

have  the  use,  and  another  the  usufruct  of  the  same  thing. 

(D.  vii.  8.  14.  3.) 

3.  Item  is  ad  qnem  servi  usus  per-  3.  So,  too,  he  who  has  the  use  of  a 

tinet,  ipse  tantammodo  operis  atque      slave,  has  only  the  right  of  himself 
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minisU^rio  ojns  nti  potest:  ad  alium 
Tero  nullo  modo  jus  suiim  transferre 
ei  concessum  est.  Idem  scilicet  juiii 
est  ot  in  jumentis. 


using  the  labour  and  semccs  of  the 
slave  :  for  he  is  not  permitted  in  any 
wav  to  transfer  his  right  to  another. 
And  it  is  the  same  witli  regard  to 
beasts  of  burden. 


D.  vii.  8.  U.  5,  fl. 

I/)se  fantuni  uti  intteat ;  but  the  wife  or  the  husband  might 
use  the  thing  of  wliich  the  use  was  given  to  the  other.  (D.  vii. 
8.  9.) 


4.  Scd  si  pecorum,  veluti  oWnm, 
usus  legatus  sit,  neqiie  lacte  neque 
agnis  neque  lana  utetur  usuarius, 
quia  ea  in  fructu  sunt  Plane  ad 
atercorandum  agrmu  suum  pccoribus 
uti  potest 


4.  If  the  use  of  a  flock  or  herd^  as. 
for  instance,  of  a  flock  of  sherp,  6o 
given  as  a  legacy,  the  person  who  hoa 
tlie  use  cannot  take  tlic  milk,  tlio 
lambs,  or  the  wool,  for  these  are 
among  the  fruits.  But  he  may  cer- 
tainly make  use  of  the  flock  to  ma- 
nure his  land. 


U 


D.  y\\.  8.  12.  2. 


As  a  flock  was  hardly  of  any  use  if  a  person  might  not  take 
any  of  the  fructus,  the  usuarius  was  allowed  to  have  a  httle 
milk  {modicum  lac)  when  the  usus  had  been  constituted  iii  a 
S^AM^  the     way  toliSmit  of  a  favourable  interpretation.     (D.  vii.  12.  2.) 


5.  Sed  si  cui  habitatio  legata  sive 
ali<iiio  modo  constituta  sit,  neque 
usus  \idetur  neque  ususfructus,  scd 
quasi  proprium  aliquod  jus.  Quam 
habitationem  habentibus,  propter 
renim  utilitatem,  secundum  Marc«lli 
sententiam  nostra  dccisione  promul- 
gata,  permisimus  non  solum  in  ea 
degere,  sed  etiam  aliis  locaro. 


6.  If  the  right  of  habitation  is 
given  to  any  one,  either  as  a  legacy 
or  in  any  other  way,  this  does  not 
seem  a  use  or  a  usufruct,  but  a  right 
that  stands  as  it  were  by  itself.  From 
a  regard  to  what  is  useful,  and  con- 
formably to  an  opinion  of  Marcellus, 
we  have  published  a  decision,  by 
which  we  have  permitted  those  who 
have  this  right  of  habitation,  not  only 
themselves  to  inhabit  the  place  over 
which  tlie  right  extends,  but  also  to 
let  to  others  the  right  of  inhabiting  it. 

P.  vii.  8.  10;  C.  iii.  33. 

The  jurists  had  doubted  whether  hahitatio  was  to  be  con- 
sidered a  distinct  servitude  (D.  iv.  5.  10;  D.  vii.  8.  10.  2), 
which  Justinian  here  pronounces  it  to  be.  So  far  as  it  differed 
from  the  use,  or,  after  Justinitm  gave  the  power  of  letting  the 
house,  from  the  usufruct,  of  the  house,  it  differed  by  being 
an  occupation  allowed  as  a  fact  rather  than  as  a  right,  the 
creation  of  the  law,  to  which  the  incidences  of  a  personal 
servitude  would  attach.  Modestinus  says  o£  it,  jtotius  iu  facto 
quam  in  jure  consistit,  (D.  iv.  5.  10.)  Thus,  it  did  not 
cease  by  non  usage  or  by  the  minima  capitis  deminutio,  (D. 
vii.  8.  10.) 
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6.  Hsec  de  servitntibtis  et  usofmcta 
et  usn  et  habitatione  dudsse  8u£Elciat; 
de  hereditate  autem,  et  obligationi- 
bus,  Bois  locis  proponemus.  Expo- 
Buiinus  summatixn  quibus  modis  jure 
geDtiom  res  nobis  acquiruntur:  modo 
^ideamns,  quibus  modis  legitimo  et 
dyili  jure  acquiruntur. 


6.  Let  it  suffice  to  have  said  thus 
much  concerning  servitudes,  usu- 
fruct, use,  and  habitation.  We  shall 
treat  of  inheritances  and  obligations 
in  their  proper  places.  We  have 
already  briefly  explained  how  things 
are  acquired  by  the  law  of  nations; 
let  us  now  examine  how  they  are  ac- 
quired by  the  civil  law. 


fvr>^ 


^€M/l 


D.  vii.  8. 10. 

Before  quitting  the  subject  of  servitudes  it  is  proper  to  ob-         ,    « 
serve  that,  besides  the  possessory  interdicts  by  which  the  pos-  /uC#  «*<  *^« 
session  of  servitudes  was  secured,  there  were  two  real  actions 
by  which  a  claim  was  made  with  regard  to  a  servitude.     By 
the  one  {acito  %n  rem  confessoria),  the  owner  of  the  servitude  si^^Jp^  ^ 
claimed  to  have^his  servitude  protected,  and  the  right  to  it  pro-  -^.'T 

nounced  to  be  his,  against  any  one  who  attempted  to  disturb  •^^C  4<h^viil 
him  in  his  quasi-possession,  or  disputed  his  right.  By  the 
other  (actio  in  fpm.  fifi^aioria^,  the  owner  of  a  thing  over  t^xuah-njO'' 
which  another  person  claimed  or  exercised  a  servitude  himself  ' 
claimed  to  have  this  thing  pronounced  free  from  the  servitude.  dlc>.tu^^  ^ 
It  might  seem  as  if  this  was  rather  a  defence  to  an  action  for  ^^  ^  /^  L 
the  servitude  than  itself  a  real  action.     But  it  was  considered  — ^ 

a  substantive  and  independent  action,  because  the  owner  of  the 
dominium  thereby  vindicated  his  claim  to  a  portion  of  it, 
namely,  to  the  servitude  which  it  was  attempted  to  detach  from 
the  ownership. 

Justinian  now  returns  to  the  examination  of  the  modes  in 
which  things  are  acquired,  and  the  sixth  Title  would  properly 
follow  the  latter  part  of  the  first.  Before,  however,  we  leave 
the  subject  oi  jura  in  re,  we  must  notice  three  other  kinds 
of  jura  in  re  besides  servitudes,  of  which  the  Institutes 
make  no  mention.  These  are  the  jus  empJiyteuticarium.  the 
jus  superficiarium,  and  the  jus  pignoris. 

The  exact  time  when  servitudes  firsl  became  a  part  of  Ro- 
man law  is  not  easy  to  discover.  The  Twelve  Tables  determine 
the  width  of  a  way,  but  there  is  nothing  to  show  that  this  was 
intended  to  regulate  the  width  of  a  way  to  which  one  person 
had  a  right  over  the  land  of  another,  although,  probably,  the 
width  assigned  by  the  law  of  the  Twelve  Tables  was  afterwards 
employed  as  the  standard  to  regulate  private  ways.  However, 
the  nature  of  servitudes  makes  it  almost  certain  that  they  must 
have  very  early  been  recognised  by  law ;  and,  at  any  rate,  we 
learn  that  they  were  so  long  before  the  end  of  the  Republic, 
The  period  at  which  the  three  jura  in  re,  of  which  we  have 
just  spoken,  were  established  as  a  part  of  law,  can  be  ascer- 
tained more  readily.     The  first,  tfie  jus  emphyteuticarium^ 

Q 
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though  hased  on  an  institution  of  the  civil  law,  yet  only  as- 
sumed its  peculiar  character  in  the  time  of  the  Lower  Empire ; 
the  two  others  owed  their  existence  to  the  prsetors. 

The  JUS  emphyteuiicarium,  or.  as  it  is  more  generally  called, 
emphyteusis,  waja  the  ngbt  of  enjoying  all  the  firuits,  and  dis- 
posing,  at  pleasure,  of  the  thing  or  anotner,  subject  to  the  pay- 
ment of  a  yearly  rent  {pensio,  or  canon)  to  the  owner,  lonnerly 
j^    ^—         the  lanos  oi  the  JEioman  people  of  municipalities,  or  the  college 
imjnUiUM^      of  priests,  used  to  be  let  for  different  terms  of  years,  sometimes 

for  a  short  term,  such  as  that  of  five  years,  sometimes  for  a  term 
f        /    ^  amounting  almost  to  a  perpetuity,   under  the  name  of  agri 

^^'^**^  I  vectigales.     (Gai.  iii.  145.)     Afterwards,  the  lands  of  private 

It     t     (  ^    individuals  were  let  in  a  similar  manner,  and  were  also  oom- 
/u^i  .«^  prehended  under  the  term  agri  vectigales.     The  emperors  let 

their  patrimonial  lands  in  a  similar  way,  and  these  lands  so  let 
were  termed  emphyteuticarii  (C.  xi.  68.  61),  a  name  arising 
from  there  being  a  new  ownership,  or  what  almost  amounted 
to  an  ownership,  engrailed  (ev,  ^ursvu)  on  the  real  dominium. 
Either  shortly  before,  or  in  the  time  of  Justinian,  the  two 
rights,  that  of  the  ager  vectigales,  and  that  of  etnphgteusis, 
were  united  under  the  common  name  of  emphyteusis,  and  sub- 
jected to  particular  regulations. 

Both  lands  and  buildings  could  be  subject  to  emphyteusis. 
(Nov.  vii.  3.  1,  2.)  The  emphyteuta,  as  the  person  who  en- 
joyed the  right  was  termed,  besides  enjoying  all  the  rights  of 
an  usufructuary,  could  dispose  of  the  thing,  or  rather  of  his 
rights  over  it,  in  any  way  he  pleased  (Nov.  vii.  3.  2) ;  he  could 
create  a  servitude  over  it  or  mortgage  it  (D.  xiii.  7.  16.  2) ;  he 
had  a  real  action  (which,  however,  was  said  to  be  a  utilis  vin- 
dicatio,  because  he  was  not  the  owner,  but  only  in  the  place 
of  one)  to  defend  or  assert  his  rights ;  and  at  his  death  his 
right  was  transmitted  to  his  heirs,     (Nov.  7.  3.) 

He  was  obliged  to  pav  his  pensio  under  any  circ^pstances. 
whether  he  actually  benefited  by  his  emphyteusis  or  not,  because 
the  payment  of  rent  was  an  acknowledgment  of  the  title  of  the 
dominus.  He  was  also  bound  to  use  the  thing  over  which  his 
right  extended,  so  that  it  was  not  deteriorated  in  value  at  the 
time  his  right  expired.     (Nov.  vii.  3.  2.) 

The  right  of  superficies  was  almost  identical  with  that  of 
emphyteusis,  but  applied  only  to  the  superficies,  that  is,  things 
bmlt  on  the  ground,  not  to  the  ground  itself.  It  was  the  right 
^  \^^A,  ^  of  disposing  freely  of  a  building  erected  on  another  man's  soil 
1  ^^'  without  destroying  it,  subject  to  the  payment  of  a  yearly  rent. 
(D.  vi.  1.  74.)  It  must  have  been  the  creation  of  the  jus 
pratorium  at  a  time  when  there  was  nothing  like  the  emphy- 
teusis of  buildings,  and  when  it  was  only  lands  that  were  let  as 
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agri  vectigales.  The  rights  and  duties  of  the  superfi^iariuSy 
the  person  who  enjoyed  the  right,  may  he  gathered  from  those 
of  the  emphyteuticarius. 

The  im  vianoris  was  the  right  given  to  a  creditor  over  a 
thing  belonging  to  another,  in  order  to  secure  him  the  payment 
of  a  debt.  When  the  thing  over  which  the  right  was  given  *^ 
passed  into  the  possession  of  the  creditor,  the  right  of  the 
creditor  was  expressed  by  the  word  pignus;  when  the  thing 
remained  in  the  hands  of  the  debtor,  the  right  of  the  creditor 
was  expressed  by  hypotheca.  Sometimes  only  one  or  more 
particular  things  were  under  a  hypothecUy  sometimes  all  the 
property  of  the  debtor.  The  right  of  the  creditor  extended 
only  to  the  amount  of  his  debt,  but  all  the  thing  pledged  was 
subject  to  his  claim.  The  right  might  be  created  by  the  mere 
agreement  of  the  parties,  without  any  handing  over  or  tradi- 
tion of  the  thing  pledged  to  the  creditor.  (C.  viii.  17.  2.  9.) 
Sometimes  the  right  was  created  by  a  magistrate,  who  gave 
execution  to  a  creditor  by  this  means ;  and  in  many  oases  the 
law  created  what  was  called  a  hypotheca  tacita  over  the  pro- 
perty, as,  for  instance,  over  the  property  of  a  tutor  in  favour  of 
the  pupil,  and  over  the  property  of  a  husband,  that  the  dowry 
of  ilie  wife  might  be  restored. 

The  creditor  had  the  right  (1)  ofs^Jjag  (D.  xx.  5)  or 
pledging  (U.  viu.  ?d4j  the  tning  yledgefl;  (2)  of  satisfying  his 
own  clmm  before  that  of  any  one  efie  out  of  the  proceeds  of 
the  sale,  6Fl)i  the  money  obtained  by  pled^ny  the  thinf;^: 
(8)  of~having  himself  constituted  owner  of  the  thing  if  no 
purchaser  could  be  found  for  the  thing ;  (4)  of  bringing  a  real 
action  (termed  the  actio  quasi- serviana)  against  any  one  who 
unlawfully  detained  the  thing  pledged  to  him. 

If  the  same  thing  was  pledged  to  different  creditors,  the  one 
to  whom  it  was  first  pledged  had  generally  a  preleregce.  potior 
tempore,  potior  jure.  But  there  were  certain  hypotheca  Yrhich 
had  special  privileges  attached  to  them,  and  which  had  a  first 
claim  on  the  property  of  the  debtor,  such  as  the  hypotheca  of 
XhQjiscus  or  imperial  treasury  for  the  payment  of  t^es  (C.  iv. 
46.  1),  and  that  of  a  wife  for  her  dowrv  (C.  viii.  14.  12);  and 
hypotheca  which  were  created  by  an  instrument  publicly  re- 
gistered had  a  preference  over  others  by  a  constitution  of  Leo. 
(C.viii.  18.  11.) 
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Tit.  VI.    DE  USUCAPIONIBUS,  ET  LONGI 
TEMPOEIS  POSSESSIONIBUS. 


diMc^/ui  ^ 


By  the  civil  law  it  was  pr(n'ided, 
that  if  any  one  by  purchase,  gift^  or 
any  other  legal  means,  had  htma  fide 
received  a  thinir  ^pny  a  person  who 
was  not  the  owner,  but  whom  he 
tlioughtto  be  so,  Iie"~sTiould  ac- 
quire  this~  tyilhg"^y  use  if  he  held  it 
for  one  year,  if  it  were  a  moveable, 
wherever  it  might  be,  or  for  two  years, 
if  it  were  an  immoveable,  bul~nii8 
only  if  it  were  in  the  $Uum  Italicum  ; 
the  object  of  this  pro\ision  being  to 
prevent  the  ownership  of  things  re- 
maining in  uncertainty.  Such  was 
the  decision  of  the  ancients,  who 
thought  the  times  we  have  men- 
tioned sufficient  for  owners  to  search 
for  their  property,  but  we  have  come 
to  a  much  better  decision,  from  a 
wish  to  prc%'ent  owners  being  de- 
spoiled of  their  property  too  quickly, 
and  to  prevent  the  benefit  of  this 
mode  of  acquisition  being  confined 
to  any  particular  locality.  We  have 
accordingly  published  a  constitution 
providing  that  moveables  shall  bo 
acquired  by  a  use  extending  for  three 
years,  and  immoveables^y  the  **  pos- 
session of  long  time."  that  is,  ten 
years  lor  persons  present,  and  twenty 
for  persons  absent ;  and  that  by  these 
means,  provided  a  just  cause  of  pos- 
session precede,  Uie  ownership  of 
things  may  be  acquired,  not  only  in 
Italy,  but  in  every  coontey  subject  to 
our  empire. 

Gal  ii.  42-44.  46  ;  D.  xli.  3.  I ;  C.  vii.  35. 

Usucapion,  which  dates  as  far  hack  as  the  law  of  the  Twelve 

Tahles  (Cic.  Top,  4),  had,  in  the  old  law  of  Rome,  two  effects. 

L^^  Wtit4i   I^  perfected  the  title  of  a  jpcrson  who  had  received  a  res  mancipi 

fS2il2:  o  in  another  way  than'^fay  mancipation  or  in  Jure  cess  io,  and  who 

/^^^^,^vv[JL  uvC    accordingly  was  not  the  owner  of  tlie  tJimg,  but  only  had  it 

in  boNJs,  among   his^  goods  (Gai.  ii.  41);  and  it  converted 

^;(^^^v«ri.»^     the  fact  of  possession  into  the  right  of  ownership.     One  year 

'  in  either  case  sufficed  for  the  acquisition  of  ownership  of  a 

moveahle,  two  for  that  of  an  immoveable. 

But  there  was  no  ownership,  properly  speaking,  in  immove- 


Jure  ciyili  constitntum  fuerat,  at 
qui  bona  fide  ah  eo  qui  dominus  non 
erat,  cum  crediderit  eum  dominum 
esse,  rem  emerit  yel  ex  donatione 
aliaye  (piayis  justa  causa  aeceperit,  is 
eam  rem,  si  mobilis  erat  anno  ubique, 
^y  '  ^*N#»fc«^^cj  immobilis  biennio  tantum  in  italico 
-^  Bolo  usucapiat,  ne  rerum  doniinia  in 
^  '^  •****^  .  incerto  essent  Et  cum  hoc  placitiun 
•  X— erat  putantibus  antiquioribus  dominis 
\i^4<ffiu»^  Bufficere  ad  inquirendas  res  suas  pne- 
fata  tempera,  nobis  melior  sententia 
aedit,  ne  domini  maturius  suis  rebus 
defraudentur,  neipie  certo  loco  bene- 
ficium  hoc  concludatur.  £t  ideo  con- 
Btitutionem  super  hoc  promulgavi- 
mus,  qua  cautum  est  ut  res  quidem 
mobiles  per  triennium,  immobiles 
yero  per  longi  temporis  possessionem 
(id  est,  inter  pm^ontes  decennio, 
inter  absentes  viginti  annis)  usu- 
capiantur;  et  his  modis  non  solum 
in  Italia,  sed  in  omni  terra  quie 
nostro  imperio  gnbematur,  dominia 
renim  justa  causa  possessionis  prse- 
cedcnte  acquirantur. 


>x  * 
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ables  which  were  part  of  the  solum  provinciale.  The  emperor 
or  the  people  were  the  owners,  and  the  actual  occupier  of  land 
in  the  provinces  could  not  he  the  owner ;  he  could  only  be  pro- 
tected in  the  possession  of  it ;  and  the  prsetors  protected  his 
possession  against  the  claim  of  any  one  asserting  himself  the 
rightful  possessor,  by  permitting  him,  when  he  had  held  the 
land  for  ten  years,  if  he  and  the  claimant  had  during  that  time  . 

inhabited  the  same  province  (inter  presenter),  or  when  he  had  V-'^'*^* 
held  it  for  twenty  years,  if  they  had  not,  to  repel  the  action  by  fp^ai   0* 
an  exception,  which,  as  being  placed  at  the  beginning  of  the  ^  — 

intentioy  was  termed  a  prascriptio  (see  Introd.  sec.  106),  and  p^^^'''^ 
would  probably  be  in  this  form:  Ea  res  agatur,  ctfjus  non  est     J /i^,d 
longi  temporis  pruescriptio;  and  this  prescription  or  exception       / 
(for  the  terms  may  be  usecl  indifferently,  as  it  was  only  in  the     p%     i^lu^ 
early  times  of  the  construction  of  the  formula  that  such  a     ^  ' 

defence  was  really  placed  at  the  beginning  of  the  in  tent  io),  if  »L  ^Ut^ 
found  to  be  true  in  fact,  made  the  possessor  quite  secure.  '- 

This  prescription,  however,  had  not  exactly  the  same  effect  finrtn^iCiA^ 
as  usucapion.     In  the  first  place,  it  did  not  make  the  person 
owner  of  the  immoveable,  for  nothing  could  do  that  with  respect  - 
to  the  solum  provinciale.     Secondly,  if  an  action  was  brought  [  ^    ^tZ' 
by  the  real^  owner,  the  usucapion  was  not  interrupted  until        ,   _ 
judgment  had  been  given  against  the  possessor  (D.  xli.  4. 2. 21) ;    d^^^    ^ 
whereas  if  an  acuon  was  brought  against  the  possessor  of  an 
immoveable  in  the  solum  provinciate^  the  prascriptio  longi 
temporis  was  of  no  avail  unless  the  time  required  had  expired 
before  the  proceeding  had  reached  that  stage  termed  the  litis 
contestatio,     (See  Introd.  sec.  107.)     Lastly,  the  effect  of  the 
prascriptio  longi  temporis  was  in  one  way  more  favourable  to    j  fi*^^<^^\ 
the  possessor  than  that  of  usucapion ;  for  the  person  who  ac- 
quired a  thing  by  usucapion  acquired  it  with  all  its  liabilities     a^u^  ou^ 
and  charges;  whereas  the  prascriptio  longi  temporis  was  a 
good  plea  to  the  action  of  a  person  who  claimed  to  have  a  right      ^/  iujji 
over  the  thing,  as,  for  instance,  a  right  of  servitude  or  mort- 
gage, so  that  the  possessor  who  could  use  this  plea  had  the 
thing  he   possessed  quite  free  from  any  liability   or  charge  ^  ^   a^^^ 
anterior  to  the  commencement  of  his  possession.     (D.  xli.  3. 
44.  5;  D.  xliv.  3.  12.)  \Hh^  ^ 

In  the  time  of  Justinian  all  difference  between  the  solum  ' 

Italicum  and  the  solum  provinciale  was  done  away.    The  text    f mHmt* 

furnishes  us  with  a  brief  statement  of  the  change  made  in  the  . 

effect  of  possession.     Under  Justinian  possession  during  three     ****^/^ 
years  (called,  however,  usucapion  in  this  case — see  sec.   12)      ^jf" 
gave  the  ownership  of  moveables ;  possession  during  ten  years  ^ 

if  the  parties  were  present,  or  twenty  if  they  were  absent,  gave     4uilhrtLi 
the  ownership  of  immoveables.     Thus  this  length  of  possession    ^^^T^ 
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no  longer  afforded  merely  a  means  of  repelling  an  action,  bat 
conferred  the  dominium. 


1.  Sed  aliquando,  etiamsi  maxime 
quia  bona  fide  rem  possederit,  non 
tamen  illi  usucapio  ullo  tempore  pro- 
cedit,  yeluti  si  qois  libenim  hominem 
vel  rem  sacram  Tel  religiosam  vol 
servum  Aigitivum  possideat 


1.  Sometimes,  however,  although 
the  thing  bo  possessed  with  perfect 
good  faith,  yet  use,  however  long,  will 
never  give  the  property ;  as,  for  in- 
stance, when  the  possession  is  of  a 
firee  person,  a  thing  sacred  or  reli- 
gious, or  a  fugitive  slave. 


Gai.  iL  45.  48. 

The  Institutes  now  proceed  to  speak  of  the  exceptions  to  the 
role  of  acquisition  by  use.  These  exceptions  arise  from  two 
sources :  either  the  thing  which  we  have  possessed  is  in  its 
nature  incapable  of  being  acquired  by  use,  or  there  is  some- 
thing  in  tlie  mode  in  wmch  it  has  come  into  our  possession 
which  prevents  length  of  possession  having  its  ordinary  effect. 

No  incorporeal  thing  could  be  acquired  by  usucapion,  but 
long  quaa-possession  was  protected  by  prfletorian  acuons  and 
inteidictsT  We  have  mentioned,  in  the  noteTd  Tit.  3.  4,  that 
it  is  a  subject  of  some  doubt  whether,  either  before  Justinian 
or  by  his  legislation,  the  possession  of  ten  or  twenty  years 
gave  the  ownership  of  servitudes.  If  it  did  not,  then,  proba- 
bly, at  no  time  of  Boman  law  was  the  property  in  incorporeal 
things  ever  transferred  by  length  of  quasi-possession. 

The  fugitive  slave  could  nqt  be  acquired  bv  use,  because  he 
was  considered  to  have  robbed  his  master  of  his  interest  in  him 
by  his  flight,  sui/urtum  facere  intelligetur.  (D.  xlvii.  2.  60.) 

2.  Things  stolen^  or  seized  by  vio- 
lence, '"'^'^jy^  *^  o/»qiiitH>^  \^J  nse, 
although  they  have  been  possessed 
bona  Ude  during  the  length  o^  time 
above  prescribed;  for  such  acqmsi- 
tion  is  prohibited,  as  to  things  stolen, 
by  the  law  of  the  Twelve  Tables,  and 
by  the  Ux  Aiinia  ;  as  to  things  seized 
by  violence,  by  the  lex  Julia  et  Plaulia. 


2.  FurtivflB  quoque  res,  et  quse  vi 
possessac  sunt,  neo  si  pnedicto  longo 
tempore  bona  fide  possessse  fuerint, 
usucapi  possunt:  nam  furtivarum 
rerum  lex  duodecim  tabularum  et  lex 
Atinia  inhibent  nsucapionem ;  vi  pos- 
sessamm,  lex  Julia  et  Plautia. 


Gai.  ii.  45  ;  D.  xli.  3.  4-0. 

The  lex  Atinia  was  a  plehiscitum  named  after  its  proposer 
AtiniusHLabeo,  557  a.u.C.  The  lex  Plautia,  proposed  by 
M.  Plautius,  was  passed  665  a.u.c.  We  know  nothing  of  the 
lex  Julia  here  mentioned,  except  that  its  name  makes  it  pro- 
bable that  it  was  passed  in  the  time  of  Augustus ;  it  may  pos- 
sibly be  the  lex  Julia  de  vi  pubUca  seu  privata  referred  to  in 
Book  iv.  Tit.  18.  8. 

3.  Quod  autom  dictum  est,  Airti-  3.  When  it  is  said  that  the  acquisi- 

varom  et  vi  possessamm  remm  usu-      tion  by  use  of  things  stolen  or  seized 
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capionem  per  leges  prohibitam  esse, 
non  eo  pertinet  at  ne  ipse  far  qaive 
per  vim  possidet,  asacapere  possit 
(nam  his  alia  ratione  asacapio  non 
competit,  qaia  scilicet  mala  fide  pos- 
sident) ;  sed  ne  alius  alius,  quamvis 
ab  eis  bona  fide  emeiit  vel  ex  alia 
causa  acceperit,  osucapiendi  jus  ha* 
beat  Unde  in  rebus  mobilibus  non 
facile  procedit  at  bonae  fidei  pos- 
sessori  usucapio  competat:  nam  qui 
alienam  rem  vendit  vel  ex  alia  causa 
tradit,  furtum  ejus  committit 


by  violence  is  prohibited  by  these 
laws,  it  is  not  meant  that  the  thief 
himself,  or  he  who  possesses  himself 
of  the  thing  by  violence,  is  unable  to 
acquire  the  property,  for  another  rea- 
son prevents  them,  namely,  that  their 
possession  is  mala  fide;  but  no  one 
else,  although  he  has  in  good  faith 
purchased,  or  taken  in  any  way  from 
them,  is  able  to  acquire  the  property 
by  use.  Whence,  as  to  moveables,  it 
does  not  often  happen  that  a  bona 
fide  possessor  gains  the  property  in 
them  by  use.  For  whenever  any  one 
'  sells,  or  makes  over  for  any  other 

reason,  a  thing  belonging  to  another, 
it  is  a  theft 

Oai.  ii.  49,  50. 

In  the  case  of  moveables  everything  sold  or  delivered  over 
by  a  person  who  knew  himself  not  to  be  the  owner  was  consi- 
dered stolen,  and  therefore  could  not  be  acquired  by  use ;  and 
it  could  not  often  happen  that  a  person  who  was  not  the  real 
owner  could  sell  or  deliver  a  moveable,  thinking  himself  to  be 
the  owner. 


4.  Sed  tamen  id  aliquando  aliter  se 
habet  Nam  si  heres  rem  defuncto 
oommodatam  aut  locatam  vel  apud 
eum  depositam,  exisUmans  heredita- 
riam  esse,  bona  fide  accipienti  vendi- 
derit  aut  donaverit  aut  dotis  nomine 
dederit,  quin  is  qui  acceperit  usuca- 
pere  possit,  dubium  non  est ;  quippe 
ea  res  in  furti  vitiam  non  ceciderit, 
cum  utiqae  heres  qui  bona  fide  tam- 
quam  suam  alienaverit,  furtum  non 
committit 


4.  Sometimes,  however,  it  is  other- 
wise; for,  if  an  heir,  supposing  a 
thing  lent  or  let  to  the  deceased,  or 
deposited  with  him  to  be  a  part  of 
the  inheritance,  sells  or  gives  it  as  a 
gift  or  dowry  to  a  person  who  receives 
it  hona  fide,  there  is  no  doubt  that 
the  person  receiving  it  may  acquire 
the  property  in  it  by  use;  for  the 
thing  is  not  tainted  with  the  vice  of 
theft,  as  the  heir  who  has  hona  fide 
alienated  it  as  his  own,  has  not  been 
guilty  of  a  theft 


Oai.  ii.  5^ 


6.  Item  si  is  ad  qaem  ancillse  usus- 
fructus  pertinet,  partum  suum  esse 
credens  vendiderit  aut  donaverit,  fur- 
tum non  committit;  furtum  enim  sine 
aflfeota  fcurandi  non  committitur. 


ft.  So  if  the  usufimctnary  of  a  fe- 
male slave  sells  or  gives  away  her 
child,  believing  it  to  be  his  property, 
he  does  not  commit  theft;  for  there 
is  no  theil  without  the  intention  to 
commit  theft 


Gai.  ii.  50. 

In  such  a  case  the  usufructuary  would  make  a  legal  mistake^ 
but  would  not  act  with  a  criminal  intention. 


6.  Aliis  quoque  modis  acddere  po- 
testf  at  qois  sine  vitio  furti  rem  alie- 


0.  It  may  also  hi^pen  in  various 
other  ways,  that  a  man  may  tranafer 
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nam  ad  aliquem  transferat,  et  effidat      a  thing  belonging  to  another  withont 
nt  a  possessore  usacapiator.  committing  a  theft,  so  that  the  pos- 

sessor acquires  the  property  in  it  by 
use. 

Gai.  ii.  50. 

As,  for  instance,  if  a  person  who  was  not  heir  thought  that 
he  was  (D.  xli.  3.  36.  1),  and  sold  a  thing  which  was  part  of 
the  inheritance;  or  if  a  person  took  possession  of  a  thing 
which  he  believed  the  owner  had  intended  to  abandon.  (D.  xli. 
7.4.) 


7.  Quod  autem  ad  eas  res  qnm  solo 
continentur,  expeditius  procedit:  ut 
si  quis  loci  vacantis  possessionem, 
propter  absentiam  aut  negligentiam 
domini  aut  quia  sine  successore  de- 
cesserit,  sine  vi  nanciscatnr.  Qui, 
quamvis  ipse  mala  fide  possidet,  quia 
intelligit  se  ahenum  fundum  occu- 
passe,  tamen  si  alii  bona  fide  accipi- 
enti,  tradiderit,  poterit  ei  longa  pos- 
sessiono  res  acquiri,  quia  neque  fur- 
tivum  neque  vi  possessum  acceperit 
Abolita  est  enim  quommdam  veterum 
scntentia,  existimantium  etiam  fundi 
locive  furtum  fieri ;  et  eorum  qui  res 
soli  possederiiit,  principalibus  consti- 
tutionibus  prospicitur  ne  cm  longa  et 
indubitata  possessio  auferri  debeat 


7.  As  to  immoveables,  it  may  more 
easily  happen  that  a  person  may, 
without  violence,  take  possession  of 
a  place  vacant  by  the  absence  or  neg- 
ligence of  the  owner,  or  by  his  having 
died  without  a  successor ;  and  although 
his  possession  is  mala  Jide  since  he 
knows  that  he  has  seized  on  land  not 
belonging  to  him,  yet,  if  he  transfers 
it  to  a  person  who  receives  it  bona 
fide^  this  person  will  acquire  the  pro- 
perty in  it  by  long  possession,  as  the 
thing  he  receives  has  neither  been 
stolen  or  seized  by  violence.  The 
opinion  of  the  ancients,  who  thought 
that  Uiere  could  be  a  theft  of  a  piece 
of  land  or  a  place,  is  now  abandoned, 
and  there  are  imperial  constitutions 
which  provide  that  no  possessor  of 
an  immoveable  shall  be  deprived  of 
the  benefit  of  a  long  and  undoubted 
possession. 

Gai.  ii.  61 ;  C.  vii.  33.  1,  2. 

If  things  immoveable  could  have  been  stolen,  as  was  the 
opinion  of  Sabinus  (Aul.  Gell.  xi.  18),  the  acquisition  of  im- 
moveables by  length  of  possession  would  have  been  as  difficult 
as  that  of  moveables ;  but  as  the  bona  Jidcs  of  the  actual  pos- 
sessor cured  the  mala  Jides  of  the  first  person  who  began  the 
possession,  it  might  very  well  happen  that  the  property  in 
immoveables  should  be  gained  in  this  way.  By  Novel  119 
(cap.  7),  A.D.  642,  Justinian  altered  this,  and  only  allowed  the 
prescription  of  ten  or  twenty  years  where  the  true  owner  was 
aware  of  his  right,  and  of  the  transfer  to  the  bona  Jide  pos- 
sessor; otherwise  the  right  to  a  prescription  was  not  gained 
until  after  a  possession  of  thirty  years. 

8.  Aliquando  etiam  furtiva  vel  vi  8.  Sometimes  even  a  thing  stolen 

possessa  res  osacapi  potest,  veluti  si      or  seized  by  violence  may  be  acquired 
in  domini  potestatem  reversa  fuerit;      by  use;  for  instance,  if  it  has  come 
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tunc  enim,  vitio  rei  porgato,  procedit      back  into  the  power  of  its  owner,  for 
ejus  usncapio.  then,  the  vice  being  purged,  the  ao- 

quisition  by  use  may  take  place. 

D.  xli.  8.  4.  6. 

In  order  that  a  thing  once  stolen  should,  after  again  falling 
nnder  the  power  of  its  owner,  be  capable  of  being  acquired  by  a 
bona  fide  possessor,  it  was  necessary  that  the  owner  of  the 
thing  should  recover  it  as  a  thing  belonging  to  himself.  If  he 
purchased  it,  not  knowing  that  it  belonged  to  him,  the  vice  or 
taint  of  theft  was  not  purged.     (D.  xli.  3.  4.  6.) 


9.  Bes  fisci  nostri  nsncapi  non  po- 
test; sed  Papinianus  scripsit,  bonis 
yacantibus  fisco  nondum  nuntiatis, 
bona  fide  emptorem  traditam  sibi  rem 
ex  his  bonis  usucapere  posse ;  et  ita 
divas  Pius,  et  divi  Severus  et  Anto- 
ninus rescripserunt. 


9.  Things  belonging  to  our  fi»cu» 
cannot  be  acquired  by  use.  But  Pa- 
pinian  has  g^ven  his  opinion  that  if^ 
before  bona  vacantia  have  been  re< 
ported  to  the  JUcus,  a  bona  fide  pur- 
chaser receives  any  of  them,  he  can 
acquire  the  property  by  use.  And 
the  Emperor  Antoninus  Pius,  and  the 
Emperors  Severus  and  Antoninus, 
have  issued  rescripts  in  accordance 
with  this  opinion. 


D.  xli.  3.  18.  2. 


Bona  vacantia  was  the  term  used  to  express  the  property 
of  persons  who  died  without  successors.  These  goods  belonged 
to  die  fiscus  previously  to  being  reported  by  the  officers  of  the 
treasury  (D.  xlix.  14.  1.  1),  but  up  to  that  time  they  could  be 
acquired  by  usucapion. 


10.  Novissime  sciendum  est,  rem 
talem  esse  debere  ut  in  se  non  ha- 
beat  vitJum,  ut  a  bona;  fidei  emptore 
usucapi  possit,  vel  qui  ex  alia  justa 
causa  possidet. 


10.  Lastly,  it  is  to  be  observed  that  fu  Pup*^ 
a  thing  must  be  tainted  with  no  vice,        ' 
that  the  bona  fide  purchaser  or  person    ohauJ^**^ 
who  possesses  it  from  any  other  just  ~   ^  Z 

cause  may  acquire  it  by  use.  "  r^^^  fl^ 


D.  xl.  1.  3.  24. 

The  word  vice,  as  used  here  with  reference  to  acquisition  by 
use,  includes  every  obstacle  that  prevented  a  thing  being  ac- 
quired by  length  of  possession.  First,  the  thing  itself  might 
be  such  as  to  be  incapable  of  being  acquired  by  use ;  to  the 
instances  of  such  things  given  above  in  paragraphs  1  and  9  may 
be  added  things  belonging  to  pupils  or  to  persons  below  the 
age  of  twenty-five  years  (C.  vii.  35.  3),  and  things  forming 
part  of  a  dowry,  unless  the  term  of  usucapion  had  begun  to  run 
before  the  marriage.  (D.  xxiii.  5. 1 6 ;  C.  v.  12. 30.)  Secondly, 
it  was  necessary  that  the  thing  should  be  possessed  ex  justa 
causa,  and  if  it  was  not  there  would  be  vitium  in  the  posses- 
sion. By  this  it  was  meant  that  it  must  have  come  into  the 
power  of  the  possessor  by  a  means,  such  as  sale  or  gift,  which 
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-was  recognised  by  law  as  a  good  foundation  for  the  transfer  of 
ownership.  It  might  have  done  so,  and  yet  no  title  be  ac- 
quired to  the  ownership,  except  by  usucapion  from  one  of 
these  causes:  the  person  who  transferred  it  might  not  have 
been  the  real  owner;  the  person  who  received  it  might  not 
have  had  a  right  to  do  so ;  or,  the  thing  itself  might  not  have 
been  capable  of  being  acquired  by  mere  possession. 

The  Digest  (xli.  4,  and  seq.)  gives  a  long  series  of  Titles  in 
which  the  several  justa  causce  of  possession  are  examined 
separately,  and  the  dQffercnt  characters  in  wliich  a  person  pos- 
sessed are  treated  of.  Thus,  a  person  might  possess  pro 
emptore  as  having  bought  the  thing ;  pro  donato,  as  having 
received  it  as  a  gift ;  pro  dote,  as  having  received  it  in  dowry ; 
pro  soiuto,  as  the  payment  of  a  debt ;  pro  derelicto,  as  having 
taken  it  when  abandoned  by  its  owner.  In  any  of  these  cases 
the  person  who  sold,  gave,  paid  for,  or  abandoned  the  thing,  may 
not  have  been  the  real  owner,  and  then  the  possessor  could  only 
acquire  the  property  in  the  thing  by  use ;  or  again,  he  might 
possess  jt>ro  legato,  and  then  if  he  was  not  the  person  to  whom 
the  legacy  had  really  been  left,  or  if  the  legacy  had  been  re- 
voked, he  might  acquire  by  use  the  property  in  the  thing.  In 
this  case  it  was  not  the  testator  not  being  the  proprietor  that 
made  the  possessor  not  the  true  owner,  but  it  was  his  having 
no  right  to  have  the  possession  of  the  thing.  Again,  he  might 
possess  a  thing  pro  suo,  a  general  term  specially  employed  to 
denote  the  possession  oi  fructus  gaiherei  bona  ^de,  or  that 
of  res  nulliuSy  such  as  wild  animals.  If  he  took  possession 
of  an  animal,  naturally  wild,  which  had  been  tamed,  and  pos- 
sessed it  pro  suo,  he  did  not  at  once  acquire  the  property  in 
it,  because  it  was  not  of  a  nature,  since  it  had  ceased  to  be 
wild,  to  be  acquired  by  mere  possession,  but  he  became  the 
owner  by  use.     (D.  xli.  10 ;  D.  xli.  2.  3.  21.) 

Thirdly,  it  was  necessary  that  there  should  be  bona  Jides ; 
the  possessor  must  be  quite  ignorant  of  that  which  there  was 
faulty  in  the  manner  he  had  gained  possession.  No  ignorance 
of  a  leading  principle  of  law,  such  as  that  a  person  below  the 
age  of  puberty  could  not  alienate  his  goods  (D.  xxii.  6.  4 ; 
D.  xli.  8.  31),  nor  any  wilful  ignorance  of  facts  would  be  per- 
mitted as  the  commencement  of  usucapion.  (D.  xxii.  6.  6.) 
But  if  a  person  was  only  ignorant  of  a  fact,  of  which  it  was 
excusable  he  should  be  ignorant,  as  that  a  vendor  was  under 
the  age  of  puberty,  his  possession  was  bona  fide.  In  the  case 
of  sale,  it  was  necessary  tliat  this  bona  fides  should  exist  at 
the  moment  of  the  contract  being  made,  and  also  at  that  of  its 
being  performed  (D.  xli.  3.  48),  and  in  every  case  it  was  neces- 
sary it  should  exist  at  the  commencement  of  possession.     But 
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after  the  possession  was  once  commenced  bona  Jlde,  a  subse- 
quent knowledge  of  the  real  facts  did  not  vitiate  die  possession. 


11.  Error  antem  falssB  cans®  asu- 
■capionem  non  pant:  velati  si  quis, 
cum  non  emeiit,  emisse  se  existimans 
posaideat;  vel  com  ei  donatom  non 
ftierit,  quasi  ex  donatione  posaideat. 


11.  But  the  mistake  of  thinking  a 
false  canse  of  possession  is  just,  does 
not  give  rise  to  acquisition  by  use. 
As,  for  instance,  if  any  one  possesses 
in  the  belief  that  he  has  bought,  when 
he  has  not  bought,  or  that  he  has  re- 
ceived a  ^ft,  when  no  gift  has  reaUy 
been  made  to  him. 


D.  xlL  S.  27. 

Supposing  a  person  who  thought  that  he  had  acquired  exjusta 
causa  had  not,  supposing,  for  instance,  he  thought  a  person  in- 
tended to  give  him  a  thing  who  did  not,  or  if  he  had  received  a 
thing  in  payment  of  a  debt»  while  really  no  debt  was  due  to  him, 
the  question  naturally  suggested  itself  whether  the  imperfection 
in  the  possession  could  be  cured  by  honajides^  tnat  is,  an  honest 
belief  that  the  causa  was  jusia,  that  a  gift  had  been  made,  or 
that  a  debt  was  due.  The  question  had  been  much  debated  by 
the  jurists,  and  Justinian  here  decides  it  by  declaring  that  the 
imperfection  could  not  be  so  cured,  and  that  if  the  possessor 
had  been  mistaken  in  this  respect,  length  of  possession  would 
not  profit  him.  We  learn,  however,  from  the  Digest,  that 
where  it  was  with  respect  to  an  act  of  some  one  through  whom 
the  possessor  believed  his  title  to  have  been  gained,  as  his  pro- 
curator or  slave,  or  the  person  whose  heir  he  was,  that  the  mis- 
take was  made,  the  possessor  could  acquire  by  use.  (D.  xli.  4. 
11.)  If,  for  instance,  the  possessor  believed  diat  his  procurator 
had  bought  a  thing  for  him,  although  he  might  not  have  done 
so,  the  possessor  was  not  prevented  by  this  mistake  from 
acquiring  by  use. 


12.  Diutina  possessio  quae  prodesse 
cceperat  deftmcto,  et  heredi  et  bono- 
rum  possessori  continuatur,  licet  ipse 
sdat  pnedium  alienum.  Quod  si  ille 
initium  justum  non  habmt,  heredi  et 
bonorum  possessori,  licet  ignoranti, 
possessio  non  prodest  Quod  nostra 
constitutio  similiter  et  in  usucapioni- 
bus  observari  constituit,  ut  tempera 
continuentnr. 


12.  Long  possession,  which  has  be- 
n  to  recKon.  commenced  in  favour 


gun ..^___^— ,^  ^ 

Of  me  deceaseo,  is  continued  m  favour 
of  the  heir  or  honorum  potsetaor^  al- 
though he  may  know  that  the  im- 
moveable belongs  to  another  person ; 
but  if  the  deceased  commenced  his 
possession  male  fide^  the  possession 
does  not  profit  the  heir  or  honorum 
pouesBOTy  although  ignorant  of  this. 
And  our  constitution  has  enacted  the 
same  with  respect  to  usucapions,  in 
which  the  benefit  of  possession  is  to 
be  in  like  manner  continued. 

D.  xlL  4.  2. 10 ;  D.  xKv.  6. 11 ;  C.  vii.  81. 

Persons  who  possessed  pro  herede  or  pro  possessore,  that  is. 


■ 
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as  honorum  possessor,  did  not  tliemselves  begin  a  new  usuca- 
pion, but  continued  the  persona  of  the  deceased,  and  were 
placed  in  the  same  position  with  reference  to  anything  which 
he  had  possessed,  as  if  he  had  himself  continued  to  possess  it 
If  the  deceased  had  possessed  the  thing  pro  emptore  or  pro 
donatOy  the  heres  or  honorum  possessor  continued  to  possess 
it  in  the  same  way,  and  added  to  the  time  of  his  possession 
the  time  during  which  the  deceased  had  possessed  it. 

Similiter  in  usucapionihus,  i.e.  the  continuation  of  posses- 
sion by  the  heir  shall  apply  to  the  usucapion  of  moveables  by 
three  years'  possession. 

13.  Inter  venditorem    qnoque    et  13.  Between  the  bayer    and    the 

emptorem  conjungi  tempora  divi  Se-  seller  too,  the  Emperors  SeTerus  and 
yeros  et  Antoninus  rescripserunt.  Antoninus  have  decided  by  rescript 

that  their  several  times  of  possession 
shaU  be  reckoned  together. 

D.  xli.  4.  2.  20. 

Persons  who  were  merely  successors  of  others  in  holding 
particular  things  by  sale,  gift,  legacy,  &c.,  did  not  of  course  con- 
tinue the  possession,  for  they  did  not  continue  the  person,  of 
J  i  their  predecessor.     But  if  both  the  possession  of  their  predeces- 

,  Bor,  and  their  own,  was  such  as  to  give  rise  to  usucapion,  the 

;  ;  times  of  the  two  possessions  were  added  together.     If  there  was 

«  something  to  prevent  this  in  the  possession  of  their  predeces- 

'      Ukh  vu.f^C^*      ®^^'  *^®^^  ^^"^  possession  was  the  first  commencement  of  the 
I '         -      I  ^        usucapion. 

•^  iv  The  interruption  of  usucapion  was  termed  ustirpatio.     (D. 

I  ^^ — f^      xli.  3.  2.)     It  might  take  place  in  various  ways.     The  thing 

itself  might  be  taken  away  from  him,  or,  if  it  was  an  immove- 
usMhtXu         able,  he  might  be  expelled  from  it  (D.  xli.  8.  5) ;  or  it  might 

j  become  impossible,  from  physical  causes,  such  as  an  inroad  of 

;  *  the  sea,  to  occupy  it  (D.  xli.  2.  3.  17) ;  or,  again,  the  possessor 

i,  •  might  fall  into  the  power  of  the  enemy,  and  he  would  not  be 

I  *  reinstated  in  his  possession  hj  postliminium,  for  possession  was 

a  fact,  and  as  he  had  ceased  to  possess,  as  a  matter  of  fact,  he 
I  could  only  begin  a  new  possession  by  again  possessing  the 

thing  (D.  xlix.  15.  12.  2) ;  or  the  interruption  might  be  what  was 

termed  civil,  that  is,  be  produced  by  an  action  to  contest  the 

right,  and  with  respect  to  this  Justinian  (C.  vii.  83.  10)  made 

the  time  of  the  first  raising  of  the  controversy  (mota  contro- 

versia)  the  period  of  interruption,  instead  of  the  litis  contes- 

tatio,  which  had  no  place  in  the  civil  process  of  his  time. 

There  was  also  a  prescription  termed  longissimi  temporis. 

\  If  there  was  a  possession  for  thirty  years,  or,  in  the  case  of 

I  ecclesiastical  property,  for  forty  years,  whatever  vitium  or  ob- 
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stacle  there  might  be  to  the  acquisition  by  use,  for  iustance, 
theft,  violence,  absence  of  justa  causa,  or  mala  fides,  the  pos- 
sessor could,  before  the  time  of  Justinian,  repel  actions  brought 
to  claim  the  thing,  and,  after  his  legislation,  became  the  legal 
owner.     (C.  vii.  39.) 


14.  It  is  provided  by  an  edict  of  the 
Emperor  Marcus,  that  a  person  who 
has  pmrchased  from  the ./£<««  a  thing 
belonging  to  another  person,  may  re- 
pel  the  owner  oi  tbe  thing  by  an  ex- 
ception, if  five  Years  have  elapsed 
since  the  sale.  But  a  constitution  of 
Zeno  of  sacred  memoxy  has  com- 
pletely protected  those  who  receive 
anything  from  xXx^fitau  by  sale,  gift, 
or  any  other  title,  by  providing  that 
tbey  themselves  are  to  be  at  once  se- 
cure, and  made  certain  of  success, 
whether  they  sue  or  are  themselves 
sued,  in  an  action.  While  they  who 
think  that  they  have  a  ground  of 
action  for  the  rights  of  ownership  or 
mortgage  over  the  things  alienated, 
may  bring  an  action  against  the  sa- 
cred  treasury  within  four  years.  An 
imperial  constitution,  which  we  our* 
selves  have  recently  published,  ex- 
tends to  those  who  have  received  as 
a  gift  anything  from  our  palace,  or 
that  of  the  empress,  the  provision  of 
the  constitution  of  Zeno,  relative  to 
the  alienations  of  the  Jisau, 

C.  ii.  37.  3 ;  C.  vii.  37.  2.  2. 

As  Theophilus  points  out,  the  privilege  really  conceded  by  the 
constitution  of  Marcus  Aurelius  was,  that  no  possession,  if  the 
thing  had  been  received  from  the  fiscus,  should  be  attacked 
after  five  years  had  elapsed,  however  otherwise  open  to  attack. 
If  not  otherwise  open  to  attack,  the  time  of  usucapion,  being  so 
much  shorter  than  five  years,  would  give  the  property  before 
the  time  fixed  by  the  constitution  had  arrived. 


14.  Edicto  divi  Marci  cavetur,  eum 
qui  a  fisco  rem  aUenam  emit,  sit  post 
venditionem  quinquennium  prasteri- 
erit,  posse  dominum  rei  per  exceptio- 
nem  repellere.  Constitutio  autem 
divie  memories  Zenonis  bene  pro- 
spexit  iis  qui  a  fisco  per  venditionem 
aut  donationem  vel  alium  titulum  ali- 
quid  accipiunt,  at  ipsi  quidem  securi 
statim  fiant,  et  victores  existant,  sive 
experiantur  sive  conveniantur ;  ad- 
versus  autem  sacratissimum  srarium 
usque  ad  quadriennium  liceat  inten- 
dere,  iis  qui  pro  dominio  vel  hypo- 
theca  earum  rerum  quse  alienatee 
sunt,  putaverint,  sibi  quasdam  com- 
petere  actiones.  Nostra  autem  divina 
constitutio  quam  nuper  promulgavi- 
mus,  etiam  de  iis  qui  a  nostra  vel 
venerabihs  AugusUe  domo  ahquid 
acceperint,  heeo  statuit  quae  in  fiscali- 
bus  alienationibus  prsefata  Zenoniana 
constitutione  continentur. 


Tit.  vii.    DE  DONATIONIBUS. 


Est  et  aliud  genus  acquisitionis 
donatio.  Donationum  autem  duo  sunt 
genera,  mortis  causa,  et  non  mortis 
causa. 


There  is,  again,  another  mode  of 
acquiring  property,  donation,  of  which 
there  are  two  kinds,  donation  mortU 
and  donation  not  martit  causa. 


D.  1.  50.  16.  67. 

The  phrase  dono  dare  was  appropriated  in  Boman  law  to 
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the  mode  of  transferring  property  by  gift ;  dare  signifying  that 
the  whole  property  in  the  thing  was  passed,  by  delivery,  and 
dono  expressing  the  motive  from  which  the  delivery  was  made. 
(See  Vat.  Fragm.  275.  281.  283.)  Viewed  in  its  simple  form, 
gift  is  not  a  peculiar  mode  of  acquisition,  but  an  acquisition 
by  delivery  with  a  particular  motive  for  the  transfer ;  but  we 
shall  see  that  in  one  species  of  donatio  mortis  causa,  gift  was 
really  a  peculiar  mode  of  acquisition. 


^TmHa 


^i^^ 


I 


1.  Mortis  cansa  donatio  est,  qiue 
propter  mortis  fit  suspicioDem :  cam 
quis  ita  donat  at,  si  qoid  hamanitos 
ei  contigisset,  haberet  is  qui  accipit ; 
■in  aatem  supervixisset  is  qui  dona- 
Yit,  reciperet,  vel  si  eam  donationis 
poenitoisset,  aat  prior  decesserit  is 
eoi  donatam  sit.  Hae  mortis  caasa 
donationes  ad  exemplam  legatoram 
redactiB  sant  per  omnia.  Nam  cam 
prodentibus  ambiguum  fderat,  atram 
donationis  an  legati  instar  eam  obti- 
nere  oporteret,  et  atriasqae  caosee 
qoasdam  habebat  insignia,  et  alii  ad 
alind  genus  eam  retrahebant,  a  nobis 
eonstitutum  est  at  per  omnia  fere  le- 
gatis  connumeretur,  et  sic  procedat 
quemadmodum  nostra  constitutio  eam 
formavit.  Et  in  summa  mortis  oansa 
donatio  est,  cum  magis  se  quis  velit 
habere  quam  eum  cui  donat,  magis- 
que  eum  cui  donat  quam  heredem 
suum.  Sic  et  apud  Homerum  Tele- 
machus  donat  Pirfleo: — 

Ilc/pai',  ov  yap  r   VifAtv  &tra>£  tarai 

radf  ?p7a» 
E7  KfP  €fi€  fivrjOTTJpfs  dyrivop€S   cV 

utyapouri 
AaSprj    HTttvcarrts,  warpwia    vavra 

dacovrai, 
Avr6v  (fxovrd  <r€  povXofi  eiravpifuv, 

ij  Tiva  T&vdf 
"El  di  K*  €y»  TovTOici  <f)6vov  Kal  Kjjpa 

A^  r6Tf  fJMi  x^fX"^*  <l)€pfip  irphs 
dcifiara  xaip<ov. 


1.  A  donation  mortis  cavsa  is  that 
which  18  made  to  meet  the  case  of 
death,  as  when  anything  is  ^en 
i^pon  condition,  that,  if  any  fatal  acci- 
dent  befalls  the  donor,  the_pers6h  to 
whom  it  is  given  shall  have  jrja 
nis  own;  but  if  the  donor  should 
survive,  or  if  he  should  repent  of 
having  made  the  gift,  or  if  the  person 
to  whom  it  has  been  given  should  die 
before  the  donor,  then  the  donor 
shall  receive  back  the  thing  given. 
These  donations  mortis  cavsa  tire  now 
placed  efactly  oiTthe  footing  of  lega- 
cies. It  was  much  doubted  by  the 
jurists  whether  they  ought  to  be 
considered  as  a  gift,  or  as  a  legacy, 
partaking  as  they  did  in  some  respects 
of  the  nature  of  both;  and  some 
were  of  opinion  that  they  belonged 
to  the  one  head,  and  others  that  they 
belonged  to  the  other.  We  have  de- 
cided by  a  constitution  that  they  shall 
be  in  almost  every  respect  reckoned 
amongst  legacies,  and  shall  be  made 
in  accordance  with  the  forms  our 
constitution  provides.  In  short,  it  is 
a  donation  mortis  causa^  when  the 
donor  wishes  that  the  thing  given 

sho^ "' 

to  the  person  to  whom  he  gives  it, 
and  to  Uiat  person  rattier  than  to  his 
own  heir.  It  is  thus  that  in  Homer, 
Telemachus  gives  to  Piraeus : — 

"  Pirseus,  for  we  know  not  how 
these  things  shall  be,  whether  the 
proud  suitors  shall  secretly  slay  me 
in  the  palace,  and  shall  divide  the 
goods  of  my  father,  I  would  that 
thou  thyself  shouldst  have  and  exvjoy 
these  things  rather  than  that  any  of 
those  men  should;  but  if  I  shall 
plant  slaughter  and  death  amongst 
those  men,  then  indeed  bear  these 
things  to  my  home,  and  joying  give 
them  to  me  in  my  joy.** 


LIB.  n.  TIT.  VII.  £89 

D.  xnix.  fl.  9B.  4.  ST.  1.  1 ;  C.  TiiL  ST.  i. 

There  are  two   essential   conditions  of  a  donatio   mortis 

cauKO :  it  mast  be  made  with  the  view  of  meeting  the  case  of 

death ;  aod  it  must  be  made  to  take  effect  only  if  death  ocoufb, 

and  80  as  to  be  rerocable  at  any  time  previous. 

It  might  be  made  conditional  upon  death  in  two  ways.     The 
donor  might  say.  If  I  die  in  this  enterprise  I  give  you  my 
horee ;  or  he  might  say,  I  give  you  my  horse,  if  I  survive  this 
enteiprise  you  are  to  give  it  me  bac£     in  the  latter  method, 
the  delivery  of  the  thing  is  mnde  at  once,  subject  to  a  condi- 
tional redelivery :  in  the  former  the  delivery  is  made  conditional,     tb 
(See  D.  xxxix.  C.  Z.  el  »eq.)     The  donation  might  be  made 
conditional  upon  the  death  of  a  third  person,  as  of  a  husband 
in  a  gift  to  a  wife.     (D.  xsxix.  fi.  ]  1.)     All  who  could  make  a 
testament  could  make  a  valid  donatio  morliit  causa ;  and  all 
who  could  receive  under  a  testament  could  accept  one.     (D, 
xxxix.  6.  9.  and  15.)     Every  kind  of  thing  could  be  given  in  ,„4^f  i-  i 
this  way.     (D.  xxxix.  0.  18.  2.)     JuaLinian,  in  tlie  constitution 
alluded  to  in  the  text,  required  that  a  donatio  mortis  causa      S'  "iSu^ 
should  be  made  in  the  presence  of  live  witnesses.     (C.  viii. 

67.  4.) 

If  the  gift  was  made  in  the  first  of  the  two  ways  above-men- 
tioned, as  there  was  no  delivery,  and  the  tiling  given^  was 
acquired  i^so  jure  on  the  death  of  the  donor,  donatio  was,  in 
this  cose,  a  special  mode  of  acquisition.  If  the  gift  was  made 
in  the  second  way,  the  whole  property  passed  at  once  by  tlie  tra- 
dition to  the  recipient,  and  in  the  older  and  stricter  law,  as  the 
dominium  passed  absolutely  when  it  passed  at  all,  the  property 
in  the  thing  could  not  revert  to  the  donor  merely  by  Uie  con- 
dition having  been  accomplished.  He  would  only  have  a  per- 
sonal action  against  the  recipient  to  compel  him  to  give  the 
value  of  the  thing  if  he  did  not  choose  to  give  back  the  thing 
itself.  The  later  jurists  seem,  however,  to  consider  that  the  do- 
minium reverted  iji^o  jure,  and  that  the  donor  could  bring  a  real  ,  j  ^^ 
action  for  the  thing  itself.  (D.  vi.  1.  41 ;  D.  xxxix.  6.  29.)  ■'  ^ 
If  the  donor  was  insolvent  at  the  time  of  his  death  this  was  con-  n^hU^  \t»i 

sidered  as  an  implied  revocation  of  the  gift.     (D.  xxxix.  6. 17.)    ■ 

Ad  exemjdum  legatorum  reSacIa  sunt  per  omnia  .  .  .  .per 
omnia  fere  Ugatis  connumeretur^the  latter  is  the  more  cor- 
rect expression ;  gifts  mortis  causa  were  not  exactly  on  the 
footing  of  legacies,  especially  because  they  had  complete  effect 
immediately  on  the  death  of  the  donor,  whereas  legacies,  to 
take  effect,  required  that  the  heir  should  first  enter  on  the  in- 
heritance (P,  xxxix.  6.  39) :  regard  was  had  to  the  capacity  to 
receive  of  the  person  to  whom  the  gift  was  made,  only  at  the 
time  of  the  death,  and  not  as  in  the  case  of  legacies,  also  at 
the  time  of  the  disposidon.     (D.  zxxiv.  9.  6.  17.)     And  a 
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Jiliusfamilias  who  could  not  make  a  testament  could,  with  his 
father  s  permission,  make  a  donatio  mortis  causa,  (D.  xxxix. 
6.  25.  1.)  There  was  one  remarkable  mode  in  which  they  were 
placed  on  the  footing  of  legacies.  By  a  constitution  of  Severus 
the  heir  was  permitted  to  retain  as  large  a  portion  (one-fourth) 
of  the  gift  as  He  could  oi  a  legacy  by  the  lex  JfaJctdia,  (See 
C.  viii.  57.  2.') 

The  lines  quoted  in  the  text  are  from  Odyssey  17.  78. 

2.  The  other  kind  of  donations  are 
those  which  are  made  without  any 
consideration  of  death,  and  are  called 
donations  int^  vivos.  They  cannot, 
in  any  respect,  be  Compared  to  lega- 
cies, and  if  completed  cannj^L-be  re- 
yoked  at  pleasure.  They  are  said  to 
be  completed  when  the  donor  has 
manifested  liis  intention,  whf  *JRer  by 
writing  or  not.  Our  constitution  has 
declared  that,  after  the  example  of 
sales,  they  shall  involve  the  necessity 
of  traJitioni  flO;  tmwevfer,  that  eVen 
before  tradition,  they  are  completely 
effectual,  and  place  the  donor  under 
the  necessity  of  delivering  them ;  pre- 
vious impeiial  constitutions  have 
enacted  that  they  should  be  regis- 
tered by  publio  deeds,  if  exceeding 
two  hundred  solid!,  but  our  constitu- 
tion lias  raised  the  limit  to  five  hun- 
dred solidiy  so  that  for  a  gift  of  this 
sum  registration  is  not  necessary. 
We  have  also  marked  out  certain 
donations  wliich  need  no  registra- 
tion at  all,  but  are  completely  valid 
of  themselves.  We  have,  too,  made 
many  other  new  enactments,  in  onler 
to  extend  and  secure  the  effect 
of  donations,  all  whicli  may  be  col- 
lected from  the  constitutions  we  have 
promulgated  on  this  subject.  It 
must,  however,  be  observed^  that  how- 
ever absolutely  a  donation  may  be 
givpn,  yf>t^  if  fhP  n\^t\ot  nf  thp  dnnnr'a 


2.  Aliie  autem  donationes  sunt, 
quffi  sine  ulla  mortis  cogitatione  fiunt, 
quas  inter  vivos  appellamus,  qua.'  non 
omnino  comparantur  legatis :  quie  si 
fUerint  perfectaj,  temere  revocari  non 
possunt  Pcrficiuntur  autem,  cum 
donator  suam  voluntatem  scriptis  aut 
sine  scriptis  manifestaverit ;  et  ad  ez- 
emplum  venditionis,  nostra  consdtu- 
tio  eas  etiam  in  se  habere  necessita- 
tem  traditionis  voluit,  ut  etiam  si  non 
tradantur,  habeant  plenissimum  et 
perfectum  robur,  et  traditionis  neces- 
sitas  incumbat  donatori.  £t  cum  re- 
tro principum  dispositiones  insinuari 
eas  actis  intervcnienlibus  volebant,  si 
mo^iores  fuerant  ducentorum  solido- 
rum,  constitutio  nostra  earn  quanti- 
tatem  ustjuo  ad  quingentos  solidos 
ampliavit,  quam  stare  etiam  sine  in- 
sinuatione  statuit;  sed  et  quasdom 
donationes  invcnit,  qua^  penitus  in- 
Binuationem  fieri  minime  desiderant, 
■ed  in  se  plenissimam  habent  firmi- 
tatem.  Alia  insuper  multa  ad  ube- 
riorem  exitum  donationum  inveni- 
mus :  quffi  omnia  ex  nostris  constitu- 
tionibus  quas  super  his  exposuimus, 
colligenda  sunt.  Sciendum  est  ta- 
men  quod,  et  si  plenissimam  sint  dona- 
tiones, si  tamen  ingrati  existant  ho- 
mines in  quos  benefieium  collatum 
est,  donatoribus  per  nostram  ccnsti- 
tutionem  licentiam  pnestavimus  certis 
ex  causis  eas  revocare ;  ne  qui  suas 
res  in  alios  contulerunt,  ab  his  quam- 
dam  patiantur  injuriam  vel  jacturam, 
secundum  entuneratos  in  constitu- 
tione  nostra  modos. 


bounty  prove  ungrateful,  he  is  per- 
mitted by  oiu*  constitution,  in  cer- 
tain specified  cases,  tqj^xokeJLhfijio- 
natiog  ^  for  it  is  not  right  that  they 
who  have  given  their  property  to 
others  should  suffer  from  them  inju- 
ries or  losses  of  such  a  kind  as  those 
enumerated  in  our  constitution. 

D.  xxxix.  0.  27  ;  C.  viu.  64.  35.  5 ;  C.  viii.  54.  34,  pr.  3, 4;  C.  viii.  54.  36,  pr. 

and  3 ;  C.  viii.  50. 10. 

A  thing  given  was,  if  a  res  mancipi,  given  by  mancipation, 
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or  in  jure  ceaaio,  if  a  res  nee  mancipi,  by  tradition.  But  a 
mere  agreement  to  give  {pactum)  was  not  in  the  least  binding 
on  the  person  who  agreed  to  give,  and  to  make  a  promise  to 
give  binding,  it  was  necessary  that  the  agreement  should  assume 
ibe  form  of  a  stipulation.     (See  Introd.  sec.  85.) 

The  lexCincia,  560  a.u.c,  introduced  several  new  rules  into 
the  law  respecting  gifts,  but  did  not  make  a  mere  agreement  to 
give  in  any  degree  valid.  The  first  step  taken  in  this  direction 
was  by  Oonstantine  (Cod.  Theod.  viii.  12. 4.  et  seq.),  who  made 
the  agreement  binding  if  reduced  to  writing.  And  Justinian 
(C.  viii.  54.  35.  5)  made  the  agreement  binding^  whether  re- 
duced to  writing  or  not;  but  it  is  to  be  observed  that  he  pro- 
vided, not  that  the  property  should  pass  by  the  agreement,  but 
that  the  donor  should  be  bound  thereby  to  make  tradition  of 
the  thing.  So  that  the  property  in  the  thing  was  acquired  by 
tradition,  and  not  by  donation,  as  a  distinct  mode  of  acquisi- 
tion. 

Donations  not  registered  were  only  void  for  the  sum  by  which 
they  exceeded  the  amount  fixed  by  law.  (C.  viii.  54.  34.) 
Those  valid  without  registration  at  all  were  such  as  donations 
made  by,  or  to,  the  emperor,  to  redeem  captives,  or  to  rebuild 
edifices  destroyed  by  fire.     (C.  viii.  54.  30.) 

Gifts  inter  vivos  were  revocable  in  certain  cases  specified  in 
the  Code  (viii.  56.  10),  as,  for  instance,  when  the  person  bene- 
fited seriously  injured,  or  attempted  to  injure,  the  person  or 
property  of  the  donor,  or  failed  to  fulfil  the  conditions  of  the 
gift.  Revocation  in  such  cases  was  personal  to  the  donor  and 
to  the  receiver,  and  could  not  be  exacted  by  the  heirs  of  the 
one,  or  against  the  heirs  of  the  other. 


8.  Est  et  aliud  genus  inter  vivos 
donationam,  quod  veteribus  quidem 
prudentibus  penitus  erat  incognitum, 
poBtea  autem  a  junioribus  divis  prin- 
dpibus  introductum  est:  quod  ante 
nuptias  vocabatur,  et  tacitam  in  se 
conditionem  habebat  ut  tunc  ratum 
esset,  cum  matrimonium  fuerft  inse- 
cutum,  ideoque  ante  nuptias  appella- 
batur,  quod  ante  matrimonium  efficie- 
batur,  et  nnnquam  post  nuptias  cele- 
bratas  talis  donatio  procedebat.  Sed 
primus  quidem  divus  Justinus  pater 
noster,  cum  augeri  dotes  et  post  nup- 
tias fuerat  permissum,  si  quid  tale 
eveniret,  etiam  ante  nuptias  augeri 
donationem  constante  matrimonio  sua 
constitutione  permisit;  sed  tamen 
nomen  inconveniens  remanebat,  cum 
ante  nuptias  quidem  vocabatar,  peat 


8.  There  is  another  kind  of  dona- 
tion inter  vivoM  entirely  unknown  to 
the  ancient  lawyers,  and  subseqently 
introduced  by  the  more  recent  em- 
perors. It  was  termed  the  donatio 
ante  nuptias.  and  was  made  under  a 
tacit  conttiuon  that  it  shoiild^only  'Lp^Q,il4  AajC 
tidte  effect  when  the  marriage  had  fol-  •, 

lowed  on  it.  Hence  it  was"  called  ante  <)iW j  (7  cj 
nuptias,  because  it  preceded  the  mar- 
riage, and  never  took  place  after  their 
celebration ;  but  as  it  was  permitted 
that  dowries  should  be  increased  even 
after  marriage,  the  Emperor  Justin, 
our  father,  was  Uie  first  to  permit,  by 
his  constitution,  that  in  case  the 
dowry  was  increased,  the  donation 
ante  nuptias  might  be  increased  also, 
even  during  tlie  marriage;  but  the 
donation  still  retained  what  was  thus 
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nnptias  autem  tale  accipiebat  incre- 
mentum.  Sed  dos  plenissimo  fini 
tradere  sanctiones  ciipientes,  et  con- 
seqnentia  Domina  rebiis  esse  stu- 
dentes,  constituimus  ut  tales  dona- 
tiones  non  augeantur  tantum,  sed  et 
oonstante  matrimonio  initium  acci- 
piant,  et  non  ante  nnptias  sed  propter 
nupUas  Tocentor;  et  doUbus  in  hoc 
exfl^uentnr,  ut  quemadmodum  dotes 
oonstante  matrimonio  non  solum  au- 
gentur  sed  etiam  fiunt,  ita  et  istsB 
donationes  quse  propter  nuptias  in- 
troductffi  sunt,  non  solum  antecedant 
matrimonium,  sed  eo  etiam  contracto 
augeantur  et  constituantur. 


an  improper  name,  and  was  called 
ante  nuptias^  while  this  increase  was 
made  to  it  after  marriage.  Wishing, 
therefore,  to  perfect  the  law  on  the 
subject,  and  to  make  names  appro- 
priate to  things,  we  have  enacted  that 
such  donations  may  not  only  be  in- 
creased, but  may  also  be  first  made 
during  marriage,  and  that  they  shall 
be  termed,  not  ante  nuptias,  but  prop- 
ter nuptias,  and  that  they  shall  be 
placed  on  the  footin<^  of  dowries,  so 
far  that,  as  dowries  may  bo  not  only 
increased,  but  first  made  during  mar- 
riage, 80  donations  propter  nuptias 
may  not  only  precede  marriage,  but 
also,  after  the  tie  of  marriage  has 
been  formed,  may  be  increased  or 
made. 

C.  V.  8.  19,  20. 

When  the  wife  passed  in  manum  viriy  all  that  she  had  be- 
longed  to  her  husband;  when  she  did  not,  all  her  property 
belonged  exclusively  to  herself,  and  all  gifts  between  husband 
and  wife  were  strictly  prohibited  by  law.  i3ut  as  a  provision 
for  the  expenses  oi  marriage,  the  wife  contributed  the  dos^ 
which,  given  before  marriage,  and  sometimes  increased  after, 
belonged  to  the  husband,  subject,  however,  after  the  passing  of 
a  lex  Julia  de  adulteriis  et  de  fundo  dotali  in  the  time  of 
Augustus,  to  the  obligation  of  restoring  all  immoveables  com- 
prised in  it  at  the  end  of  the  marriage ;  and,  in  the  time  of  Jus- 
tinian, subject  also  to  the  obUgation  of  restoring;  the  value  of 
the  moveables  also.  The  power  of  the  husband  over  the  dos  is 
treated  of  in  the  introductory  paragraph  of  the  next  Title.  The 
donatio  ante  nuptias,  of  which  we  first  hear  in  a  constitution 
of  Theodosius  and  Valentinian  (C.  v.  17.  8.  4),  which  speaks 
of  it  as  recognised  by  law,  was  a  gift  on  the  part  of  tlie  husband 
as  an  equivdent  to  the  dos.  It  was  the  property  of  the  wife, 
but  managed  by  the  husband,  and  could  not  be  alienated  even 
with  her  consent.  Justinian  provided  (Nov.  97.  1)  that  ^he 
wife,  if  survivor,  should  receive  an  equal  value  from  the  donatio 
propter  nuptias  with  that  which  the  husband,  if  survivor,  would 
have  received  from  thfi  dns^  the  actual  amount  reserved  for  the 
survivor  being  matter  of  agreement  between  the  parties.  By  a 
constitution  previous  to  Justinian  (C.  v.  14.  7),  the  wife  had,  if 
survivor,  an  equal  portion  of  the  donatio  with  that  her  husband 
had  of  the  dos,  Justinian  substituted  an  equahty  of  value  for 
an  equahty  of  proportion. 

4.  Erat  olim  et  alius  modus  civilis  4.  There  was  formerly  another  mode 

acqnisitionis    per    jus    aocreeoendi,      of  acquiring  property  by  the  civil  lavr, 
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qnod  est  tale :  si  commnnem  servnm 
habens  aliquis  com  Titio,  solus  liber- 
tatem  ei  imposuit  vel  viDdicta  vel  tes- 
tameDto,  eo  casn  pars  ejus  amitteba- 
tur  et  socio  accrescebat.  Sed  cum 
pessimum  fuerat  exemplo,  et  liber- 
tate  servuxn  defraudari  et  ex  ea  hu- 
manioribus  quidem  dominis  damnum 
inferri,  severioribus  autem  dominis 
lucrum  accresoere,  hoc  quasi  invidia 
plenum  pio  remedio  per  nostram  con- 
stitutionem  mederi  necessarium  duxi- 
mus;  et  invenimus  viam  per  quam 
et  manumissor,  et  socius  ejus,  et  qui 
libertatem  aocepit,  nostro  beneficio 
fruantur:  libertate  cum  effectu  pro- 
cedente  (cigus  favore  et  antiques  le- 
gislatores  multa  etiam  contra  com- 
munes regulas  statuisse  manifestum 
est),  et  eo  qui  eam  imposuit  suse  libe- 
ralitatis  stabilitate  gaudente  et  socio 
indemni  conservato,  pretiumque  servi 
secundum  partem  dominii  quod  nos 
definivimns,  accipiente. 


namely,  that  of  accrual;  as,  if  any 
one,  having  a  slave  in  common  with 
Titaus,  had  himself  alone  enfranchised 
him,  either  by  the  vindicta  or  by  tes- 
tament, his  share  in  that  slave  was 
lost,  and  accrued  to  the  joint  owner. 
But,  as  it  was  an  example  of  very 
bad  tendency,  that  both  the  slave 
should  be  defrauded  of  his  freedom, 
and  that  the  more  humane  master 
should  suffer  loss,  while  the  more  se- 
vere master  profited,  we  have  thought 
it  advisable  to  apply  by  oiur  constitu- 
tion a  pious  remedy  to  what  seemed 
so  odious,  and  have  devised  means 
by  which  the  manumittor,  and  the  co- 
proprietor,  and  the  freed  slave,  may 
be  all  benefited.  Freedom,  to  favour 
which  ancient  legislators  have  often 
violated  the  ordinary  rules  of  law, 
shall  be  really  gained  by  the  slave ; 
he  who  has  given  this  freedom, 
shall  have  the  delight  of  seeing  it 
maintained;  and  his  co-proprietor 
shall  be  indemnified  by  receiving 
a  price  for  the  slave,  proportioned 
to  his  interest  in  him,  according  to 
the  rates  fixed  in  our  constitution. 


C.  viL  7. 1.  6. 

A  man  could  not  be  partly  firee^  partly  a  slave.  If,  then,  a  slave 
was  enfranchised  by  one  co-proprietor,  was  he  a  slave  or  free? 
The  old  law,  as  the  text  informs  us,  pronounced  him  the  former. 
When  under  the  old  law  the  slave,  if  enfranchised,  would  have 
been  a  Latitius-JuniafUis  (see  Bk.  i.  Tit.  5.  3),  he  still  re- 
mained the  property  of  the  same  master  as  before.  If  he  would 
have  been  a  Roman  citizen,  the  interest  of  the  master  who 
manumitted  him  accrued  to  the  other  proprietors.  (Paul. 
Sent.  iv.  12.  1.) 

The  scale  of  prices  alluded  to  in  the  concluding  words  of 
the  text  is  given  in  the  Code.     (vii.  7.  1.  5.) 


Tit.  VIII.     QUIBUS  ALIENARE  LICET,  VEL  NON. 


Accidit  aliquando  ut  qui  dominus 
sit,  alienare  non  possit;  et  contra, 
qui  dominus  non  sit,  alienandro  rei 
potestatem  habeat :  nam  dotale  prffi- 
dium  maritOB  invita  muliere  per  le- 


Somctimes  it  happens  that  he,  who 
is  owner  of  a  thing,  cannot  alienate  it, 
while,  on  the  contrary,  he  who  is  not 
owner  has  the  power  of  alienation. 
Thus,  the  husband  is  prohibited  by 
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gem  Jaliam  prohibettir  alieoare, 
quamvis  ipsins  sit,  doUs  causa  ei  da- 
tum. Quod  nos  legem  Juliam  corri- 
gentes,  in  meliorem  statum  deduxi- 
mus :  cum  enim  lex  in  soli  tantum- 
modo  rebus  locum  habebat  que  ita- 
lic® fuerant,  et  alienationes  inhibebat 
quse  invita  muliere  fiebant,  bypoihe- 
cas  autem  earum  rerum  etiam  vo- 
lente  ea,  utrique  remedium  impo- 
suimus,  ut  et  in  eas  res  qusB  in  pro- 
yinciali  solo  posits  sunt,  interdicta 
sit  alienado  vel  obligatio,  et  neutmm 
eorum  neque  consentientibus  mulie- 
ribus  procedat,  no  sexus  muliebris 
firagilitas  in  pemidem  snbstantiaa 
earum  oonverteretur. 


the  lex  Julia  from  alienating  immove- 
ables, which  form  part  of  the  dowry, 
against  the  wish  of  the  wife,  although 
these  immoveables,  having  been  given 
him  as  a  part  of  the  dowry,  belong 
to  him.  We  have  amended  the  lex 
Julia f  and  introduced  a  great  improve- 
ment This  law  only  applied  to 
things  in  Italy,  and  it  prohibited 
alienations  made  against  the  wishes 
of  the  wife,  and  mortgages  made  even 
with  her  consent.  Wishing  to  amend 
the  law  on  each  of  these  points,  we 
have  declared  that  the  prohibition  of 
alienation  or  mortgage  shall  extend 
to  immoveables  in  the  pro>'inces,  and 
that  neither  alienation  nor  mortgage 
shall  be  made  even  with  the  consent 
of  the  wife,  lest  the  weakness  of  the 
female  sex  should  be  abused  to  the 
detriment  of  their  fortunes. 

Gai.  ii.  62,  63 ;  C.  v.  13.  15. 

The  power  of  alienating  belongs  to  the  owner  and  to  hi^^nly ; 
and  every  owner  can  alienate  the  thing  belonging  to  him.  There 
are,  however,  exceptions  to  the  rule,  and  these  exceptions  form 
the  subject  of  this  Title. 

The  dos  of  the  wife  belonged  to  the  husband,  and  his  rights 
over  it  were  in  the  ancient  law  unrestricted.*  Gradually  a 
restraint  was  imposed  on  them,  first,  by  the  obUgation  to  give 
up,  after  the  dissolution  of  the  marriage,  those  things  of  which 
the  value  had  not  been  estimated ;  next,  by  the  lea:  Julia  de 
adulter iis  a  plebiscitum  of  the  time  of  Augustus,  by  which,  as 
Paul,  in  his  Sentences,  ii.  21,  informs  us,  "  Cavetur  ne  dotale 
prcedium  maritus  invita  uxore  alien etT  that  is,  it  rendered  the 
consent  of  the  wife  necessary  for  the  aUenation  of  immoveables, 
and  also  prevented  mortgage  of  immoveables  even  with  the 
wife's  consent,  a  distinction  evidently  arising  from  it  being 
apprehended  that  a  woman  would  be  more  easily  persuaded  to 
consent  to  mortgage  than  to  sell  her  property.  In  the  same 
way  the  senatus-consultum  Velleianum  prevented  a  woman 
placing  herself  under  an  obUgation  for  another  person,  but 
did  not  prevent  her  making  a  gift.  (D.  xvi.  1.  4.  1.)  Any 
one  can  understand  what  they  are  doing  when  they  sell  or  give 
a  thing,  but  may  easily  not  be  aware  how  much  is  involved 
when  they  comply  with  the  legal  forms  of  mortgage  or 
guarantee. 

As  a  general  rule  dotes  were  given  on  the  condition  that, 
after  the  dissolution  of  the  marriage,  the  things  given  should 
belong  to  the  wife  or  her  heirs ;  but  a  special  agreement  might 
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decide  that  they  should  belong  to  the  husband;  and  then^  if 
alienated  by  him  during  the  marriage^  they  could  not  be  re- 
claimed on  its  dissolution.     (D.  xxiii.  5.  17.) 

Under  Justinian  immoveables  forming  part  of  a  dos,  wherever 
situated,  could  no  longer  be  either  sold  or  subjected  to  a 
hypotheca,  even  with  the  wife's  consent. 


1.  Contra  autem  creditor  pignns  ex 
paetione,  qnamyis  ejus  ea  res  non 
sit,  alienare  potest.  Sed  hoc  forsitan 
ideo  yidetar  fieri  quod  voloiitate  de- 
Htoris  intelligitor  pignns  alienari,  qui 
ab  initio  oontractos  pactns  est  nt 
lieeret  creditori  pignns  vendere,  si 
peonnia  non  soWator.  Sed  ne  credi- 
tores  jns  suom  persequi  impedi- 
rentnr,  neqne  debitores  temere  sna- 
mm  remm  domininm  amittere  vide- 
antnr,  nostra  constitutione  consultnm 
est,  et  certus  modus  impositus  est  per 
quern  pignorum  distractio  possit  pro- 
cedere :  cigns  tenore  ntrique  parti 
creditomm  et  debitorum  satis  abun- 
deque  provisum  est 


1.  On  the  other  hand,  a  CTcditor 
may,  according  p}  agreeinenL  alienate 
a  pledge,  although  the  thing  is  notliis 
oiml^eity,  Bui  this  alienation 
may  perhaps  be  considered  as  taking 
place  by  the  intention  of  the  debtor, 
who  in  making  the  contract  has 
agreed  that  the  creditor  might  sell 
the  thing  pledged,  if  the  debt  were 
not  paid.  But  that  creditors  might 
not  be  impeded  in  the  pursuit  of 
their  rights,  nor  debtors  seem  too 
easily  deprived  of  their  property,  a 
provision  has  been  made  by  our 
constitution  establishing  a  fixed 
method  of  procedure  for  the  sale  of 
pledges,  by  which  the  respective 
interests  of  the  creditor  and  debtor 
have  been  fully  secured. 


Gai.  ii.  04 ;  C.  viii.  34.  8,  pr.  et  $eq. 

The  power  of  a  creditor  to  sell  the  thing  pledged,  forming 
an  exception  to  the  rule  that  none  but  the  owner  could 
alienate,  was  so  necessary  a  part  of  his  rights  that  it  could  not 
be  taken  from  him  even  by  express  agreement;  and  an  agree- 
ment ne  vendere  Uceat  had  fio  other  eflisct  than  to  make  it 
necessary  for  the  creditor  to  give  the  debtor  notice  of  his  in- 
tention to  sell.  (D.  xiii.  7.  4-6.)  Justinian,  by  his  con- 
stitution, permitted  the  parties  to  fix  the  time,  and  place,  and 
m^ner  for  sale  at  their  pleasure,  and  it  was  only  if  tEere  was 
no  special  agreement  that  the  regulations  of  lus  constitutfon 
werfijojakfi-fiflfipt. 

Tutors  and  curators  might,  in  certain  cases,  alienate  the  goods 
of  their  pupils  and  of  those  committed  to  their  care ;  but,  at 
any  rate  in  the  later  times  of  law,  they  had  to  obtain  the  per- 
mission of  a  magistrate  for  the  alienation  of  rural  immoveables. 
(See  C.  V.  37.  »2.) 

2.  Nunc  admonendi  sumus  neque  2.  It  must  here  be  observed,  that 

pupillum  neque  pupillam,  ullam  rem  no  pupil,  of  either  sex,  can  alienate 

sine  tutoris  auctoritate  alienare  posse.  anything  without  t^lft  anihori^  of  a 

Ideoque  si  mutuam  pecuniam  sine  tutor.    If,  therefore,  a  pupil,  ^^thout 

tutoris  auctoritate  aHcni  dederit,  non  the  tutor's  authority,  lend  any  one 

oontrahit  obligationem,  quia  peon-  money,  the  pupil  does  not  oontract 
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an  obligation ;  for  he  does  not  make 
the  money  the  property  of  the  re- 
ceiver, and  the  pieces  of  money  may 
be  claimed  by  vindication,  if  they 
still  exist  But  supposing  these 
pieces  which  the  pupil  has  lent  are 
consumed  by  the  borrower,  then,  if 
they  are  so  bona  Jide,  acondiction 
may  be  brought;  if  mala  fide  ^  an  ac- 
tion  aa  exKiUendum.  On  the  contrary, 
the  pupil  of  either  sex  may  acquire 
anything  whatsoever  without  the  au- 
thority of  tlie  tutor;  and  therefore 
when  a  debtor  pays  a  pupil,  the 
debtor  must  have  the  authority  of 
the  tutor,  or  he  does  not  free  himself 
from  the  debt  And  we  have,  for 
very  obvious  reasons,  declared  by  a 
constitution,  published  to  the  advo- 
cates of  Ca^sarea  on  the  suggestion 
of  the  very  eminent  Tribonian, 
qufcstor  of  oiur  sacred  palace,  tliat  the 
debtor  of  a  pupil  may  make  payment  to 
the  tutor  or  ciu-ator,  first  receiving  per- 
mission by  the  sentence  of  a  judge, 
obtained  free  of  all  expenses,  and  if 
these  forms  are  observed,  a  payment 
made  according  to  the  sentence  of  the 
judge  will  give  the  debtor  the  most 
complete  security.  If  payment  is 
made,  not  according  to  the  mode  we 
have  sanctioned,  the  pupil  who  has 
the  money  still  safe  in  his  possession, 
or  has  been  made  richer  by  it,  may, 
if  he  demand  again  the  same  sum,  be 
repelled  by  an  exception  of  dolus 
malus.  But  if  he  has  spent  the  mo- 
ney uselessly,  or  lost  it  by  theft,  the 
debtor  cannot  profit  by  the  exception 
of  dolus  maluSf  and  he  will  be  con- 
demned to  pay  over  again,  because 
he  has  paid  in  a  rash  manner,  with- 
out the  authority  of  the  tutor,  and 
has  not  conformed  to  our  rules.  On 
the  other  hand,  pupils  of  either  sex 
cannot  pay  without  the  authority  of 
the  tutor,  because  that  which  they 
pay  does  not  thereby  become  the  pro- 
perty of  the  person  who  receives  it, 
as  they  are  incapable  of  alienating 
anything  without  the  authority  of  the 
tutor. 

Gat.  ii.  80.  82-^4 ;  C.  v.  37.  25 ;  D.  xlvi.  3.  14.  8. 

The  pupil  miglit  make  his  condition  better,  hut  not  worse. 
(See  Bk.  i.  Tit.  21.)     He  could  not  transfer  the  property  in 


niam  non  facit  aodpientis;  ideoque 
nmnmi  vindicari  possunt,  sicubi  ex- 
tent Sed  si  nummi  quos  mutnos 
dedit,  ab  eo  qui  acccpit,  bona  fide 
consumpti  sunt,  condici  possunt;  si 
mala  fide,  ad  exhibendum  de  his  agi 
potest  At  ex  contrario,  omnes  res 
pupillo  et  pupillflB  sine  tutoris  auc- 
toritate  rccte  dan  possunt  Ideoque 
si  debitor  pupillo  solvut,  necessaria 
est  debitori  tutoris  auctoritas;  alio- 
quin  non  liberabitur.  Sed  hoc  etiam 
evidentissima  ratione  statutum  est  in 
constitutione,  quam  ad  ca^arienses 
advocates  ex  suggestione  Triboniani 
viri  eminentissimi,  quaestoris  sacri 
palatii  nostri,  promulgavimus :  qua 
dispositum  est,  ita  licere  tutori  vel 
curatori  debitorem  pupillarem  sol- 
vere, ut  prius  judicialis  sententia  sine 
omni  damno  celebrata  hoc  permit- 
tat;  quo  subsecuto,  si  et  judex 
pronuntiaverit  et  debitor  solvent,  se- 
quatiur  hiyusmodi  solutionem  ple- 
nissima  securitas.  Sin  autem  aliter 
quam  deposuimus  soludo  facta  fuerit, 
pecuniam  autem  salvam  habeat  pupil- 
lus  aut  ex  ea  locupletior  sit,  et  adhuo 
eamdem  pecuniae  summam  petat,  per 
exccptionem  doli  mali  poterit  submo- 
veri.  Quod  si  aut  male  consimip- 
serit  aut  furto  amiserit,  nihil  proderit 
debitori  doli  mali  exceptio,  sed  nihi- 
lominus  damnabitur,  quia  temere  sine 
tutoris  anctoritate  et  non  secundum 
nostram  dispositionem  solvcrit  Sed 
ex  diverse  pupilli  vel  pupillie  solvere 
sine  tutoris  auctoritate  non  possunt ; 
quia  id  quod  solvunt  non  fit  accipi- 
entis,  cum  scilicet  nuUius  rei  alie- 
natio  eis  sine  tutoris  auctoritate  con- 
cessa  est 
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anything  belonging  to  him,  but  he  could  acquire  the  property 
in  anything  transferred  to  him.  If,  therefore,  he  paid  any- 
thing, he  could  not  transfer  the  property  in  the  money  he 
paid  to  the  creditor,  and  therefore  his  payment  was  of  no  effect. 
Nor  could  he  lend  anything  under  the  contract  called  mutuum, 
the  essence  of  which  was  that  the  thing  lent  became  the  pro- 
perty of  the  borrower,  who  bound  himself  to  give  back  a  thing 
of  equal  value.  (See  Bk.  iii.  Tit.  14.)  If  the  pupil  attempted 
to  lend  a  thing  in  this  way,  the  thing  lent  could  be  recovered 
by  vindication,  if  it  were  possible  that  the  actual  thing  should 
be  restored ;  if  not,  its  value  could  be  recovered  by  a  personal 
action  {condictio)  against  the  borrower ;  or  if  the  borrower  had 
been  guilty  of  fnalajides,  by  an  actio  ad  exhibendum,  that  is, 
the  borrower  was  called  upon  to  produce  the  thing  borrowed ; 
and  on  his  being  found  unable  to  do  so,  he  was  condemned  to 
pay  not  only  the  value  of  the  thing,  but  damages  to  compensate 
for  the  injury  inflicted. 

If  the  debtor  made  a  payment  to  the  pupil,  that  which  he 
paid  became  the  property  of  the  pupil ;  and  as  the  pupil  could 
not  make  his  condition  worse,  he  could  not  extinguish  debts 
due  to  him ;  and  thus  the  debt  was  still  owing,  dthough  the 
pupil  retained  what  was  paid  him.  If  the  tutor  authorised  the 
payment,  the  debt  was  extinguished ;  but  the  pupil  had  a  right 
to  receive  from  the  tutor  the  money  paid ;  and  if  he  could  not 
obtain  it  from  him,  the  prsetor  would,  under  certain  circum- 
stances, grant  a  restitutio  in  integrum  (see  note  on  introduc- 
tory paragraph  of  Bk.  i.  Tit.  23),  and  the  creditor  would  then 
be  obliged  to  pay  over  again,  in  order  that  the  pupil  might  be 
kept  free  from  all  loss.  It  was  to  guard  against  this  that  Jus- 
tinian, in  the  constitution  alluded  to  in  the  text,  provided  a 
means  whereby  the  creditor  should  have  jplenissima  securitas. 


Tit.  IX.    PER  QUAS  PERSONAS  NOBIS 

ACQUIRITUR. 


Acqoiritnr  nobis  non  solum  per 
nosmetipsos,  sed  etiam  per  eos  quos 
in  potestate  babemns,  item  per  servos 
in  qoibus  asnmfractum  habemns, 
item  per  homines  liberos  et  servos 
alienos  quos  bona  fide  possidemns  : 
de  qoibus  singulis  diligentiUs  dis- 
pidamos. 


We  acquire  not  only  by  ourselves, 
but  also  Jby  those  whom  we  have  in 
our  power:  aiso  oy  staves,  of  whom 
we  have  the  tisufruct ;  and  by  those 
freemen  and  slaves  belonging  to 
others  whom  we  possess  bona  fide. 
Let  us  examine  separately  these  dif- 
ferent  cases. 


Gai.  ii.  86. 

The  rule  of  law  was,  that  no  one  could  acquire  through 
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anotlior  porson ;  but  if  persons  in  the  power  of  another  acquired 
anytbing,  tbat  wbicb  they  acquired  became,  by  the  mere  force  of 
thoir  position,  the  property  of  the  person  in  whose  power  they 
were ;  and  tluis  the  rule  may  be.  perhaps,  more  accorately  ex- 
prossod  by  saying  tliat  nothing  could  be  acquired /j^-  extraneam^ 
f>rrH09iam,  i. V.  through  a  person  who  was  not  in  the/amilia  of 
Uio  acquirer. 

I.    Igitnr    Ubori  no«tri  utriusqae  1.  Formerly,  mil  that  c^tl<ii'w>  yw. 

Rcxnti,  qiios  in  p^^tofttate  habemiis,      d^  power  of  eitSer  sex  a«WP^^,  ^^" 
oUm  quuiom  quidquui  All  ood  perrene-        ~ 
mt   (oxooptia   videlicet  ctAtrensibus 
|>oouUiH)Ju>c  pAr«ntibi»  suia  ai^|uiiv* 
ItiuU  nine  ulU  diHUneuom>«    Et  boo 
itA  pnn^ntium  floU*t,  ut  csst^t  oi»  li- 
(H^ntiii,    quiHl  pi^r  unum  vol  unam 
iHmim  iuH)uUituin  chI,  «lii  ftlio  rol 
<ixinuiiH>    iloiiM>»    vol    Tomloi^    vel, 
quiH'uini)uo    nuHlo  \>^lnor*nU  *dpU- 
C4UV.   Qutnl  nobiit  inhumiumm  visum 
Mil  ^U  nononkli  (H'^ni^ututivnio  omissA, 
ot  UlH>n«  pc)xmnmuA  ot  patribu!*  de- 
hit  nm  i>'Hi«r%'Avimu!i.      SAnciium  et- 
«\niin  A  \\oh\*  onV,  ut  fti  ipiid  ox  r\> 
pAtintt  «\\  ohvouUt,  h«H*  mvundwn  au- 
ii<lUAU)  tdtMon  Ationom  totum  pAr^^nti 
Aoipiii^t ;  «|Urt»  euiu\  iuvidm  %**u  qu*\l 
XiUis^  •**  pAtri*  tHVAHiono  pri>fooium  o«U  hiv 
Ad  oum  r«»\orti?   gmnl  Autom  ox  AliA 
li^'I^  rii  (i,  rtr*     <**"'«*  w^»i  ttU«*fAui\UA*  Ao«pu!(iviuhu- 

Ju"  iij»umftn\ot\uu  PAtri  ouidom  ao- 
ijuirjC'^'^Muuum  Autoni  Apud  oura 
riMUAUOAt :  «o  tpuvl  oi  »ui*  UK^husv 
vol  pr(\A)\«^rA  r«munA  A^s^osMt^  hiv  Ad 
Alitnn  |vorvonion«  luotm\»um  oi  pivv 

0<HiAt« 


llMl'^U 


'I 


— r —  / 


cepimg  cajtrrfwm  pftjiHrn,  wwm  without 

distiiiction  AoqmreiOw  tlie  beuuAt  oC 

their  par^nto  ;  so  much  so,  that  the 

pairrAvmUuut  who  hsd  thus  aoquired 

Anything  through  one  of  his  children, 

could  give  or  sell,  or  trmnsfer  it  in 

Any  wAj  he  pleased  to  another  child 

or  u>  A  stranger.    This  appeared  to 

ns  very  hai^h.  And  hy  a  general  oon- 

stitntion  we  have  rdieved  the  rfiil» 

dren,  and  vet  reserved  for theparenta 

all  that  was  due  to  them.     We  nmire 

docland  that  aU  whidi  the  child  oh- 

tainji  by  means  of  the  fortune  of  the 

father,  shalU  aeccvding  U>   the   old 

law,  be  Acqmzvd  entin^  for  the  fia- 

therms  benoAt:  for  what  hardship  is 

ihoiv  in  that  which  comes  from  the 

father  n^tmning  to  him?     Bet   of 

evx^TTthing  that  the  JUim^ftwuHmt  ae- 

quires  in  any  other  way,  yifiJ&Uher 

sh<dl  have  the  osnflmct>hat  the  aoo 

siiall  retain  the  ownership,  ao  that 

aniMher  may  not  reap  the  profit  of 

that  which  the  son  has  gained  \ij  his 

lAK>ar  or  good  footone. 


T\u\fiti9fiif)mithu  inniW  not,  in  tho  strict  law  of  Borne,  have 
any  |mnH>rty  of  hi»  own,  Jis^moumois.  howcTer,  the  father  per- 
xwWwA  tho  son  to  havo  what  was  oalloJ  a  ffVf/wjw.  that  is,  a 
jvriuiu  mnonnt  of  |W|vrtY  pU<\\l  undor  his  exclusive  contioal. 
'r>u»  i><y^^hym  i\mt^in»Hl  ju  law  Uw  pnnvrtT  of  the  father,  but 
tJ»o  i^oiHuuTtl^o  lUsjHVMtion  aiui  mana!*vmeQt'of  it  bv  his  &ther*8 
j>*m«iHsuMu  aiul  as  lou>j  as  it  n  tuaini>a  iu  the  »n*s  possesston 
It  \\a3^  as  far  as  n^j.nitxW  thirvl  jy  rjous.  oxacilx  like  pitipeitT 
n>any  Wloi^pn;;:  to  tho  s^xn  onlv,  vS^v  Tit/  1^.  1  of  this 
lUn^k.)  Iw  tho  .Mirly  uuu>s  of  tV  Kmpiw  a  ^iim^fitmiiias 
oa«\o  to  hj^Yx\  uiulor  tho  iwmo  of  >>.i<f»-^Mo^  ty> V/tM^/ pv^^p^wr^ 
qnuo  uuhwuat-nt'^.xf  iVw  ^th..r  ThiT^M^cj;^^ 
»tstxM  of  aU  that  was  ^x^nx  u^  a  sn^u  wh^  n  §ettixur  *>ut  upon  mili- 
tant siMnruNv  or  aKN^umsl  while  that  «t%  i.v  lasted:    This  Moaged 
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to  the  son  as  completely  as  if  he  had  been  sui  juris,  and  he  had  ^^--/--^^, 
full  power  of  disposing  of  it  either  daring  his  lifetime  or  by  tes-  ^SGSS^' 
tament  Filiifamiliasin  castrensipeculiovicepatrumfamili'  /h^^^cc* 

arumfunguntur,    (D.  xiv.  6. 2.)    If,  however,  he  did  not  choose      — "T 

to  exercise  his  power  of  disposing  of  it  by  testament,  his  father         ^ 
took  it  at  his  death,  not  as  succeeding  to  it  ab  intestato,  but  as  ^g^^    %- 

th'e  claimant  of'd.  peculium.     (See  Tit.  12.  pr.)     A  farther  ^1-— 

benefit  was  extended  to  the  JiUusfamiUas  by  the  institution 
of  the  quasi'CCMtrense  peculium,  a  privilege  given  to  certain 
civil  functionanes  corresponding  to  that  given  by  the  castrense 
peculium  to  soldiers.  Constantine,  by  a  constitution  (G.  xii.  31), 
placed  on  the  footing  of  the  castrense  peculium  things  which  a 
Jllius/amilias,  who  was  an  ofl&cer  of  the  palace,  received  from 
the  emperor  or  gained  by  his  own  economy.  The  same  ad- 
vantage was  subsequently  extended  to  many  other  functionaries, 
as  well  as  to  advocates  and  certain  ecclesiastical  dignitaries. 
The  quasi'castrense  peculium  must  have  existed  in  the  time  of 
Ulpian  (D.  xxxvi.  1.  1.  G;  xxxvii.  13.  3.  5),  unless  the  pas- 
sages in  the  Digest  in  which  he  alludes  to  it  are  interpolated, 
but  under  what  form  it  then  existed  we  do  not  know.  In  one 
respect  it  slightly  differed  from  the  cdstrense  peculium ;  for  the 
power  of  disposing  of  it  by  testament  did  not  always  accompany 
it,  but  was  only  given  to  the  more  privileged  classes  of  Uiose 
who  were  allowed  to  have  such  ti  peculium,  Justinian,  however, 
altered  this,  and  gave  the  power  of  disposing  of  it  by  testament 
to  every  one  who  had  a  quasi-castrense  peculium.  (See  Tit. 
11.  6.)  Constantine  also  introduced  another  kind  of  peculium, 
termed  the  peculium  adventitium.  This  consisted  of  every- 
thing received  by  ^  filiusfamilias  in  succeeding,  whether  by 
testament  or  not,  to  his  mother.  (0.  vi.  60.  1.)  Subsequent 
emperors  included  in  it  all  received  by  succession  or  as  a  gift 
from  maternal  ascendants  (C.  vi.  60.  2),  or  by  one  of  two  mar- 
ried persons  from  the  other  (0.  vi.  60.  1);  and  Justinian,  as 
we  learn  from  the  text,  included  under  the  peculium  adventi- 
tium all  that  came  to  the  son  from  any  other  source  than  from 
the  father  himself.  The  father  had  the  usufruct  of  the  peculium 
adventitium,  and  it  was  6ftly  Lll6  6Wiiership  thai  was  held  by 
the  som  I'he  peculium  which  came  to  the  son  as  part  of 
the  father  s  property,  and  which  continued  to  belong  to  the 
father,  has  been  termed  by  commentators  profectitium,  because 
it  comes  {prqficiscitur)  from  the  father. 

The  peculium  in  the  time  of  Justinian,  therefore,  if  profec' 
titium.  belonged  to  the  father ;  in  all  other  cases  it  belonged  to 
the  son ;  but  the  father  had  the  usufruct  of  the  peculium  ad- 
ventitium, while  the  son  had  as  frill  power  over  the  castrense 
or  quasi-castrense  peculium  as  if  he  had  been  sui  juris. 
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2.  Hoc  quoqae  a  nobis  dispositum 
est  et  in  ea  specie  ubi  parens,  emand- 
pando  liberum,  ex  rebus  qusB  acqui- 
sitionem  effugiunt,  sibi  tertiam  par- 
tem retinere  si  volaerat,  licentiam  ex 
anterioribus  constitutionibus  habebat, 
quasi  pro  pretio  quodammodo  eman- 
dpationis;  et  inhumanum  quiddam 
accidebat,  ut  filius  rerum  suarum,  ex 
hao  emancipatione,  dominio  pro 
parte  tertia  defraudetur,  et  quod 
honoris  ei  ex  emancipatione  additum 
est,  quod  sui  juris  effectus  est,  hoc 
per  rerum  diminutionem  decrescat 
Ideoque  statuimus  ut  psu^ns,  pro 
tertia  corum  bonorum  parte  dominii 
quam  retinere  poterat,  dimidiam,  non 
dominii  rerum,  sed  ususfnictus  re- 
tineat :  ita  etenim  res  intact(e  apud 
filium  remanebnnt,  et  pater  ampliore 
summa  fruetuTi  pro  tertia  dimidia 
potituros. 


2.  We  have  also  made  some  regu- 
lations with  respect  to  the  power 
which  under  former  constitutions  a 
father  had,  when  emancipating  his 
children,  of  deducting  a  third  part 
from  the  things  over  which  he  had 
no  right  of  acquisition,  as  if  this  were 
the  price  of  the  emandpation.  It 
seemed  very  hard  that  the  son  should 
thus  be  deprived  by  emancipation  of 
a  third  part  of  his  property,  and  that 
what  he  gained  in  honour  by  being 
emancipated  he  should  lose  in  fortune. 
We  have  therefore  enacted  that  the 
father,  instead  of  retaining  a  third  as 
owner,  shall  retam  half  as  usufruc- 
tuary. Thus  the  ownership  "m  IBe 
whole  will  remain  with  the  son,  un- 
impaired, while  the  father  will  e^joy 
the  benefits  of  a  larger  portion,  the 
half,  namely,  instead  of  the  third. 


C.  vi.  01.  6.  3. 

The  usufruct  of  the  father  over  tilings,  the  ownership 
of  which,  as  part  of  the  j)eculium  adveniitium,  helonged  to 
the  son,  would  he  lost  by  emancipation.  It  was  as  an  equiva- 
lent for  this  that  the  property  in  one- third  of  these  things  was 
given  to  the  father  on  emancipation.  Justinian  substitutes  the 
usufruct  of  one-half,  for  the  ownership  of  one-third. 


8.  Item  nobis  acqulritiu*  quod 
servi  nostri  ex  traditione  nanciscun- 
tur,  sive  quid  stipulentur,  vel  ex  quali- 
bet  alia  causa  acquirant:  hoc  enim 
nobis  et  ignorantibus  et  invitis 
obvenit ;  ipse  enim  servus  qui  in  po- 
testate  alterius  est,  nihil  suum  ha- 
bere potest.  Sed  si  heres  institutus 
sit,  non  alias  nisi  nostro  jussu  here- 
ditatem  adire  potest ;  et  si  nobis  ju- 
bentibus  adierit,  nobis  hercditas 
acquiritur,  perinde  ao  si  nos  ipsi 
heredes  instituti  essemus;  et  con- 
venienter  scilicet  nobis  legatum 
per  eos  acquiritur.  Non  solum 
autem  proprietas  per  eos  quos 
in  potestate  habemus,  nobis  ac- 
quiritur, sed  etiam  possessio ;  oujus- 
cumque  enim  rei  possessionem  adepti 
fuerint,  id  nos  possidere  videmur : 
unde  etiam  per  eos  usucapio  vel 
longi  temporis  possessio  nobis  acee- 
dit. 


3.  So,  too,  all  Jthat_c>uii_8lft.YfiS__ac- 
qn^fA  hy  trftif^'^"i  ^r  Stipulation,  or 
in  any  other  way,  isacquired  for  us ; 
and  that  even  witliout  our  idiow- 
Icdge  and  against  our  wishes.  For 
the  slave  who  is  in  the  power  of  any 
one  cannot  himself  have  anything  as 
his  own.  Anrl  if  hfl  ia  inRtitntfifi  [ipir^ 
he  cannot  enter  on  the  inheritance 
excepFTy  our  direction.  And  if  he 
enters  by  our  direction,  we  acquire 
the  inhentajice"  exactly  as  if  we  Jiad 
ourselves  been  instituted  heirs.  Le- 
gaSies,  again,  are  equally  acquired  for 
us  by  our  slaves.  And  it  is  not  only 
the  ownership  which  is  acquired  for 
us  by  those  whom  we  have  in  our 
power,  but  also  the  possession. 
Everything,  of  which  they  have  ob- 
tained possession,  we  are  considered 
to  possess,  and  consequently  we  have 
through  them  the  benefits  of  usu- 
capion and  possession  longi  temporii. 
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Gai.  ii.  87.  89. 

AU  tJiat  the  slave  had  belonged  to  his  master ;  and  this  rule 
was  subject  to  no  exceptions  sucli  as  those  which  the  indul- 
gence of  the  emperors  introduced  for  the  benefit  of  the  Jiliiis- 
familias.  His  peculium  was  always  at  the  disposition  of  his 
master,  and  it  made  no  difference  what  was  the  mode  in  which 
he  acquired :  he  acquired  it  for  his  master  even  though  his 
master  had  not  consented  or  even  known  of  the  acquisition. 
Therefore,  if  the  slave  received  anything  in  pursuance  of  a 
stipulation  (sive  quid  stipulentur),  he  acquired  it  for  his  mas- 
ter, although  he  could  not  bind  his  master  by  promising  any- 
thing to  a  person  who  stipulated  for  anything  from  him.  The 
slave  could  not  make  his  masters  condition  worse;  and  as  an 
inheritance  might  be  more  onerous  than  lucrative,  for  the  debts 
of  the  deceased,  which  the  heir  was  bound  to  pay,  might  ex- 
ceed the  value  of  his  property,  a  slave  was  not  permitted  to 
accept  an  inheritance,  except  by  his  master  s  express  command. 
A  legacy,  on  the  other  hand,  could  not  be  otherwise  than  ad- 
vantageous, and  therefore  a  legacy  given  to  a  slave  immediately 
belonged  to  his  master.  There  was  a  minor  difference  between 
the  institution  of  a  slave  as  heir,  and  a  gift  to  him  of  a  legacy, 
which  deserves  mention.  The  right  to  a  legacy  dated  from 
the  death  of  the  deceased ;  the  right  to  an  inheritance  dated 
from  the  time  of  entering  on  an  inheritance.  The  slave,  there- 
fore, acquired  a  legacy  for  the  benefit  of  the  master  to  whom 
he  belonged  at  the  time  when  the  deceased  died ;  but  a  slave 
instituted  heir,  acquired  for  the  master  to  whom  he  belonged  at 
the  time  of  entering  on  the  inheritance.  If,  therefore,  the 
slave  changed  masters  or  became  free  between  these  times,  he 
acquired  a  legacy  for  his  former  master,  but  took  an  inherit- 
ance for  his  new  master,  or,  if  free,  for  himself. 

The  physical  fact  of  possession  might  be  accomplished 
through  a  slave,  but  not  the  intention,  which  was  requisite  for 
legal  possession.  It  was  necessary  that  the  master  should  have 
the  intention  of  treating  the  thing  possessed  by  the  slave  as  if 
he  himself  were  the  owner.  Animo  nostroy  says  Paul,  corpore 
etiam  alienoy  possidemus,  (D.  xU.  2.  3.  12.)  The  master 
could  not,  therefore,  acquire  through  the  slave  legal  possession, 
as  opposed  to  mere  detention,  without  his  knowledge  and  con- 
sent, as  he  could  acquire  ownership ;  except,  indeed,  when  the 
slave  possessed  a  thing  as  part  of  his  peculium,  for  then  the 
permission  to  have  a  peculium  was  considered  as  enabling  the 
slave  to  exercise  the  intention  of  ownership.     (D.  xli.  2.  1. 5.) 

4.  De  lis   autem  servis  in  qnibus  4.  As  to  slaves  of  whom  we  have 

tantum  nstiinfirnctam  habemos,  ita      only  the  asufract,  it  has  been  decided 
placnit,  at  qnidquid  ex  re  nostra  vel      that  whatever  they  acquire  by  means 
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ez  operibns  sois  acquirant,  id  noUs 
a^jiciatur;  quod  vero  extra  eas  cansas 
persecuti  stmt,  id  ad  dominum  pro- 
prietatis  pertineat:  itaqne  si  is  ser- 
vos heres  institntus  sit,  legatamve 
quid  ei  aut  donatum  faerit,  non  usu- 
fruotuario  sed  domino  proprietatis 
acquiritur.  Idem  placet  et  de  eo  qui 
a  nobis  bona  fide  possidetur,  sive  is 
liber  sit,  sive  alienus  servus :  quod 
enim  placuit  de  usufructuario,  idem 
placet  et  de  bona  fide  possessore : 
itaque  quod  extra  istas  duas  causas 
acquiritur,  id  vel  ad  ipsum  pertinet, 
si  liber  est,  vel  ad  dominum,  si  servus 
est.  Sed  bonac  fidei  possessor,  cum 
usuceperit  servum,  quia  eo  modo 
dominus  fit,  ex  omnibus  causis  per 
eum  sibi  acquirere  potest ;  fructuarius 
vero  usucapcre  non  potest,  primum 
quia  non  possidct,  sed  habct  jus 
utendi  fruendi,  deindo  quia  scit  ser- 
vum alienum  esse.  Non  solum  autem 
proprietas  per  eos  servos  in  quibus 
usumfructum  habemus  vel  quos  bona 
fide  possidemus,  aut  per  liberam  per- 
sonam quae  bona  fide  nobis  servit, 
nobis  acquiritur,  sed  etiam  possessio. 
Loquimur  autem  in  utriusque  per- 
sona secundum  definitionem  quam 
proximo  exposuimus,  id  est,  si  quam 
possessionem  ex  re  nostra  vel  ex  suis 
operibus  adepd  fuerint. 


of  anything  belonging  to  us,  or  by 
their  own  labour,  shall  belong  to  us ; 
but  that  all  they  acquire  from  any 
other  source  shall  belong  to  the 
owner.  So  if  a  slave  is  made  heir, 
or  anything  is  given  him  as  a  legacy 
or  gift,  it  is  the  owner,  not  the  usu- 
fructuary who  receives  the  benefit  of 
the  acquisition.  It  is  the  same  with 
regard  to  any  one  whom  we  possess 
bona  fid€f  whether  a  freeman  or  the 
slave  of  another  person  (for  the  rule 
with  regard  to  the  usufructuary  holds 
good  with  regard  to  the  bona  Jide 
possessor),  everything  the  person 
possessed  acquires,  except  from  one 
of  the  two  sources  above-mentioned, 
belongs  to  himself,  if  he  is  a  free- 
man, and  to  his  master,  if  he  is  a 
slave.  When  the  bona  fide  possessor 
has  gained  the  property  in  the  slave 
by  usucapion,  he,  of  course,  becomes 
the  owner,  and  all  that  the  slave  ac- 
quires is  acquired  for  him.  But  the 
usufructuary  cannot  acquire  by  use ; 
first,  because  he  has  not  the  posses- 
sion, but  only  the  right  of  usufruct ; 
and  secondly,  because  he  knows  that 
the  slave  belongs  to  another.  It  is 
not  only  the  ownership  that  is  ac- 
quired for  us  by  the  slaves  of  whom 
we  have  the  usufruct,  or  whom  we 
possess  bona  fide,  or  by  a  free  person 
whom  we  employ  as  our  slave  bona 
fide  ;  we  acquire  also  the  possession. 
But  in  saying  this  we  must  be  un- 
derstood, with  regard  to  both  slaves 
and  freemen,  to  adhere  to  the  dis- 
tinction laid  down  previously,  and  to 
refer  only  to  the  possession  Uiey  have 
obtained  by  means  of  something  be- 
longing to  us,  or  by  their  own  labour. 

Gai.  ii.  91-04. 

The  usufructuary  was  entitled  to  the  fruits  of  the  slave,  that 
is,  to  his  services,  and  to  the  profits  derived  from  letting  out 
his  services  to  others ;  but  what  the  slave  acquired  by  stipula- 
tion, gift,  legacy,  or  similar  means,  was  no  part  of  the  fruits, 
and,  therefore,  did  not  belong  to  the  usufructuary.  If  the 
means  of  acquisition  were  derived  from  the  usufructuary,  as, 
for  instance,  if  tlie  slave  acquired  by  parting  with  any  of  the 
produce,  then  the  case  would  be  different. 

What  is  true  of  the  usufructuary,  is  true  also  of  a  lonafide 
possessor,  either  of  the  slave  of  another,  or  of  a  person,  in 
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fact,  free,  but  honestly  believed  to  be  a  slave.  And  the  bona 
fide  possessor  has  the  advantage  over  the  usufractuary  pointed 
out  in  the  text,  that  as  he  has  the  possession,  which  no  usu- 
fructuary can  have,  for  no  usufructuary  intends  to  treat  the 
thing  as  if  he  were  the  owner,  this  possession  may^  if  continued 
long  enough,  give  the  rights  of  usucapion  over  a  moveable, 
or  of  poasessio  longi  temporU  over  an  immoveable. 


5.  Ex  his  itaqne  apparet,  per  libe- 
ros  homines  quos  neque  nostro  juri 
Biibjectos  habemns,  neque  bona  fide 
possidemos ;  item  per  alienos  servos 
in  quibus  neque  usumfrnctum  habe- 
mus  neque  possessionem  justam, 
nulla  ex  causa  nobis  acquiri  posse. 
Et  hoc  est  quod  dicitur,  per  extra- 
neam  personam  nihil  acquiri  posse : 
excepto  eo  quod  per  liberam  per- 
sonam, veluti  per  procuratorem,  pla- 
cet non  solum  scientlbus  sed  et  igno- 
rantibus  nobis  acquiri  possessionem, 
secundum  divi  Severi  consdtutionem, 
et  per  banc  possessionem  etiam  do- 
minium, si  dominus  fuit  qui  tradidit, 
vel  usucapionem  aut  longi  temporis 
pnescriptionem,  si  dominus  non  sit 


6.  Hence  it  appears  that  we  can- 
not acquire  by  means  of  free  per- 
sons not  in  our  power,  or  possessed 
by  us  bona  fide ;  nor  by  the  slave  of 
another,  of  whom  we  have  neither 
the  usufruct,  nor  the  possession. 
And  this  is  meant,  when  it  is  said, 
that  nothing  can  be  acquired  by 
means  of  a  stranger;  except,  indeed, 
that  according  to  the  constitution  of 
the  Emperor  Severus,  possession  may 
be  acquired  for  us  by  a  free  person, 
as  by  a  procurator,  not  only  with, 
but  even  without  our  knowledge ;  and, 
by  this  possession,  we  acquire  the 
property,  if  it  was  Uie  owner  who  de- 
livered the  thing,  or  the  usucapion  or 
prescription  longi  temporis^  if  it  was 
not. 


Gai.  ii.  06;  C.  iv.  27. 1 ;  D.  xlL  1.  20.  2;  C.  vii.  32. 1. 

The  rule  of  the  older  law  was  that  no  person  could  be  repre- 
sented per  extraneam  personam^  i.  e,  by  a  person  who  was  not 
under  his  power,  in  any  of  those  acts  which  were  regulated  by 
the  civil  law.  Thus,  no  one  could  acquire  the  ownership  of  a 
thing  for  another ;  if  he  received  anything,  as,  for  instance, 
by  mancipation  or  in  Jure  cessio,  although  he  received  it  ex- 
pressly for  another,  still  this  other  person  did  not  thereby  ac- 
quire the  property  in  the  thing.  But  a  mere  natural  fact  such  as 
Uiat  of  possession  could  take  place  for  the  benefit  of  one  per- 
son through  another  person,  if  the  person  for  whose  benefit  the 
thing  was  possessed  had  but  the  intention  of  profiting  by  it, 
and  then  this  possession  might  lead  through  usucapion  to  owner- 
ship. If,  however,  a  person  was  charged  with  the  management 
of  the  afiairs  of  another,  he  could  exercise  an  intention  of  pos- 
sessing for  the  benefit  of  the  person  for  whom  he  acted,  which 
a  mere  stranger  could  not ;  and  thus  it  was  possible  non  solum 
scientlbus  sed  etiam  ignorantibuSy  i.e.  for  persons,  who  did  not 
know  even  of  the  fact  of  possession,  to  acquire  legal  possession 
through  an  agent.  But,  though  the  text  would  be  likely  to 
mislead  us,  we  learn  from  the  constitution  of  Severus  and  An- 
toninus (vii.  82.  ] ),  that  usucapion  did  not  commence  imtil  the 
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person,  for  whose  benefit  the  thing  was  posseseed,  knew  of  tlie 
possession.  And  a  great  change  was  made  by  the  later  law, 
which  allowed  tliat,  whfu,  in  transferring  the  posBcesiau  to  the 
procurator,  the  owner  also  transferred  the  ownership,  tliis  owner- 
ship should  he  at  once  acquired  for  the  person  who  employed 
the  procurator. 


6.  Hactenus  lantiRpcr  admoDtiiaBe 
anfficit,  queinaclmodum  Gingula>  rea 
nobis  ocquimnturi  nam  legntomm 
jus,  quo  ct  ipao  jure  BinniiliE  res 
nobis  scquiruntur,  item  ftdeicominig- 
Bonun  ubi  Riugultu  rca  nobiii  relin- 
qnuntur,  opportuaiai  iaferiore  loco 
referemua.  YiJcamus  itaqua  nunc 
quibus  moilia  per  umveniutem  res 
Hcqninintiir:  ei  cui  ergo  heredcs  fact! 
snmua,  bitb  cojns  bononim  posscS' 
sionem  petierimns,  vet  Hi  quern  ar- 
rogavcrimus,  vel  si  ci^ns  bona  liber- 
Uttun  conaervandarum  caasa  nobis 
•ddicta  (iiorint,  ejus  res  omnes  ad 
DOB  transeuDt.  Ac  priiis  de  heredi- 
talibus  dispiciamus,  quaran  duplex 
conditio  est,  nam  vol  cz  testamunto 
vel  ab  intestato  ad  nos  pertinent;  et 
prina  est,  ut  dc  his  dinpiciamuB  qmu 
ex  teslamcnto  nobis  obveniont    Qua 

dinaudis  teBtameotia  oxponere. 


6.  What  we  have  said  reapeciJng 
the  model  of  tlio  acquisition  of  par- 
ticular things,  ma;  suffice  for  ibe 
preeenL  For  we  Ghall  speak  more 
conveniently  hereafter  of  the  law  of 
legacioB,  by  vbich  also  we  acquire 
property  in  particulu  tilings,  and  of 
Jidricammitta,  by  which  particular 
things  are  left  us.  Let  us  now  speak 
of  the  modes  of  acquiring  pi-r  vNi'iir- 
lUatfTn.  If  we  am  made  heir,  or  seclc 
possession  of  tlie  goods  of  any  one, 
or  arrogate  any  one,  or  goods  are 
adjudged  to  UB  in  order  to  preserve 
tJie  liberty  of  alaves,  in  tlicae  eases 
all  that  belonged  to  the  parson  to 
whom  we  succeed  passes  to  ns.  First 
let  us  treat  of  inheritances,  which 
may  be  divided  into  two  kinds,  ac- 
cording as  they  come  to  ua  by  testa- 
ment or  ab  inltitala.  IVe  will  begin 
with  those  which  come  to  us  by  testa- 
ment; and  fui  lis,  it  is  necessary  in 
the  first  pill  ,  to  explain  the  for- 
malities  requisite  in   making  testa- 


Gil,  ii.  07-iofi. 
We  now  pass  to  the  acquisition  of  a  universiias  rertim,  to 
the  cases  in  which  one  man  succeeded  to  the  persona  of  an- 
other, and  acquired  in  a  moss  all  Ills  goods  and  all  his  rights. 
(See  Introd.  sec.  77.) 


DE  TESTAMENTIS  ORDINANIHS. 


The    woni   testament   is    derived 
bom  tetlatio  menlii;  it  testifies  the 
of  tba  mind. 
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mentis  nostra  justa  contestatio,  in  id  solemniter  facta,  ut 
post  mortem  nostram  valeat;  and  Modes  tin  u  a  (D.  xxviii.  1.  I) 
givo3  voluntatis  nostrm  justa  seuteiitia,  de  eo  quod  quis  post 
mortem  suamJieTi  cult ;  tho  vord  jusla  implying  in  each,  that, 
in  order  to  be  valid,  the  testament  mu9t  be  made  in  comphance 
with  tbo  forma  of  law.  Aitei  codicils  were  permitted,  these 
definitions  are  not  quit«  exact,  because  they  would  include 
codicils  aa  well  as  what  are  properly  called  testaments.  La- 
grange suggests  OS  a  more  accurate  definition  tho  solemn  act  of 
our  will  by  which  we  instatnia  a  direct  heir. 


1.  Sod  nt  nihil  antiqaitatia  penitna 
ignoretnr,  sciendum  est  olim  quidem 
dao  genera  leatamentorum  in  lun 
(bisse:  qoomm  altnra  in  pace  et  in 
odo  ntebantur.  quod  coletis  comitiiB 
appeUnbint;  allero,  cum  in  pnclium 
ezitnri  eaaent,  quod  prodnctum  dice- 
batoT.  Acc«S8it  deinde  tertium  genus 
teatamenlomm,  quod  dicebator  per 
Ks  et  libram,  Bcilicet  quia  per  emanci- 
pationem,  id  est,  imaginuiaiD  qnam- 
dam  Tenditionem  ogebatur,  quinqus 
teslibua  et  libripende  dvibus  ramanis 
puberibns  prKsentibus,  et  eo  qui 
familin  emptor  dicebatur.  Sed  ilia 
quidem  priora  dao  genera  testamen- 
lorum  ei  Teteribue  temporiboB  in 
denietadinem  abiemii': 'quod  vero 
per  tea  et  libram  flebBt,..'iet  diatius 
permansit,  attamen  parlim  et  boo  in 


I.  That  notbing  belonging  to'an- 
tiquit;  may  be  altogether  unknown, 
it  ifl  necessary  to  observe,  that  for- 
merly there  irere  two  Idnda  of  testa- 
mentg  jp  use :  the  one  was  employed 
in  times  of  peace,  and  was  named 
calatii  eomitiii.  the  Other  wag  em- 
ployed  at  the  moment  of  setting  ont 
to  btttUe,  and  was  termed  procfnaic". 
A  third  spectcfi  was  aflerwarda  added, 
ealled  per  «  tl  fiftrnm.  being  effected 
hy  emancipation,  that  is,  an  imagi- 
naiy  sale  in  the  presence  of  five 
witnesses,  and  the  libripem,  alt  cid- 
zena  of  Rome,  above  the  age  of 
pnberty,  together  with  him  who  waa 
called  the  mplor /amilia.  The  two 
former  kinds  of  testaments  fell  into 
disDSO  even  in  ancient  limes;  and 
that  made  prr  m  tl  libram  also,  al- 
though ilcontinued  longer  in  practice, 
has  now  partially  ceased  to  be  mads 
vseot 


if    itW^'i 
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When  the  head  of  a  family  died,  the  law  in  Emcient  times 
determined  on  whom  bis  persona,  that  is,  the  aggregate  of  his 
political  and  social  rights,  should  devolve.     If,  however,  he  had    . 
a  place  in  the  comitia  curiala,  he  could  get  a  special  law  ii^CM*,  -   ' 
passed,   aftenng   the   course   of  devolution   according   to  his.  A,  —   •   \ 
wishes.      Valuta   comitia   {calo,  to  call)   is  merely  another  **J*^       / 
name  for  the  comilia  curiata  meeting  on  particular  occasions.  -.^  <^     ^ 
A  will  was,  therefore,  a  private  law ;  and  hence  legare  (lex) 
came  to  be  used  as  the  appropriate  word  for  the  maJung  testa-  w**^  p*. 
montary  dispositions.     Procinctus  properly  means  an  army  in  C4*iuiu,Uu^ 

marching  and  fighting  order  {Procinctus  est  expedilus  et  ar- 

matus  exercitua — G.  ii.  101);  and,  as  the  army  was  to  the 
Roman  soldier  what  the  comitia  were  to  tbo  citizen  in  peace, 
making  a  will  in  procinctu  was,  in  like  manner,  obtainiDg  the 
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aaDction  of  a  private  law.  It  is  only  by  a  confusion  of  t^trms 
that  tlifi  will  vos  called  procinctum  instead  of  in  prociiictn 
factum.  The  plebcioDS,  not  being  members  of  the  coiniUa 
curiata,  were  only  enabled  to  make  a  will  by  the  indirect 
metliod  of  a  sale— a  method  also,  in  many  cases,  adopted  By 
patncitms,  hs  r.lif;  romitia  calala  were  only  held  twice  a  ysar. 
(Gai.  ii.  lOi.)  The  fierediias,  oz  familia  (for  familia  was 
nscd  to  e]n>re8S  all  that  the  testator  gave),  was  sold  by  manci- 
patio  to  the  pnrcbaser,  who  thus  acquired  as  complete  power 
over  it  as  the  heir  nominated  in  the  coniilia. 

The  law  of  the  Twelve  Tables  declared,  Ubi  iiyastit  super 
___  pecunia  ttitelave  sua  rei,  itn  jus  eslo.     Even  commentators 

[uKiiohWi  W^    who  have  recognised  the  sale  per  <es  el  libram,  as  belonging 
hTcwh  ^p*  7ut'<-  ^°  *''°  "'"^y"*  Quiriliuiii,  and  as  a  means  of  making  testaments 
'  ^_  adopted  by  the  plebeians  as  being  excluded  from  the  calata 

comitia,  have  supposed  these  words  of  the  Twelve  Tables  to 
Ji^^Mj  fH  H#*  [ft]  im^e  conferred  a  new  power  unknown  before  in  law.  It  is  sin- 
iH^tfr.  Tu  n  gular  that  any  one  could  have  supposed  that  tlie  power  of  dis- 
?(u(«|nHM^iH(J.posiiig  by  testament  was,  in  any  way,  given  b^  tho  Twelve 
It  IfiTn.i.*  k  ^  Tables ;  for  we  know  that  the  method  of  a  fictitious  sale  was 
irGhfti-  Uf-VTlr  '^^^'^"^^  '^^^  *^'^  Twelve  Tables,  and  that  no  simpler  mode  of 
^  making  a  testament  was  considered  valid  until  the  introduction 

U)«*  H*/Uli;  of  the  pnctorian  law.  Whereas,  if  the  Twelve  Tables  created 
A.  Kt ;'  i^iaS.  the  power  of  giving  by  testament,  it  is  exceedingly  improbable 
tnmJBi ",  that  recourse  would  have  been  subsequently  had  to  tho  fiction  of 

■  jt^^  a  sale.    The  Twelve  Tables  did  but  pronounce  tlie  existing  law 

y.w»[ti*  ^^  ^^^  subject  (see  Introd.  sec.  12) ;  and  that  this  was  so,  may 

be  seen  clearly  from  tlie  otlier  fragments  which  wo  have  of  the 
fifth  Table.  The  next  fragment  in  the  arrangement  ordinarily 
adopted,  provides  that,  if  there  is  no  suusheres,  an  uijnatus 
shall  succeed ;  and  the  next  fragment  to  that  provides  uiat  in 
default  of  agnati  the  gen ti lei  shall  succeed.  No  one  can  sup- 
pose tliat  the  succession  of  tho  gens,  one  of  the  most  marked 
features  of  the  constitution  of  the  gentt's,  both  of  Rome  and 
Attica,  was  a  new  enactment  of  the  Twelve  Tables. 

Originally  the  testator  sold  the  inlicritance  to  the  person  who 
I,        .  was  really  to  be  the  heir.     'Ihe  purchaser,  as  ijalus  express^ 

W\  JtU^  wti*'  it,  iiereats  locum  ohtutebaf,  and  the  testator  instructed  liim 
how  he  wished  his  property  to  be  disposed  of  after  his  death. 
But  OS  the  sale  was  irrevocable,  a  testator  might  be  very  glad 
to  escape  firom  proclaiming  an  heir  whose  position  be  could  not 
afterwEuds  affect.  The  object  was  attained  by  selling  the  in- 
heritance to  a  third  person ;  and  ihe  familite  emntor  came  to  be 
tiius  a  mere  strapper,  who  was  only  appointeJ  diets  gratia  to  go 
through  tlie  foroLuf  sale.  (Gai.  ii.  103.)  The  process  of  seUing 
to  this  fiotitions  straoger  is  given  at  length  in  Gaius  (ii.  104). 
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The  testator,  having  first  committed  his  testament  to  writing,  w  f  ^  "^ 
summoned  five  witnesses,  aiid  a  balanceholdcr  (lihripenHLL^^vA  ilL  Upi^yiuAA^ 
then  gave  by  mancipation  his  inheritance  to  the  purchaser.  The  ^^^^  ^ 
purchaser,  on  receiving  it,  instead  of  using  the  ordinary  form,  i^*l  j} 
pronounced  these  words,  Familiam  pecuniamque  tuam  endo ('** ^^  tj^**" 
mandatam  tutela  custodelaque  mea  recijno  eaque  quo  te  jure  4c*  jfiuiu^  Om 
testamen  turn  facer e  possis  necundum  legem  puhlicani  hoc  (ere  "-  ^  jT^ 
(or,  as  some  added,  aneaque  libra)  esto  mihi  empta :  he  then,  l-^'' ' 

after  striking  the  scale  with  it,  gave  the  piece  of  copper  to  the  t^  •  i        .  |\ 
testator,  as  the  price  of  the  inheritance.     The  testator,  holding         r**^] 
the  tablets  on  which  his  testament  was  written,  said,  Hac  ita^  |^,  ^  ^^  ^ 
fit  in  his  tahulis  ceriHque_  sj^xi^tta  sunt,  it  a  do.  iUkJugii,  ita 
lector,  it  a  que  vos^  Qui  rites,   testimonium  mihi  perhihetote.   fe  fJil^*  ^'1l 
Tills  announcement   of  his  wishes  was   termed   nuncupatio,   n  Q.' 

Nuncupare  est  pa  lam  fwminare.  (Gai.  ih.)  The  term  is  y^^^  5«*tiv 
properly  applicable  to  a  verbal  statement ;  but  the  expression  ^  %^w\l 
of  the  testator's  wislies  was  really  considered  as  made  verbally,  ^^ 

as  the  announcement  that  the  written  documents  contained  a 
declaration  of  the  testator's  wishes  was  taken  as  a  compendious 
mode  of  stating  what  those  wishes  were.     (Gai.  ih.) 

The  concluding  words  of  the  paragraph,  partim  et  hoc  in 
usu  esse  desiit,  allude  to  the  change  above-mentioned  from  a 
sale  to  tlio  real  heir  to  a  sale  to  a  stranger.  The  sale  became  a 
mere  matter  of  form,  and  the  testament  was  that  which  the 
testator  wrote.  When  the  mode  of  making  testaments  by  the 
calata  comitia  fell  into  disuse  we  do  not  know,  but  probably 
at  an  early  time  of  the  Republic.  Cicero,  De  Nat,  Deor,  2.  3, 
speaks  of  the  testament ufn  in  jirocinctu  as  still  existing.  (See 
also  Yell.  Paterc.  2.  5.)  But  as  the  imperial  constitutions 
(see  next  Title)  gave  all  soldiers  the  power  of  making  a  testa- 
ment without  obsen'ing  the  usual  forms,  the  testaments  of  sol- 
diers under  the  Empire  were  valid,  not  by  being  made  in  pro- 
cinctu,  that  is,  by  virtue  of  the  army  being  regarded  as  an 
assembly  of  citizens,  but  by  the  power  which  was  given  to  each 
soldier  of  making  an  informal  testament. 

2.  Sed  pnudicta    quidcm    nomina  '2.  Tliese  three  kinds  of  testament 

testamentomm  ad  jus  civile  refere-  belonged  to  the  ci\'il  law,  but  after*  Cil    /4   k 

bantur.     Postea  vero  ex  edicto  pnu-  wards  another  kind_was_  introduced  ^^\L  wffi**^ 

toris  forma  alia  faciendonim  testa-  by  the  edict  of  tlie  pra?tor.    Hy  the  iviflj   i-  J  hfcCu 

mentorum  introducta  est:  jure  enim  jus  honorarium  no  emancipation  was  ^ 

honorario  nulla  omancipatio  desidcra-  necessary,  but  the  signature  of  seven  li^ndtC^^   ^ 

batur,  sed  septem  tcstium  signa  saffi-  witnesses  was  sufficient    The  signa-  -^ . 

ciebant,  cum  jure  civili  signa  iestium  ture  of  witnesses  was  not  required  by  'Wm**  'tttii.44*, 

non  erant  necessaria.  the  ci>Tl  law.  ftHL^    /w  /C 

The  prffitor  permitted  an  heir  instituted  in  a  testament  to  m«^  uc<4^^i  ' 

^  'I 
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9mr^L%H^  ivi^  have  the  inheritance,  even  though  the  form  of  mancipation  was 
L<aiZi^ut^  i^ot  gone  through.  He  could  not,  indeed,  make  this  person 
/    /*?/   j^     ^^^^'  ^Q^  ^^  ^'^  necessary  that  an  heir  should  denveliis  rigEts 


'  *        t   . 


I 


exchisivcly  from  the  civil  law :  hut  he  gave  him  the  lonofum 

//SLAcm.  »iViQ'  vossenHio,  that  is,  permitted  him  to  enjoy  exactly  what  he  would 

AtT  ^  /  ZT^  \\i^^<i  enjoyed  if  he  had  heen  properly  constituted  heir.     The 

V  preetor,  however,  required  that  the  testament  in  which  he  was 

instituted  should  have  heen  made  in  the  presence  of  seven  wit- 


.  rrr/  iLi.-i^  nesses.     This  was  really  the  numher  of  witnesses  which  there 
/  ^     would  have  heen,  had  the  form  of 


mancipation  heen  gone 
through,  if  the  lihripens  and  familuc  emptor  were  included. 
Thus  the  pnetor,  while  dispensing  with  the  mere  form  of  man- 
cipation, retained  exactly  the  same  check  against  fraud,  which 
that  form  would  have  afforded.     (See  Ulp.  Reg.  28.  C.) 


3.  Sed  cum  paulatim,  tarn  ex  usu 
hominiim  quam  ex  constitutionum 
emendationibas,  ctvpit  in  unam  con- 
Bonantiam  jus  chile  et  pra^torium 
jungi,  constitutum  est  ut  uiio  eodem- 
que  tempore  (qnod  jus  civile  quodam- 
modo  cxigebat)  septcm  testibus  ad- 
liibitis,  et  subscriptione  testium  (quod 
ex  constitutionibtis  invcntum  est)  et 
ex  edicto  pra>toris  signacula  testa- 
mentis  imponerentur :  ut  hoc  jus 
tripartitum  esse  vidcatur,  ut  testes 
quidcm  et  eorum  pro^sentia  uno  con- 
textu,  testamenti  celebrandi  gratia,  a 
t     u.  ^     L  i*^"^  cvrM  descendant;  subscriptioncs 

w^/oSb,  i*i^**trUH   BUtem  testatoris  et  testium  ex  sacra- 
J  f  rum  constitutionum  obaervatione  ad- 

fiUU4  O^Hi*«^        hibeantur,  signacula  autem  et  tes- 
»     -   ^^,—     tium  Dumerus  ex  edicto  pratoris. 

^C^.%ot(^  k4C^  Out  LtJu  t0Ul  - 


3.  But  when  the  progress  of  so- 
ciety and  the  imperial  constitutions 
bad  produced  a  fusion  of  the  ciyU 
and  tbe  pra-torian  law,  it  was  esta- 
blishcd  that  the  testament  should  bo 
made  all  at  one  time,  in  the  presence 
of  seven  witnesses  (two  points  re- 
quired by  the  civil  law),  with  the 
subscription  of  the  witnesses  (a  for- 
mality introduced  by  the  constitu- 
tions), and  with  tlieir  seals  appended, 
acconling  to  the  edict  of  the  pnetor. 
Thus  the  law  of  testament  seems  to 
have  had  a  triple  origin.  The  neces. 
sity  for  witnesses,  and  their  presence 
to  give  the  testament  the  re<|uisite 
formality,  at  one  continuous  time  are 
derived  from  tlie  civil  law;  the  sub- 
scriptions  of  tlie  "testator  and  wit- 
nesses  from  the  impoHn  constitu- 
tions ;  and  tlie  seals  of  the  witnesses 
and  their  number,  from  the  edict  of 
tlio  prrctor. 


*  «        _ 

Ihciii«w«|  «ya^ 


I  C.  Yi.  23.  21. 

The  different  formalities  requisite  were  to  he  gone  through 
one  immediately  following  after  another,  so  as  to  make  the 
whole  one  transaction.  Est  autem  uno  contextu  nullum 
actum  alienum  teatamcnto  intermUcere  (D.  xxviii.  1.  21.  3), 
a  requirement  prohahly  horrowed  from  the  comitia  calatUy 
where,  if  the  comitia  were  interrupted,  all  business  had  to 
hepfin  entirelv  again.  The  provision  that  the  witnesses  should 
meet  for  the  purpose  of  attesting  the  will  may  likewise  have 
heen  horrowed  from  the  comitia ^  to  which  all  who  had  a  right 
to  attend  were  specially  summoned. 


^M* 


•v ..  ^.  «=  -" '  '^.  t'™ /*"'  ^^^^;^P^ 

The  testator  placed  before  the  seven  witnesses  his  testament,  l^^^^l^  ^^  fC 
written  either  by  himself  or  by  some  one  else,  and  in  their  pre-  .r^ 

sence,  if  it  was  not  written  by  himself,  subscribed  it,  that  is,      ^^*^~  * 
wrote  his  name  at  the  foot;  if  the  testament  was  in  his  own    i  ^  ^ 
handwriting,  his  signature  was  not  nffinRflary.      Each  of  the  ^  ^  ^  *  ^^ 
witnesses  then  put  his  signature  {subscriptio)  to  it,  and,  the   7/ar*W«*  /* 
testament  having  been  closed  or  rolled  up,  his  seal.  ^  *  m    !*£•   . 

If  the  testator  wished  to  make  a  secret  testament,  of  which  •'«««U******  -J 
no  one  should  know  the  contents,  he  placed  it  before  the  wit-  m^  h  auM*^- 
nesses  closed  or  rolled,  and  sometimes  sealed  up  to  the  end  of  ^j  l  h^ 
the  writing,  and  declared  that  it  was  liis  testament.     On  the  « 

portion  remaining  open  he  placed  his  signature,  or,  if  he  could  ****^  /^  '"'^ 
not  write,  an  eighth  witness  signed  in  his  place :  the  witnesses  fUufu^  *m*^ 
then  affixed  their  signatures,  and  subsequently  their  seals.  (0.  '  ^^'* 
vi.  25.  21.)  Uvi^lu*^ 

It  was  in  the  reign  of  Valentinian  the  Third  in  the  East,  ., 
and  of  Theodosius  the  Second,  his  colleague,  in  the  West,  that "  tM***  ^jm 
the  new  form  of  testament  described  in  the  text,  and  which  |^  ^^u,  i^nMfw 
received  the  name  of  testamentum  tripartitum^  was  substituted  i ,  i  v  /. 
for  the  ancient  ones.  J3ut  in  the  West  the  form  per  aes  et  \^  i 
lihram  was  never  quite  superseded,  and  traces  of  it  are  to  be  ^^  ^uJhi.  ^ 
found  even  in  the  middle  ages.  j^  liiJHi 

4.  Sed  his  omnibus  a  nostra  con-  4.  To  aU  these  formalities  we  have      ^  ,  / 
stitntione,  propter  testamentonim  sin-      enacted  by  our  constitution,  as  an     Hlki  Ufui  (HsJi 
ceritatem,  ut  nulla  fraus  adhibeatur,      additional  security  for  the  genuine-  ^        * 

hoc  addi turn  est:  ut  per  manum  tes-      ness  of  testaments,  and  to  prevent  ( ^^^  nh^hti^ 

tatoris  vel  testium    nomen  hcredis      fraud,  that  the  name  of  the  heir  shall  .    u-     '  j^, 

exprimatur,  et  omnia  secundum  illius      be  written  in  the  handwriting  either  ^   '^  ^ 
constitutionis  tenorem  procedant.            of  the  testator  or  of  the  witnesses  ;  .  ^ 

and  tliat  evexything  shall  be  done  T^  ^^rV  **^ 
according  to  the  tenor  of  that  consti-      - 
tution. 

C.  vi.  25.  20. 

This  additional  formaUty,  imposed  by  Justinian,  was  after- 
wards abolished  by  him.     (Nov.  119.  9.) 

5.  Possunt  autem  omnes  testes  et         5.  AU  the  witnesses  mav  seal  tf^e    . 

nno    annulo    signare    testamentnm.  testament  with  the  same  seal:  for^  «4j*i*jJ^2;    ^ 

Quid  enim  si  septem  annuli  una  sculp-  as  Fomponius  says,  what  if  the  en-  j        j     i/t 

tura  fuerint,  secundum  quod  Pompo-  graWng  on  all  seven  sq^Is  were  the  ^  y^ 

nio  visiun  est  ?    Sed  et  alieno  quo-  same ?    And  a  witness  may  use  a    iuiib  /i i^Cuf 

que  annulo  licet  signare.  seal  belonging  to  another  person.  ..       ^ 

D.  xxmi.  1.  22.  2. 

Each  witness  wrote  by  the  side  of  his  seal  by  whom  the  seal 
was  affixed,  and  to  whose  will.  This  was  in  a  different  place 
from  the  signature  of  the  witness  required  by  the  constitutions 

s  2 
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{fiubfteriptio),  being  outside,  whereas  the  suhscrijytio  was  inside 
the  roll. 

6.  Testes  autem  ailhiberi  possunt  0.  Tliose  persons  can  be  witnesses 

ii  cum  qiiibus  tHStamenti  factio  est.  with  wliom  tliere  is  testumenti  /actio. 

Sed  neqiie  mulier,  neqiie  impubes,  But  women,  persons  under  the  age 

neque  servus,  neque  furiosus,  ncque  of  puberty,   slaves,  madmen,  dumb 

mutus,  neque  surdus,  nee  cui  bonis  persons,  deaf  persons,  prodigals  re- 

interdictum  est,  nee  is  qneni  leges  strained  from  having  their  property 

jubent    improbum    intestabilcmquo  in  their  power,  and  persons  declared 

esse,  possunt  in  numero  testium  ad-  by  law  to  be  worthless  and  incom- 

hibcri.  petcnt  to  witness,  cannot  be  witnesses. 

D.  xx\iii.  1.  20.  4.  7 ;  D.  xxviii.  I.  20. 

*  V*\u^         When  testaments  were  made  j)er  (Ch  et  lib  ram,  as  no  one 

•  ^**^  could  take  part  in  the  ceremony  of  mancipation  who  did  not 
share  in  ihejus  Qiiiritium,  no  jicrcgrinus,  no  one  who  had  not 
the  commcrciuin,  could  he  a  witness  to  a  testament.  It  was 
equally  necessary  that  the  seller,  i.e.  the  testator,  and  the  pur- 
chaser, that  is  (in  the  old  form),  the  heir,  should  share  in  the 
JUS  Quiritium.  And  therefore  no  one  who  had  not  the  com- 
mercium  could  take  any  part  in  the  tesiamenti  factio,  the 
ceremony  of  making  a  testament,  either  as  testator,  heir,  or 
witness ;  and  this  was  expressed  by  saying  that  they  were  not 
persons  with  whom  there  was  testamcnti  factio — not  persons, 
that  is,  witli  whom  any  citizen  could  join  in  such  a  ceremony. 

After  the  heir  had  ceased  to  take  a  part  in  the  ceremony  of 
mancipation,  there  was  no  longer  any  necessity  for  his  having 
those  qualifications  which  enabled  him  to  join  in  the  ancient 
ceremony.  Accordingly,  any  one  who  could  take  under  a  testa- 
ment, or  acquire  for  another,  although  unable  to  make  a  tesUi- 
ment,  was  then  said  to  have  the  test amenti  factio.  An  infant, 
for  instance,  a  madman,  or  even  a  child  bom  after  the  testator's 
death,  had  the  testamenti  factio  in  the  sense  of  being  able  to 
be  heir  (see  Tit.  19.  4),  and  a  person  might  thus  have  the  testa- 
menti factio  in  one  character  without  having  it  in  another.  He 
could  be  heir,  and  vet  be  unable  to  be  a  testator  or  a  witness. 

Women  could  take  no  part  in  such  a  solemn  legal  act  as 
mancipation,  and  therefore  could  not  be  witnesses.  Infants 
and  slaves  could  acquire  by  mancipation  for  those  in  whose 
power  they  were,  but  could  not  be  witnesses.  The  prodigus 
cui  bonis  interdictum  est  was  prevented  from  using  his  rights 
of  commercium,  and  therefore  could  not  take  part  in  a  manci- 
pation.    (D.  xxviii.  1.  18.) 

A  person  who  was  intestabilis  could  neither  make  a  testa- 
ment nor  take  part  in  the  making  of  one.  Among  such  per- 
sons were   those  condemned  for  libel,  ob  carmen  fanwsum 
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(D.  xxviii.  1.  18.  1),  for  spoliation,  repetundarum  (D.  xxii. 
6.  15),  or  adultery  (D.  xxii.  5.  14);  or  who,  having  acted  as 
witnesses  to  a  wlQ,  afterwards  refused  to  acknowledge  their 
signature  and  seal.     (Theoph.  Paraphr.) 


7.  Sed  com  aliquis  ex  testibns  tes- 
tamenti  qiiidom  faciendi  tempore 
liber  existimabator,  postea  vero  ser- 
Tus  appamit,  tarn  divus  Hadrianns 
Catonio  Vero  quam  postea  divi  Seve- 
rus  et  Antoninas  rescripserant,  sub- 
veuire  se  ex  sua  Uberalit^te  testa- 
mento,  ut  sic  habeatur  atque  si  ut 
oportet  factum  esset;  com  eo  tem- 
pore qao  testamentum  signaretur, 
omniom  consensu  bio  testis  libero- 
mm  loco  fuerit,  neque  quisquam  esset 
qui  status  ei  qucestionem  moveret 


7.  A  witness,  who  was  thought  to 
be  free  at  the  time  of  making  Uie  tes- 
tament,  was  afterwards  discovered^  to 
be  a  slave,  and  the  Emperor  Hadrian, 
in  his  rescript  to  Catonius  Yerus,  and 
afterwards  the  Emperors  Severus  and 
Antoninus,  by  rescript  declared,  that 
they  would  aid  such  a  defect  in  a  testa- 
ment so  that  it  should  be  considered 
as  valid  as  if  made  quite  regularly; 
since,  at  the  time  when  the  testament 
was  sealed,  this  witness  was  com- 
monly considered  a  free  man,  and 
there  was  no  one  to  contest  his  status. 


C.  vi.  23. 1. 


Begard  was  had  only  to  what  was  the  condition  of  witnesses 
at^  the  time  of  signature,  not  at  that  of  the  death  of  the  tes- 
tator!    (D.  xxviii.  1.  22.  1.) 


8.  Pater  nee  non  is  qui  in  potes- 
tate  ejus  est,  item  duo  fratres  qui  in 
cjnsdem  patris  potestate  sunt,  utri- 
que  testes  in  uno  testamento  fieri 
possimt;  quia  niliil  nocet  ex  una 
domo  plures  testes  alieno  negotio 
adhiberi. 


8.  A  father,  and  a  son  under  his 
power,  or  two  brothers,  under  the 
power  of  the  same  father,  may  be 
witnesses  to  the  same  testament; 
for  nothing  prevents  several  persons 
of  the  same  family  being  witnesses 
in  a  matter  which  only  concerns  a 
stranger. 


No  one  of  the  same  family  with  the  testator  or  heir  could  be 
a  witness  to  the  testament,  a  family  comprising,  in^this  sense, 
the  head  and  those  under  his  power ;  for  they  had  so  intimate 
a  connection  with  each  other  that  they  might  be  said  to  be 
witnesses  for  themselves,  if  they  were  witnesses  for  each  other. 
Of  course  this  rule  would  not  apply  where  the  testator  and  heir 
were  strangers  to  the  family. 


0.  In  testibus  autem  non  debet 
esse,  qui  in  potestate  testatoris  est. 
Sed  et  si  filiusfamilias  de  castrensi 
peculio  post  missionem  faciat  testa- 
mentum, nee  pater  ejus  recte  adhi- 
bctur  testis,  nee  is  qui  in  potestate 
ejusdera  patris  est;  rt>probatura  est 
enim  in  ca  re  domesUcum  testimo- 
nium. 


9.  ^ut  no  person  under  power  of    w  /p 
the  testator  can  be  a  witness.    An3    "*'»'twi  MU 
if  a  filimfamiUas  makes  a  testament    ff.  d  fjCU 
giving    his  castrense   peatHum  after     ^  •     L    . 
leaving  the  army,  neither  his  father,    wa*4.  Ju*4 
nor  any  one  in  power  of  his  father, 
can  be  a  witness.    For,  in  this  case, 
the  law  does  not  allow  of  the  testi- 
mony of  a  member   of  the   same 
family. 
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Gai.  ii.  105,  106. 

This  had  been  a  point  on  "which  the  jurists  were  disagreed. 
Justinian  here  follows  the  opinion  of  Gains  (ii.  106),  rejecting 
that  of  Ulpian  and  Marcellus.  (D.  xxviii.  1.  20.  2.)  The 
question  could  only  arise  respecting  a  testament  made  post 
miftsionem,  as,  if  it  were  made  during  service,  it  would  be 
entitled  to  the  exemptions  accorded  to  military  testaments. 


10.  Sed  ncque  hcres  scriptos  ne- 
qne  is  qui  in  potestate  ejos  est,  neque 
pater  ejus  qui  eum  babet  in  potes- 
tate, neqne  fratres  qui  in  ejusdem 
patris  potestate  sunt,  testes  adhiberi 
possunt,  quia  totum  boc  negotium 
quod  agitur  testamenti  ordinandi 
gratia,  creditur  hodie  inter  testatorem 
et  heredem  agi:  licet  enim  totum 
jus  tale  conturbatum  fuerat,  et  ve- 
teres  quidem  familisB  emptorem  et 
eos  qui  per  potestatem  ei  coadunati 
fuerant,  testimoniis  repellebant,  be- 
redi  et  iis  qui  per  potestatem  ei  con- 
juncti  fuerant,  concedebant  testimo- 
nia  in  testamentis  pnestare.  Licet  ii 
qui  id  permittebant,  boc  jure  minime 
abuti  eos  debere  suadebant.  Tamen 
nos  eamdem  observationem  corri- 
gentes,  et  quod  ab  illis  suasum  est  in 
legis  necessitatem  transferentes,  ad 
imitationem  pristini  familifie  emptoris, 
merito  nee  beredi  qui  imaginem  ve- 
tustissimi  familis  emptoris  obtiuet, 
nee  aliis  personis  qniD  ei,  ut  dictum 
est,  conjunctffi  sunt,  licentiam  con- 
cedimus  sibi  quodammodo  tesUmonia 
preestare:  ideoque  nee  ejusmodi  ve- 
teres  constituUones  nostro  codici  in- 
seri  permisimus. 


10.  No  person  instituted  beir,  nor 
any  one  in  subjection  to  bim,  nor  his  fa- 
ther, in  whose  power  he  is,  nor  his  bro- 
thers under  power  of  the  same  father, 
can  be  witnesses ;  for  the  whole  busi- 
ness of  making  a  testament  is  in  the 
present  day  considered  a  transaction 
between  the  testator  and  the  heir, 
fiut  formerly  there  was  great  con- 
fusion ;  for  although  the  ancients 
would  never  admit  tlie  testimony  of 
the  /amilia  emptor^  nor  of  any  one 
connected  with  him  by  the  ties  of 
palria  potestaSt  yet  they  admitted  that 
of  the  heir,  and  of  persons  connected 
with  him  by  the  ties  of  patria  poiestasy 
only  exhorting  them  not  to  abuse 
their  privilege.  We  have  corrected 
this,  making  illegal  what  tliey  endea- 
voured to  prevent  by  persuasion. 
For,  in  imitation  of  the  old  law  re- 
specting the  familia  emptor^  we  re- 
fuse to  permit  the  heir,  who  now  re- 
presents the  ancient  /amilia  empUtr^ 
or  any  of  those  connected  with  the 
heir  by  the  tie  of  patria  pot  est  as,  to 
be,  so  to  speak,  witnesses  in  their  own 
behalf;  and  accordingly  we  have  not 
suffered  the  constitutions  of  pre- 
ceding emperors  on  the  subject  to 
be  inserted  in  our  code. 


Gai.  ii.  108. 

When  the  heir  had  ceased  to  be  the  /amilds  emptor y  he  was 
no  party  to  the  transaction,  and  tlierefore,  it  was  considered,  he 
could  be  a  witness.  Gains  (ii.  108)  reprobates  the  custom, 
and  Justinian  here  pronounces  it  illegal.  Under  his  legislation, 
there  being  no  longer  bxl^  familm  emptor,  the  whole  trans- 
action, to  use  the  language  of  the  ancient  mode,  was  between 
the  testator  and  the  heir. 


11.  Legatariis  autem  etfldeicommis- 
sariis,  quia  non  juris  successores  sunt, 
et  aliis  personis  qua  eis  coiyunctSB 
sunt,  testimonium  non  denegavimus. 


11.  But  we  do  not  refuse  the  testi- 
mony of  legatees,  or  persons  en- 
trusted "mih  fideicommissa^  or  of  per- 
sons connected  with  them,  because 
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Imo  in  qu&dam  nostra  constitu- 
tioue  et  hoc  specialiter  concessimus, 
et  multo  magis  lis  qui  in  eorum  po- 
testate  sunt,  vel  qui  eos  habent  in  po- 
testate,  hnjusmodi  licentiam  damns. 


tbey  do  not  succeed  to  the  rights  of 
the  deceased.  On  the  contrary,  by 
one  of  our  constitutions  we  have 
specially  granted  them  this  privilege; 
and  we  give  it  still  more  readily  to 
persons  in  their  power,  and  to  those 
in  whose  power  they  are. 


Gai.  ii.  108. 

It  would  appear  that  the  objection  of  his  being  interested, 
which  would  make  the  heir  an  unfit  witness,  might  also  have 
been  urged  against  the  legatee ;  but  the  legatee  was  admitted  as 
a  witness  on  the  technical  ground  of  his  not  being  the  suc- 
cessor of  the  testator.  The  inheritance  was  not  transmitted  to 
him,  and  he  was  thus  looked  on  as  a  stranger.  The  fact  was 
that,  in  the  old  mode  of  making  a  testament,  he  had  clearly 
been  a  stranger  to  the  transaction,  and  his  testimony,  having 
been  then  considered  good,  continued  to  be  considered  so  after 
the  testament /^^r  as  et  libram  fell  into  disuse. 

12.  It  b  immaterial,  whether  a  tes- 
tament be  written  upon  a  tablet,  upon 
paper^  parchment,  or  anv  other  snb- 
stance. 


12.  Nihil  autem  interest,  testamen- 
tum  in  tabulis  an  in  chartis  mem- 
branisve,  vel  in  alia  materia  fiat 
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13.  Sed  et  unum  testamentum 
pluribus  codicibus  conficere  quis  po- 
test, secundum  obtinentem  tamen  ob- 
servationem  omnibus  factis:  quod 
interdum  etiam  necessarium  est,  ve- 
luti  si  quis  navigaturus  et  secum  ferre 
et  domi  relinquere  judiciorum  suorum 
contestationem  velit,  vel  propter  alias 
innumerabiles  caus&s  quse  humanis 
necessitatibus  imminent 


13.  Any  person  may  execute  any 
number  of  duplicates  of  the  same 
testament,  each,  however,  being  made 
with  prescribed  forms.  This  may  be 
sometimes  necessary ;  as,  for  in- 
stance, when  a  man  who  is  going  a 
voyage,  is  desirous  to  carry  with  him, 
and  also  to  leave  at  home,  a  memorial 
of  his  last  wishes ;  or  for  any  other 
of  the  numberless  reasons,  that  may 
arise  from  the  various  necessities  of 
mankind. 


D.  xxviii.  1.  24. 


Each  codex  was  not  a  copy>  but  an  original  titfif^nf^ftn^  valid 
only,  if  itself  made  with  all  the  solemnities  which  would  have 
been  requisite  had  it  been  the  only  one. 


14.  Sed  hsec  quidem  de  testamentis 
que  in  scriptis  conficiuntur.  Si  quis 
autem  sine  scriptis  voluerit  ordinare 
jure  civili  testamentum,  septem  testi- 
bus  adhibitis  et  sua  voluntate  coram 
eis  nuncupata,  sciat  hoc  perfectissi- 
mum  testamentum  jure  civili  fir- 
mumque  constitutum. 


14.  Thus  much  may  suffice  con- 
ceming  written  testaments.  But  if 
any  one  wishes  to  make  a  testament, 
valid  by  the  civil  law,  without  writing, 
he  may  do  so,  if,  in  the  presence  of 
seven  witnesses,  he  verbally  declares 
his  wishes,  and  this  wiU  be  a  testa- 
ment perfectly  valid  according  to  the 
civil  law,  and  confirmed  by  imperial 
constitutions. 


26i 


LIB.  II.    TIT.  XI. 


C.  %-!.  11.2. 

After  the  mancipation  the  testator,  in  old  times,  stated  to  the 
familia  emptor  liis  wishes  in  detail,  either  verbally  or  by 
writing ;  and  after  tlie  familup  emptor  became  a  mere  actor  in 
the  ceremony,  the  testator  in  like  manner  proceeded  to  declare 
his  intention,  either  by  announcing  certain  writings  as  his  will, 
or  else  by  stating  fully  in  words  what  his  intentions  were.  This 
declaration  was,  in  both  cases,  called  nnncHpatio ;  but  tlie  term 
nuncupative  was  limited  to  a  will  made  viva  voce. 

At  the  time  of  mancipation  the  testator  couldT either  state  his 
wishes  verbally,  or  produce  a  written  document  containing  the 
exposition  of  them,  being  considered,  as  we  have  already  said, 
in  either  case,  really  to  announce  them  verbally.  It  was  be- 
cause this  announcement,  nuncupatio,  belonged  to  the  mode  of 
making  testaments  per  wa  et  lihram,  that  a  verbal  will  is  here 
said  to  be  mviAe  jure  civ  Hi,  We  leani,  however,  from  the  Code 
that  it  was  protected  by  the  praetor  giving  the  honorum  pos- 
sesHio,     (C.  vi.  11.  2.) 

The  term  nuncupative  is  used  by  the  commentators  to  mean 
exclusively  a  will  made  verbally. 


j^  *L    K**********^' 


Tit.  XI.     DE  MILITARI  TESTAMENTO. 


'**r**^  r       .      Supradicta  diligens   obsen'atio,  in 

^Mw  %^  YUiL*  i**^  ordinandis     testaraentis,      militibus 

iuJuf^'   ^  i^  'U^  propter  nimiam   imperitiam    consti- 

***  •  ^    tutioiiibus  principalibus  remissa  est ; 

L^^  ft^w.  fCt   ^7*^  nam  quamvis    ii    neque    le^^itimum 

■  .  #^  '  numerum  tcstium  adliibuerint  ncqiio 

••Jstf^    tifH4  iH         aliam  testamcntonim    soleninitatem 

4     litomiyr  ''/K    observaverint,  recta  nihilominiiR  tes- 

fT ^  /   *'         tantur :  videlicet,  cum  in  expeditioni- 

ffu»4'^  V»Ui.  kuv*<u  ^^g  oocupati  sunt,  quod  merito  nostra 

AU^4^«td^^       constitntio  introduxit.     (^uoquo  enim 

-     ^         y      .       modo  vohmtas  ejus  suprema  invenia- 

fm  7)«mA  ^f^ii!^'*  tur,  sive  scripta  sive  sine  scriptura, 

iLm.  ^  ,     •   r  J    ^  valet  tostameiitum  ex  voluntate  ejus. 

lUis  autem  temponbus,  per  qun?  citra 
expeditionum  nccessitatem  in  aliis 
locis  vel  suis  cedibus  degunt,  minimo 
ad  vindicaudum  tale  privilefi^ium  ad- 
jnvantur;  sed  testari  quidem,  etsi 
filiifamilianim  sunt,  propter  militiam 
conceduntur,  jure  tamen  communi, 
eadem  observatione  et  in  eonim  tea- 
tamentis  adhibenda,  qnam  et  in  testa- 
mcntis  paganomm  proximo  exposui- 

JUT  'fZ'    CfUUy^a     C  ^H^   V^«^     A*r*T*   • 


fiwuT  Ui^  U/^ 

tifl,  /tA*A*'  ^-*•^ 


The  necessity  for  tlie  observance 
of  tbcso  f^jmaliiies  in  the  construc- 
tion of  tosuiments,  has  been  dis- 
pensed  with  by  the  imperial  consti- 
tutions, m  favour  of  military  per- 
sons, on  account  of  their  excessive 
unskilfulness  in  sucli  matters.  For, 
altliougli  they  neither  employ  the 
legal  number  of  witnesses,  nor  ob- 
scn'e  any  other  requisite  solemnity, 
yet  their  testament  is  valid,  but  only 
if  made  while  they  are  on  actual  ser- 
vice, a  proiso  introduced  by  oiu:  con- 
stitution witli  goo<l  reason.  Thus  in 
whatever  manner  tlie  wishes  of  a  mi- 
htary  person  are  expressed,  whether 
in  writing  or  not,  the  testament  pre- 
vails by  the  mere  force  of  his  inten- 
tion. But  during  the  times  when 
they  are  not  on  actual  service,  and 
live  at  their  o^ti  homes,  or  elsewhere, 
they  are  not  pennitted  to  claim  this 
pri\'ilege.  ,  A  soldier,  although  a 
jilhtsfamUiaSj  gains  from  military  ser- 
vice tiie  power  of  making  a  testa- 
ment ;  but,  in  this  case,  the  same  for- 
malities are  required  to  be  observed, 
as  we  above  explained  to  be  ncces- 
sar}'  for  the  testaments  of  civilians. 
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Gai.  iL  109 ;  C.  vi.  21. 17. 

The  privilege  of  making  valid  testaments,  independent_pf 
any  formality,  was  one  given  to  soldiers,  among  many  others 
of  a  similar  kind,  rather  as  a  special  favour  to  them  than  from 
any  consideration  for  their  nimia  imperitia.     It  dates  from  the        .        ,  sm 
time  of  Julius  Ceesar,  who  granted  it  as  a  temporary  concession.  flC  JTh*^"/ 
It  was  made  a  general  ruJe  by  Nerva,  and  confirmed  by  Trajan,    i     fJiiL^  i 
If  the  testament  of  a  soldier  were  written,  no  witness  was  ne-  y 
cessary ;  but  if  not,  it  is  doubtful  whether  one  witness  was 
sufficient  to  prove  it ;  probably  not,  as  the  law  required,  as  a 
general  rule,  tliat  two  witnesses  at  least  should  be  produced  in 
every  case.     (D.  xxii.  6.  12;  D.  xlviii.  18.  17.)     A  soldier  in 
the  power  of  a  father  might  make  a  testament  disposing  of  his 
castrense  peculium.     If  he  made  it  while  on  service,  he  need 
observe  no  formaUty  in  making  the  testament ;  if  he  did  not 
make  it  while  on  service,  he  was  bound  to  observe  the  usual 
formahties.     The  concluding  words  of  the  section  are  meant  to 
express  this,  and  not  to  imply  that  a  Jiliusfamilias  could  dis- 
pose by  testament  of  anything  besides  his  castrense  peculium. 


1.  Plane  de  testamentis  militam 
divns  Tnganas  Statilio  Sevcro  ita 
rescripsit :  '*  Id  privilegium  qaod  mill- 
tantibos  datum  est,  at  quoquo  modo 
facta  ab  lis  testamenta  rata  sint,  sic 
intelligi  debet,  ut  utiqae  prias  con- 
stare  debeat  testamentum  factum 
esse,  quod  et  sine  scriptura  a  non 
militantibus  quoque  fieri  potest  Is 
ergo  miles  de  ci\jus  bonis  apud  te 
quseritur,  si  convocatis  ad  hoc  homini- 
bus  at  voluntatem  suam  testaretur, 
ita  locutus  est  ut  declararet  quem 
Tellet  sibi  heredem  esse,  et  cui  liber- 
tatem  tribuere,  potest  videri  sine 
scripto  hoc  modo  esse  testatus,  et 
voluntas  ejus  rata  habenda  est  Ce- 
terum,  si  (at  plerumque  sermonibus 
fieri  solet)  dixit  alicui,  Ego  tu  heredem 
facio,  aut  bona  mea  tibi  relinquo,  non 
oportet  hoc  pro  testamento  observari : 
nee  nUoram  magis  interest  quam 
ipsorum  qoibos  id  privilegium  datum 
est,  ejusmodi  exemplum  non  admitti ; 
alioquin  non  difficulter  post  mortem 
aliciigns  milites  testes  existerent,  qui 
affirmarent  se  audisse  dicentem  ali- 
quem  relinquere  se  bona  oui  visum 
sit,  et  per  hoc  vera  judida  subverte- 
rentur." 


1.  The  Emperor  Trajan  wrote  as 
follows,  in  a  rescript  to  Statilius  Se- 
verus,  with  respect  to  military  testa- 
ments; **The  privilege,  given  to  mili- 
tary persons,  that  their  testaments, 
in  whatever  manner  made,  shall  be 
valid,  must  be  understood  as  mean- 
ing Uiat  it  must  first  be  clear  that 
a  testament  has  been  made  (a  testa- 
ment may  be  made  without  writing 
even  by  persons  not  military).     If, 
then,  it  appear,  tliat  the  soldier,  con- 
cerning whose  goods  the  action  be- 
fore you  is  now  brought,  did,  in  the 
presence     of   witnesses,    called   ex- 
pressly for  the  purpose,  declare  who 
he  wished  should  be  his  heir,  and  to 
what  slave  he  wished  to  give  freedom, 
he  shall  be  considered  to  have  made 
in  this  way  a  testament  without  writ- 
ing, and  effect  shall  be  given  to  his 
wishes,    fiat  if,  as  is  often  the  case, 
in  the  coarse  of  conversation,  he  said 
to  some    one,  *I  appoint  you  my 
heir,'  or,  *  I  leave  you  all  my  estate,* 
such  words  must  not  be  regarded  as 
a  testament    No  one  is  more  inte- 
rested than  soldiers  themselves,  that 
such  a  precedent  should  not  be  ad- 
mitted; otherwise  it  would  not  be 
difficult   to  procure  witnesses  who, 
after  the  death  of  a  soldier,  would 
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affim),  that  they  had  heard  him  be- 
queath his  estate,  to  whomever  they 
pleased  to  name ;  and  thus  the  real 
intentions  of  soldiers  might  be  de- 
feated." 

D.  xxix.  1.  24. 

Convocatis  ad  hoc  hominihua;  Uiat  is,  witnesses  were  called 
in  this  particular  case.  There  was  no  necessary  ceremony  of 
calling  witnesses.  If  there  was  but  proof  of  what  the  soldier  s 
wishes  were,  and  that  he  had  declared  them  while  on  service, 
that  was  enough. 

2.    Quinimo  et  mutus  et  snrdus  2.  A  soldier  though  dumb  and  deaf 

miles  testamentum  facere  potest  may  make  a  testament. 

D.  xxix.  1.  4. 

It  might  happen,  as  Theophilus  suggests,  that  a  soldier,  in- 
capacitated for  actual  service  by  becoming  deaf  or  dumb,  might 
yet  not  have  received  his  missio  causaria  (discharge  for  an  ac- 
cidental reason).  A  testament  made  by  him  in  the  interval 
between  his  loss  of  capacity  and  liis  discharge  would  be  con- 
sidered entitled  to  all  the  privileges  of  a  military  testament. 


3.  Sed  hactenus  hoc  illis  a  princi- 
palibus  constitntionibus   conceditur, 
^      y  '     qnatenus  militant  et  in  castris  de- 

0**ly  tJHiU   gunt.    Post  mLssionem  vero  veterani, 
/  yel  extra  castra  alii  si  faciant  adhuo 

militantes  testamentum,commnni  om- 
nium civinm  romanorum  jure  facere 
debent ;  et  quod  in  castris  fecerint  tes- 
tamentum, non  communi  jure,  sed 
quomodo  voluerint,  post  missionem 
intra  annum  tantum  yalebit  Quid 
ergo  si  intra  annum  decesserit,  con- 
ditio autem  heredi  adscripta  post 
annum  exUterit?  An  quasi  militis 
testamentum  valeat?  £t  placet  va- 
lere  quasi  militis. 


3.  This  privilege  is  only  granted 
by  the  imperial  constitutions  to  mili- 
tary men,  a.^  Inny  gjy  thev  are  pn  ser- 
vice, and  live  in  the  camp.  There- 
fore,  veterans  after  their  discharge, 
or  soldiers  not  in  the  camp,  can  only 
make  their  testaments  by  observing 
the  forms  required  of  all  Roman  citi- 
zens. And  if  a  testament  be  made 
in  tlie  camp,  and  the  solemnities  of 
the  law  are  not  observed,  it  will  con- 
tinue valid  only  for  one  vcar  after 
discharge  from  the  army.  Suppose, 
therefore,  a  soldier  should  die  within 
a  year  after  his  discharge,  but  tlie 
condition  imposed  on  the  heir  should 
not  be  accomplished  until  after  the 
year,  would  his  testament  be  valid  as 
the  testament  of  a  soldier?  We  an- 
swer, it  would  be  so  valid. 


B.  xxix.  1.  88,  pr.  and  1. 

A  soldier  enjoyed  the  privilege  of  making  a  military  testa- 
ment while  his  name  was  inscribed  on  the  list  of  the  army 
{in  numeris),  and  also  for  a  year  after  it  had  been  taken  off, 
but  this  only  provided  he  were  not  discharged  ignominite  causa, 
(D.  xxix.  1.  88.)     The  doubt  as  to  the  validity  of  a  military 
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testament,  containing  a  condition  under  the  circumstances 
mentioned  in  the  text,  arose  from  the  doctrine  of  Boman  law 
that,  when  the  institution  of  the  heir  was  conditional,  the 
operation  of  the  testament  dated  from  the  accomplishment,,  of 
the  condition,  not  from  the  death  of  the  testator.  If,  therefore, 
the  soldier  died  within  a  year  after  he  had  quitted  the  service, 
hut  the  condition  was  not  accomplished  until  the  year  was 
expired,  the  testament  did  not,  strictly  speaking,  take  effect 
within  the  year;  and  therefore  Justinian  removes  a  difficulty 
which  a  rigorous  adherence  to  the  letter  of  the  law  suggested. 


4.  Sed  et  si  qois  ante  militiam  non 
jure  fecit  testamentum,  et  mUes  fac- 
tos  et  in  ezpediUone  degena  resign 
navit  illad  et  quedam  lidjecit  sive 
detraxit,  yel  alias  manifesta  est  mili- 
tis  voluntas  hoc  valere  volentis,  di- 
cendnm  est  valere  hoc  testamentum 
quasi  ex  nova  milids  voluntate. 


4.  If  a  man,  before  becoming  a 
soldier,  has  made  his  testament  irre- 
gularly, and  afterwards,  while  on  ser- 
vice, opens  it,  and  adds  something  or 
strikes  something  out,  or  in  any  other 
way  makes  his  wish  manifest,  that 
this  testament  should  be  valid,  it 
must  be  pronounced  to  be  so,  as 
being,  in  fact,  a  new  testament  made 
by  a  soldier. 


D.  xiix.  1.  20.  1. 

If  the  soldier  manifested  his  intention  of  adhering  to  the  rti^jL^U^  • 
dispositions  of  his  old  testament,  this  was  as  much  a  fresh    ,  r  , 

expression  of  his  wishes  as  if  he  had  made  a  newlestament  livf^Ci^  i^ 
If  he  was  altogether  silent  on  the  suhject,  an  informal  testament 
made  hefore  his  becoming  a  soldier  was  not  valid,  as  it  was  ne- 
cessary that  there  should  be  a  positive  declaration  of  his  wishes 
made  while  he  was  on  service  to  make  his  testament  valid  as  a 
miUtary  one. 


5.  Denique  et  si  in  adrogationem 
datus  fuerit  miles,  vel  filiusfamilias 
emancipatus  est,  testamentum  ejus 
quasi  ex  nova  milids  voluntate  valet, 
nee  videtur  capitis  deminutione  irri- 
tum  fierL 


5.  If  a  soldier  is  given  in  arroga- 
tion,  or,  being  a  JiliurfdmUias^  is 
emancipated,  his  testament  is  valid 
as  being  a  subsequent  expression  of 
the  wishes  of  a  soldier;  nor  is  it  con- 
sidered as  invalidated  by  the  capitis 
deminutio  he  has  undergone. 


D.  xxix.  1.22,23. 

By  the  law  of  Rome  every  testftTTipp^  ^^namfl  vnid,  irritum^ 
by  the  testator,  after  its  execution,  suffering  any  ni  thfl  ihre^ 
kinds  01  captits  deminutio.  With  soldiers  it  was  otherwise; 
their  testament  was  not  invalidated  by  undergoing  either  of  the 
two  greater  kinds  of  deminutio,  if  it  was  for  an  infraction  of 
military  law  that  they  were  condemned  to  a  punishment  in- 
volving either  of  these  kinds  of  alteration  of  status.  (D.  xxviii. 
8.  6.  6.)  Nor  was  it  ever  invalidated  by  their  undergoing  the 
third  and  least  kind.    The  will  of  the  soldier  was  supposed  to  be 
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exercised  so  as  to  declare  his  wish  that  the  old  testament  should 
be  valid  {quani  ex  nova  mililis  voluntatc) ;  and  in  this  case  it 
does  not  appear  that  any  positive  declaration  of  such  a  wish 
was  necessary.  His  testament,  made  previous  to  his  change  of 
status,  was  eflfectunl,  to  the  fullest  extent  it  could  be  in  the  new 
position  he  occupied.  The  testament  made  by  %.  paterfamilias 
respecting  his  property  became,  after  arrogation,  an  elTectual  dis- 
position of  his  castrense  peculium ;  and  one  made  by  ajilius- 
familias  respecting  his  castrense  peculium  became,  after  eman- 
cipation, an  effectual  disposition  of  all  his  property. 


M^ 


C4uCuun 


uJliU**    m 


6.  Sciendum  taroen  est  qnod,  ad 
exemplom  castrensis  peculii,  tarn  an- 
teriores  leges  qnam  principales  con- 
stitutioncs  quibusdam  quasi  castren- 
sia  dedcrant  peculia,  et  horum  qui- 
busdam  permissum  erat  etiam  in 
potestato  degentibus  testari.  Quod 
nostra  constitutio  latius  extcndens 
permisit  omnibus,  in  his  tantum- 
modo  peculiis,  testari  quidem  Bed 
jure  communi.  Cujus  constitution  is 
tenore  perspecto,  licentia  est  nihil 
eorum  qu(e  ad  pnefatum  jus  perti- 
nent, ignorare. 


0.  We  may  here  observe,  tliat,  in 
imitation  of  the  castrense  peculium^ 
both  old  laws  and  imperial  constitu- 
tions have  permitted  certain  persons 
to  have  a  Qmrn-nisirensc  vecuUum,  and 
some  of  these  persons  have  been  per- 
mitted to  dispose  of  this  peculium  by 
testament,  altliough  they  were  in  the 
power  of  another.  Our  constitution 
has  extended  this  permission  t<>  all 
those  who  liave  this  kind  of  peculium, 
but  their  testaments  must  be  made 
with  tlie  ordinary  formaUties.  By 
reading  this  constitution,  a  person 
may  learn  all  that  relates  to  the  pri- 
vilege we  have  mentioned. 


We  must  not  suppose,  fi'om  the  expression  anteriores  leges, 
that  the  peculium  quasi  castrense  belongs  to  a  time  of  law 
when  leges  were  really  made.  It  is  even  doubtful,  as  we  have 
said  before,  whether  the  passages  in  whicli  it  is  mentioned  by 
Ulpian,  the  only  writer  before  Constantine  who  is  supposed  to 
refer  to  it,  are  genuine.     (See  note  on  Tit.  9.  1.) 

Horum  quihusdam.  The  right  of  disposing  by  testament 
of  the  quam  castrense  peculium  had,  before  Justinian,  been 
granted  only  to  certain  privileged  classes,  such  as  consuls  and 
presidents  oi'  provinces,  among  those  who  were  permitted  to 
hold  this  kind  oi  peculium.  (C.  iii.  28.  37.)  Justinian  granted 
it  to  all.     (C.  vi.  22.  12.) 

Ft  is  to  be  observed,  that  soldiers  had  other  testamentary  pri- 
vileges besides  those  mentioned  in  the  text.  They  could  insti- 
tute as  heirs  persons  who  were  generally  incapacitated,  such  as 
those  who  had  been  deportati,  or  who  "^'hxq  peregrin i.  (Gai.  ii. 
110.)  They  were  not  obhged  formally  to  disinherit  tlieir 
children,  their  testament  was  not  set  aside  as  inofficious  (C.  iii. 
28.  9),  they  could  give  more  than  three-fourths  of  their  pro- 
perty in  legacies  (C.  vi.  21.  12),  they  could  die  partly  tostato 
and  partly  intestate  (D.  xxix.  1.  Oj,  and  could  dispose  oi'^the 
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inheritance  by  codicils  (D.  xxix.  1.  36).     The  succeeding  Tide 
will  show  how  much  they  thus  differed  from  ordinary  citizens. 


Tit.  XII.    QUIBUS  NON  EST  PERMISSUM  FACERE 

TESTAMENTUM. 


Non  tamen  omnibus  licet  facere 
testamentam.  Statim  enim  ii  qui 
alieno  juri  Bubjecti  sunt,  testament! 
faciendi  jus  non  babent,  adeo  quidem 
ut  quamvis  parentes  eis  permiscrint, 
nihilo  magis  jure  testari  possint:  ex- 
ceptis  lis  quos  antea  enumeravimns, 
et  prfficipue  militibus  qui  in  potestate 
parentium  sunt,  quibus  do  eo  quod 
in  castris  acquisierunt,  permissum 
est  ex  constitutionibus  principum  tes- 
tamentum  facere.  Quod  quidem  jus 
ab  initio  tantum  militantibus  datum 
est,  tam  ex  auctoritate  divi  Augusti 
quam  Nervae,  nee  non  optimi  impe- 
ratoris  Trajani ;  postea  vero  subscrip- 
tione  divi  Hadriani  etiam  dimissis 
a  militia,  id  est,  veteranis  concessum 
est  Itaque  si  quod  fecerint  do  cas- 
trensi  peculio  testamentum,  pertine- 
bit  hoc  ad  eum  quem  heredem  reli- 
querint.  Si  vero  intestati  decesse- 
rint,  nullis  liberis  vel  fratribus  snper- 
stitibus,  ad  parentes  eorum  jure  com- 
muni  pertinebit  £x  hoc  iutelligere 
possum  us,  quod  in  castris  acquisierit 
miles  qui  in  potestate  patris  est,  ne- 
que  ipsum  patrem  adimere  posse, 
neqne  patris  creditores  id  vendere 
Tel  alitcr  inquietare,  neque  patre 
mortuo  cum  fratribus  commune  esse, 
sed  scilicet  proprium  ejus  esse  quid 
id  in  castris  acquisierit;  quamquam 
jure  civili  omnium  qui  in  potestate 
parentium  sunt,  peculia  perinde  in 
bonis  parentium  computantur  ac  si 
sen'orum  peculia  in  bonis  domino- 
rum  numerantur;  exceptis  videlicet 
lis  quae  ex  sacris  constitutionibus  et 
pra?cipne  nostris  propter  diversas 
causas  non  acquiruntur.  IVirter  hos 
igitur  qui  castrense  vel  quasi  cas- 
trense  hal>ent,  si  quis  alius  filius- 
familias  testamentum  feccrit,  inutile 
est,  licet  suae  potestatis  factus  deces- 
sent 


The  power  of  making  a  testament 
is  not  granted  to  every  one.  In  the 
first  place,  persons  in  the  power  gf 
others  have  not  this  right ;  so  much 
so,  that,  although  parents  give  per- 
mis'sion,  still  they  cannot  make  a 
valid  testament.  We  must  except 
those  whom  we  have  already  men- 
tioned, and  particularly  JiUifamilia- 
rum  who  are  soldiers,  for  the  imperial 
constitutions  have  given  them  the 
power  of  bequeathing  whatever  they 
have  acquired  while  on  actual  ser- 
vice. This  permission  was  at  first' 
granted  by  the  Emperors  Augustus 
and  Nerva,  and  the  illustrious  Empe- 
ror Trajan  to  soldiers  on  service  only ; 
but  afterwards  it  was  extended  by  the 
Emperor  Hadrian  to  veterans,  that 
is,  to  soldiers  who  had  received  their 
discharge ;  and  therefore,  if  t^JUius- 
famUias  disposes  by  testament  of  his 
caxtrfnse  peculium^  this  peadium  wiU 
belong  to  the  person  whom  he  makes 
his  heir;  but,  if  he  dies  intestate, 
witliout  children  or  brothers,  this 
pecul'nim  will  then  belong,  according 
to  the  ordinary  law  of  tlie  patria 
potestas,  to  the  person  in  whose  power 
he  is.  We  may  hence  infer,  that 
whatever  a  soldier,  although  under 
power,  has  acquired  while  on  service. 
cannot  be  taken  from  him  even  by 
his  father,  nor  can  his  father's  credi- 
tors sell  it  or  otherwise  disturb  the 
son  in  his  possession,  nor  is  he 
bound  to  share  it  with  brothers  upon 
the  death  of  his  father,  but  it  re- 
mains  his  sole  property,  although,  by 
the  civil  law,  the  peculia  of  all  those 
who  are  in  the  power  of  parents,  are 
reckoned  among  the  goods  of  tlieir 
parents,  exactly  as  the  peculium  of  a 
slave  is  reckoned  among  the  goods  of 
his  master;  those  goods  excepted, 
which,  by  the  constitutions  of  the 
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emperors,  and  especially  by  onr  own, 
are  prevented,  for  different  reasons, 
from  being  so  acquired.  With  the 
exception,  tlicrefore,  of  those  who 
have  a  cantrenss  or  quasi-castrente 
fufculium,  if  any  other  fiUuMfamiliat 
make  a  testament,  it  is  nseless, 
although  he  become  mi  jurit  before 
his  death. 

D.  xxviii.  1.6;  D.  zxiz.  1.  1;  C.  vi.  61.8,  4;  C.  vi.  60.  11;  D.  xlix.  17.  12; 

1).  xxxvii.  6.  1.  15;  D.  xxviii.  1.  10. 

The  first  thiDg,  says  Gaius  (ii.   114),  which  we  have  to 
iGf  Wk^      inquire,  if  we  wish  to  know  whether  a  testament  is  valid,  is 
.^^^'       whether  the  person  who  made  it  had  tlie  testatnenti  /actio, 
M,  Cgntnneiiw-  ijiat  is,  in  this  instance,  could  take  the  part  of  testator  in  the 
making  of  a  testament.     To  be  able  to  do  this  he  must  have 
the  commercium ;  and  further,  be  must  be  siii  juris,  or  other^ 
wise,  as  he  could  have  no  property,  he  could  have  nothing 
to  dispose  of  by  testament.     Every  Soman  citizen  who  was  sui 
juris  had  the  right  of  making  a  testament,  and  if  he  was  ca- 
pable of  exercising  his  right,  and  made  a  formal  testament^  this 
testament  was  valid. 

The  text  only  gives  one  instance  of  persons  who,  as  not 
being  citizens  sui  juris  were  unable  to  make  a  testament,  viz. 
sons  in  the  power  of  their  father ;  but,  of  course,  all  who,  like 
slaves,  peregrin  i,  and  persons  who  had  undergone  the  greater 
or  middle  capitis  deminutio,  were  not  in  the  possession  of  the 
rights  of  citizenship,  were  equally  debarred  jQrom  making  testa- 
ments. 

The  .filiusfamilias  could  have  no  property  independently 
of  bis  father,  and  he  could  not  dispose  oT  tlie  property  he 
might  have  if  be  became  sui  juris  by  outliving  his  father^  he- 
cause  a  future  interest  would  not  pass  by  mancipation.  This 
was  a  part  of  the  public  law  {testamenti  factio  fwn  privati_ 
sed  vuhlici  juris  est,  D.  xxviii.  1.  3),  and  could  not  be  waived 
by  the  mere  consent  of  a  private  individual.  It  required  ex- 
press enactment  to  alter  the  law,  and  it  was  so  far  altered  as  to 
permit  2i.Jiliusfamilias  to  dispose  by  testament  of  a  castrense  or 
quasi-cast rense lieculium,  (See  paragr.  6  of  preceding  Title.) 
If,  however,  the  possessor  of  the /^^e't///////?  did  not  dispose  of  it  by 
testament,  tlie  head  of  the  family  took  it,  previously  to  the  time 
of  Justinian,  not  as  heir  ah  intestato,  but  as  lawful  claimant 
of  a  peculium.  For  the  possessor  not  having  exercised  the 
power  the  law  gave  him,  was  in  the  same  position  as  if  the  law 
had  never  permitted  such  a  disposition.  Justinian  deferred  this 
claim  of  the  head  of  the  family,  when  the  possessor  of  the 
peculium  had  left  children  or  brothers.    If  he  had  not  leQ; 
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any,  the  head  of  the  family  then  took  the  peculium  ;  whether 
in  right  of  his  headship,  or  as  heir  ab  intestato,  is  a  disputed 
point.  We  have,  however,  the  authority  of  Theophilus  in  the 
paraphrase  of  this  paragraph  for  supposing,  that  when  Justi- 
nian in  the  text  says  he  took  it  Jure  communi,  it  is  meant  that 
he  took  it  by  the  right  of  patria  potestaSy  and  there  seems  no 
necessity  for  understanding  the  passage  otherwise. 


1.  Prseterea  testamentam  facere 
non  possont  impaberes,  quia  nullum 
eomm  animi  judicium  est;  item  fu- 
riosi, quia  mente  carent;  nee  ad  rem 
pertinet,  si  impubes  postea  pubes, 
aut  furiosus  postea  compos  mentis 
factus  fuerit  et  decesserit  Furiosi 
autem,  si  per  id  tempus  fecerint 
testamentum  quo  furor  eorura  inter- 
missus  est,  jure  testati  esse  videntur: 
certe  eo,  quod  ante  furorem  fecerint, 
testamento  valente ;  nam  neque  testa- 
menta  recte  facta,  neque  ullum  aliud 
ncgotium  recte  gestima,  postea  furor 
interveniens  peremit 


1.  Persons,  again|  under  the  Age 
of  puberty  ftftnP9t  make  a  ii^^^iLmM^t^ 
because  they  have  not  the  requisite 
judgment  of  mind,  nor  can  madmen, 
for  they  are  deprived  of  their  senses. 
Nor  does  it  make  any  di£ference  that 
the  former  arrive  at  puberty,  or  the 
latter  regain  their  senses  before  they 
die.  But,  if  a  madman  make  a  testa- 
ment  during  a"  lucid  internal,  his 
testament  is  then  valid;  and,  of 
course,  a  testament  which  he  has 
made  before  being  seized  with  mad- 
ness is  valid,  for  subsequent  mad- 
ness can  neither  invalidate  a  previous 
testament  validly  made,  nor  any  other 
previous  act  validly  performed. 


nv/lUi*f 


D.  xxviii.  1.  20.  4. 


In  this  and  the  succeeding  paragraphs  of  this  Title,  instances 
are  given  of  persons  who  have  the  right,  but  are  not  capable  of 
exercising  it.  A  testament  made  by  a  person  incapable  of  exer- 
cising the  right  was  not  rendered  valid  by  his  subsequently  be- 
coming capable,  nor  one  made  by  a  person  capable  rendered 
invalid  by  his  subsequently  becoming  incapable. 


2.  Item  prodigus  cui  bonorum  suo- 
rum  administratio  interdicta  est, 
testamentum  facere  non  potest;  sed 
id  quod  ante  fecerit  quam  interdictio 
Buorum  bonorum  ei  fiat,  ratum  est 


2.  A  prodigal  also,  who  is  inter- 
dicted A-om  the  management  of  his 
own  affisdrs,  cannot  make  a  testa- 
ment; but  a  testament  made  before 
such  interdiction  is  valid. 


D.  xxviii.  1. 18. 


3.  Item  surdus  et  mutus  non 
semper  testamentum  facere  possunt. 
Utique  autem  de  eo  surdo  loquimur 
qui  oronino  non  exaudit,  non  qui 
tarde  exaudit;  nam  et  mutus  is  in- 
telligitur  qui  loqui  nihil  potest,  non 
qui  tarde  loquitur.  Seepe  etiam  lite- 
rati et  eruditi  homines  variis  causis 
et  audiendi  et  loquendi  facultatem 
amittunt  Unde  nostra  constitutio 
etiam  his  subvenit,  ut  certis  casibus 
et  modis   secundum   normam   ejus 


lu«4^C2« 


cJL9 


3.  Again,  a  deaf  and  dumb  person 
is  not  always  capable  of  making  a 
testament:  by  deaf,  we  mean  one 
who  is  so  deaf  as  to  be  unable  to 
hear  at  all,  not  one  who  hears  with 
difficulty;  and  by  dumb,  we  mean  a 
person  who  cannot  speak  at  all,  not 
one  who  merely  speaks  with  difficulty. 
For  it  often  happens,  that  men  of 
learning  lose  by  various  accidents 
the  faculty  of  hearing  and  speaking. 
Our  constitution,  therefore,  comes  to 
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possint  testari,  aliaqne  facerc  qnte  eis  their  aid,  and  permits  them,  in  cer* 
pemiissa  sunt  Sed  si  quis  post  tain  cases,  and  with  certain  forms,  to 
testamcntum  factum,  adversa  vale-  make  testaments,  and  do  many  otlier 
tudine  aut  qiiolibet  alio  caHU  mntus  acts  according  to  the  rules  therein 
aut  Hurdus  esse  c(L>perit,  ratum  nihilo-  laid  down.  Bat  if  anj  one,  after 
minus  ejus  pcrmanet  testamentum.         making  his  testament,  become  deaf 

or  dumb  by  reason  of  ill  health  or 
any  oilier  accident,  his  testament  re- 
mains valid  notwitlistanding. 

C.  \'i.  22.  10;  D.  xxviii.  1.6.1. 

The  constitution  alluded  to  (C.  vi.  22.  10)  permits  a  testa- 
ment to  be  made  bj  any  deaf  or  dumb  person  not  physically 
incapable  of  making  one,  i.  e,  by  any  one  not  deaf  and  dumb 
-  from  birth. 

•  -  4.  Chjcus  autem  non  potest  faccre  4.  A  blind  man  cannot   make  a 

Ui»yTH<»»*  testamentum^  nisi  per  opsen'ationem  t<»stament  except  by  observing  the 

^*^^  quam   lex  divi  Jiistini  patris  nostri  forms  which  the  law  of  the  Emperor 

AT  *i«MU«  introduxit  Justin,  our  father,  has  introduced. 

^piMJ^^^"  C.  vi.  22.  8. 

Justin,  besides  the  seven  witnesses  ordinarily  necessary,  re- 
quired, in  the  case  of  a  testament  made  by  a  blmd  man^Jihat  a 
notary  (tahularius)  should  be  presentTor  else  an  eighth  witness, 
who  should  either  write  at  the  dictation  of  the  blind  man,  or  read 
aloud  to  him  a  testament  previously  prepared.     (C.  vi.  22.  8.) 


Jlf\v^ 


6.  Ejus  qui  apud  hostes  est,  testa-  5.  The  testament  of  a  captive  in 

mentnm  quod  ibi  fecit  non  valet,  the  power  of  an  enemy  is  not  valid, 
quamvis  redicrit.  Sed  (piod,  dum  in  if  made  during  his  captivity,  even 
civitato  fuerat,  fecit,  sive  rodierit,  valet  although  he  subsequently  return, 
jure  postliminii,  sive  illic  dccesscrit.  But  a  testament  made  while  he  was 
valet  ex  lege  Cornelia.  still  in  his  own  state  is  valid,  either 

by  the  jus  postliminii ^  if  he  returns, 
or  by  the  Ux  Cornelia,  if  he  die  in 
captivity. 

I),  xlix.  25.  18. 

Adaptive  wfia  infiapftf!i^.At.ed  from  performing,  during  bis  cap- 
tivity, any  act  good  in  law ;  and  thus,  though  his  right  to  make 
a  testament  was  not  lost,  but  only  suspended,  he  was  incapable, 
while  a  captive,  of  exercising  the  right.  But  if  he  had  exer- 
cised it  before  his  captivity,  the  testament  was  valid,  whether 
he  returned  to  his  country  or  not.  If  he  did  return,  the  right  not 
having  been  lost,  and  having  been  once  duly  exercised,  the  tes- 
tament was  ynYiA  jure poatlimin it.  If  he  did  not  return,  but  died 
in  captivity,  it  was  still  valid,  as  he  was  supposed,  by  a  fiction 
of  law,  to  have  died  at  the  moment  when  he  was  made  captive, 
and  so  before  his  captivity  had  begun.  This  fiction  was  intro- 
duced by  a  rather  strained  construction  of  the  terms  of  the  lex 
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Cornelia  de  falsis  (686  A.u.c),  which  provided  that  the  same 
penalty  sliould  attach  to  the  forgery  of  a  testameot  of  a  person 
dying  in  captivity  as  to  that  of  a  testament  made  by  a  person 
dying  in  his  own  country.  It  was  argued  that  the  law  could 
never  have  intended  to  attach  a  penalty  to  the  forgery  of  a 
testament  which  was  invalid.  If  it  was  valid,  it  could  only 
be  so  by  treating  it  as  if  made  by  a  person  who  had  not  died 
in  captivity,  and  whose  right  was  not  suspended  at  the  time 
of  his  death.  For  it  was  necessary  that  a  person  should  have 
the  power  of  making  a  testament,  not  only  at  the  time  when  he 
made  it,  but  also  at  the  moment  of  his  death ;  but  in  this  we 
must  distinguish  between  the  right  to  make  a  testament  and 
the  capacity  of  exercising  that  right;  for  the  loss  of  capacity 
to  make  a  testament  did  not,  as  we  have  seen,  affect  a  testa- 
ment made  by  one  capable  at  the  time  of  making  it.  This 
favourable  interpretation  of  the  lex  Cornelia  {henejicium  legis 
Cornelia)  (Paul.  Sent.  iii.  4.  8)  was  gradually  extended,  so 
as  to  embrace  every  branch  of  law,  such  as  tutorship,  heirship, 
&c.,  to  which  it  could  be  made  applicable.  In  omnibus  par- 
tibus  juris  is  qui  reversus  non  est  ab  hostibus  quasi  tunc 
decessisse  vid^tur  cum  captus  est.     (D.  xlix.  15.  18,) 


Tit.  XIII.    DE  EXHEREDATIONE  LIBERORUM. 


Non  tamen,  nt  omnimodo  valeat 
testamentum,  snfiicit  hiec  obscrvatio 
quam  supra  exposuimns;  sed  qiii 
filiiim  in  potentate  habet,  curare 
debet  ut  eum  lieredcm  instituat,  vel 
exheredem  eum  nominatim  faciat 
Alioqnin  si  eum  silentio  prseterierit, 
inutiliter  testabitnr:  adeo  quidem  nt, 
etsi  vivo  patre  filius  mortuus  sit, 
nemo  heres  ex  eo  testamento  existere 
possit,  quia  scilicet  ab  initio  non 
constiterit  testamentnm.  Sed  non 
ita  de  filiabus,  vel  aliis  per  virilem 
sexum  desccndentibas  liberis  utri- 
nsque  sexns,  antiquitati  fuerat  ob- 
servatnm ;  sed  si  non  fVierant  heredes 
scripti  scriptseve  vel  exheredati  ex- 
heredatieve,  testamentum  quidem  non 
infirmabatur,  jus  autem  accrescendi 
eis  a<l  certam  portionem  prsestabatur. 
Sed  nee  nominatim  eas  personas  ex- 
heredarc  parentibus  necesse  erat, 
sed  licebat  inter  oeteroa  hoc  facere. 


Tbe  observation  of  the  rules  al- 
ready laid  down  is  not,  however,  all 
that  is  required  to  make  a  testament 
valid.  A  person  who  has  a  son  in 
his  power  mast  take  care  either  to 
institnte  ]\\t^  his  heir^  or  to  dis- 
inherit l^im  ^)v  name,  for  if  he  pass 
him  ovf  i"  gilpn<*^^  liis  testament 
will  be  of  no  effect:  so  much  so,  that 
even  if  the  son  die  while  the  father 
is  alive,  yet  no  one  can  be  heir  under 
the  testament,  because  it  was  void 
from  the  beginning.  But  the  an- 
cients did  not  observe  this  rule  with 
regard  to  daughters,  or  to  grand- 
children, through  the  male  line,  of 
either  sex;  for  although  these  were 
neither  instituted  heirs  nor  disin- 
herited, yet  the  testament  was  not 
invalidated,  only  they  had  a  right  of 
joining  themselves  with  the  instituted 
heirs  so  as  to  receive  a  x>ortion  of  tha 
inheritance.    Parents,  also,  were  nol 

T 
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Nominatim  aatem  quis  exheredari  obliged  to  disinhorit  them  by  name, 
videtiir,  sivc  ita  cxhert'detur,  Titiu*)  but  might  include  them  in  the  term 
filius  meus  exlicres  esto,  sive  ita,  ceteri.  A  child  is  disinherited  bj 
filins  meus  oxheres  esto,  non  a<|jocto  name,  if  the  words  used  are  **  lei 
prop:  lo  nomine,  scilicet  si  alius  Alius  Titius  my  son  be  disinlierited,"  or 
non  extet.  thus,  "  let  my  son  be  disinherited," 

without  tlie  addition  of  a  proper 
name,  in  case  the  testator  has  no 
other  son. 

Gai.  ii.  115.  123,  124.127. 

The  power  of  making  a  testament  was  a  derogation  of  the 
strict  law  regulating  the  devolution  of  the  property  of  deceased 
persons.  Of  those  whose  claims  a  citizen  siii  Juris  was  per- 
mitted thus  to  set  aside,  the  first  and  most  important  class  was 
that  of  what  was  called  the  sui  heredes,  that  is,  those  persons 
4n  the  power  of  the  testator  who  became  sni  Juris  by  the  testa- 
tor s  death.  They  were  necessarily  either  children  of  the  testa- 
tor,  or  his  descendants  in  the  male  line,  and  their  position  in 
the  testator  s  family,  together  with  their  claim  to  his  property 
if  he  died  intestate,  was  considered  to  entitle  them  to  have  an 
express  declaration  of  his  intention  from  a  testator  who  wished 
to  use  liis  power  of  depriving  them  of  the  inheritance.  We 
have  already  seen,  in  the  case  of  tlie  cantrense  peculium  (see 
in  trod,  paragr.  of  preceding  Title),  that  when  the  law  permitted 
an  exception  to  a  general  rule  of  law,  unless  advantage  was 
taken  of  the  exception,  the  general  rule  prevailed.  So  here, 
unless  the  testator  expressly  took  advantage  oi'  his  power  of 
disinheriting  the  nui  he  redes  y  the  general  rule  that  they  suc- 
ceeded to  him  prevailed.  The  law  would  not  permit  his  inten- 
tion to  disinherit  them  to  be  inferred  from  his  silence,  thus 
drawing  a  distinction  in  their  favour  as  compared  with  the  other 
classes  of  persons  who  might  inherit  ah  intestato.  Whence  the 
tenii  sui  heredes  arose  will  be  seen  when  we  come  to  the  intro- 
ductory section  of  the  nineteenth  Title. 

In  order,  therefore,  as  the  text  informs  us,  to  disinherit  a 
son,  it  was  necessary  that  he  should  be  referred  to  by  name,  or 
in  a  special  and  unmistakeable  manner,  as,  Titius  Jilius  meus 
exheres  esto,  or,  in  case  of  an  only  son,  Jilius  meus  exheres 
esto.  But  daughters  and  the  descendants  of  sons  (those  of 
daughters  would  not,  of  course,  be  members  of  die  family  at 
all)  might  be  disinherited  by  the  general  clause  ceteri  exhe- 
redes  sunto.  Whenever  a  person  existed  at  the  time  the  will 
was  made,  to  disinherit  whom  it  was  necessary  to  refer  to  him 
by  name,  but  who  was  passed  over  altogether,  the  whole  testa- 
ment was  entirely  bad,  and  the  testator  was  considered  to  die 
intestate.  Nor  was  the  testament  made  valid  by  this  person 
ceasing  to  exist  before  tlie  death  of  the  testator,  although  this 
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was  a  point  not  established  in  the  time  of  G&ius  (ii.  128).  If 
a  person  existed  at  the  time  of  making  the  teatamentr  to  djp- 
inherit  whom  it  was  only  neceasarv  the  gepemL-iilauae  should 
be  employed,  the  testament  which  did  no],  contain  this  was 
good,  but  the  person,  if  the  lieir  Tininpil  h^A  iTmt.iintpil  injhe 
testament  was  amoufif  the  nut  /icredes.  took  a  pars  virilig  of 
the  inheritance,  that  is.  wbb  joined  so  a3~to  make  mie  more 
hciy  and  one  more  equal  sharer  in  the  inheritance  {Jus  accres- 
ceiidi):  if  the  heirs  instituted  wero  straugera.  the  person  took 
one-half  tjhe  inhpritaiien.  Scripti*  keredibus  accrestunt,  suit 
quid  em  heredibus  in  partem  virilem,  ejrtrannig  aatem  in 
partem  dimidtam.     (Ulp.  Beg.  28.  17,) 


1.  Postumi  quoque  lileri  vcl  lie^ 
ndeii  institui  deWni,  vt>l  GilicrcJari ; 
et  in  eo  par  omniuiD  couditio  est, 
qaod  et  filio  postumo  et  quolibet  ex 
reteris  libciiH,  sive  feDiioi  seiM.%  sive 
muicolini,  pmiu-nto,  valet  quidein 
teHlanieutam,  mJ  poslua  ulgimiione 
postumi  live  postamn  rumpitur,  ct  ra 
ralioiie  toluia  infinualui.  Ideoqiie  Bi 
mulier  ex  qua  poatumuii  auL  iiostuma 
spcrabotur,  BborUiiii  feccril,  uiliil  im- 
peilimeulo  cat  scriptis  heredibus  ad 
hcredituteut  adeuuiJBiu.  Scd  femi- 
niuiquidem  scxuii  po&tuiaicvel  iiomi- 
nattiD  vbI  inter  cetecus  exheredui 
aoleliant :  dam  tamen,  si  iuter  cettroe 
exheieilenttir,  aliqiiid  na  Icfetur,  ne 
videantur  piwtuiiliE  esse  per  uLlivio- 
nem.  MascnloH  veni  po^tuinos,  id 
OHt  filium  ct  deiiicrps,  placuit  noD 
aliUT  TevUj  oxlicredui,  niii  noiuina- 
tiin  eiLeredenlur,  line  ftcilii^ut  iiiodu  : 
Quicumquemilii  lilius  geaitun  fucrit, 
exberoa  esta. 


«lW 


hcrileJ : 
cliildron  i 


a.  SifttUf /hoi. 


iditiou  of  all  sucL 
Inidronis  equal  in  tbi<>,  thatirapoat- 
tiumoos  son,  or  an)'  pustliumogg  do- 
Bcendant  ot  eilbcr  sex,  is  passed  over, 
(he  testaniuntis  sail  valid ;  but.  Iv  die 
Itubsequeut  agnaljou  of  a  postbiuaous 
nliild  of  either  hcx,  its  force  is  bro- 
ken, and  it  becomes   enlirelf  void. 
Aud  tbirefore,  if  a  vomaa  from  whom 
a    posthumous     child    is   expechHl, 
should  miiican}',  there  is  nothing  to 
hinder  the  instituted  Iwim  trom  la- 
teriug  upon   tlie  inheritance.     Post- 
humous ramales  may  be  either  disin- 
herited bf  name,  or  by  using  tlie 
general    turm    teleri.      If,    however, 
(hey  are  disinherited  h;  using   the   . 
general  term,  something  must  he  left  u 
tlicm  asalepacvtoBhowtCattlieywere  —       .      , 
not  passed    over  throuBh"  folate  tful-  'i  jUfUiUt. 
ness.  But  male  posthutnous~chndren,  '      ^^'~~' 
i.  e.  sons,  and  other  dcscendanta,  ean- 
not  be  disinheiited  except  by  name, 
that  is,  in  tliis  fonn, "  whatever  son  is 
hercaftur  bom  to  me,  lot  him  be  dis- 


In  the  strictness  of  the  old  civil  law,  a  child  bom  after  tlte 
death  of  the  testator  was  iucupable  of  taking,  us  heir  or  legatee, 
under  a  testament.  He  had  not,  nt  the  time  of  the  testator's 
death,  any  certain  existence ;  and  the  Uiw  said,  Tncerta  persona 
kercH  instilui  uoh  potest.  (Ulp.  Eer/.  Hi.  4.)  But  still  it 
might  bo  that  the  child,  when  bom,  was  a  situs  heres  of  tlie 
testator;  and  as  his  atjnalio  would  be  considered  in  law  to  date 
from  the  time  of  conception,  not  birth,  the  testator  would  pass 
over  one  of  his  sui  heredes  if  he  omitted  to  include  him  or 
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exclude  him  in  the  mil;  although,  if  he  had  included  him, 
tlie  posthumous  cliild  could  not  have  taken  anything.  In  the 
course  of  time  the  law  permitted  the  posthumous  child,  if  a 
Sims  herea,  to  hecome  an  heir;  but  the  civil  law  never  per- 
mitted tlie  child  of  a  stranger,  even  after  the  testator  s  death,  to 
be  an  heir  or  legatee.  And  thus  the  institution  of  a  posthu- 
mous nuuH  heres  Imving  once  been  permitted,  the  next  step 
was  to  consider  it  imperative  on  the  testator,  if  he  wished  to 
exclude  the  posthumous  cliild  from  a  share  in  the  inheritance^ 
to  do  so  in  the  case  of  a  son,  by  referring  to  him  specially 
{nominatim  does  not,  of  course,  here  mean  "  by  name,"  but  by 
a  phrase  expressly  refeiring  to  him  as  postiivius  exheres  esto) ; 
and  in  the  case  of  a  daugliter,  or  any  descendant  other  than  a 
son,  by  adopting  the  general  clause  of  disinheritance,  ceteri 
exheredes  sunto ;  and  also  by  giving  the  child  some  legacy, 
however  trifling,  in  order  to  sliow  that  it  was  not  by  accident 
that  he  allowed  this  clause  to  embrace  the  case  of  a  posthumous 
child. 


2.  Postnmomm  autem  loco  snnt 
efc  hi,  qui  in  sui  hercdis  lociim  suc- 
codendo,  quasi  adgnascendo  fiiint  pa- 
reDtibus  sui  beredes.  Ut  ecce:  si 
qois  filiiim  et  ex  eo  nepotem  nep- 
temve  in  potestate  babcat,  quia  filius 
gradit  pra'ccdit,  is  solus  jura  sui  bere- 
dis  babet,  quamvis  nepos  quoque  et 
neptis  ex  eo  in  eadem  potestato  sint; 
sed  si  filius  ejus  vivo  eo  moriatur,  aut 
qualibet  alia  ratione  exeat  de  potos- 
tate  ejas,  incipit  nepos  noptisve  in 
ejus  locum  succedero,  et  eo  modo 
jura  suorum  heredum  quasi  adgna- 
tione  nanciscuntur.  Ne  ergo  eo  modo 
nimpatnr  ejus  testamentum,  sicut 
ipsum  filium  vel  bercdem  instituero 
vel  nominatim  exberedare  debet  tes- 
tator, no  non  jure  faciat  testamen- 
tum, ita  et  nepotem  neptemve  ex  Alio 
necesse  est  ei  vel  beredem  instituere 
vel  exberedare,  ne  forte  eo  vivo  filio 
mortuo,  succcdcndo  in  locum  ejus 
nepos  neptisve  quasi  adgnatione  rum- 
pat  testamentum  ;  idque  lege  Junia 
Yelloia  provisum  est,  in  qua  simul 
exberedationis  modus  ad  similitudi- 
nem  postumorum  demonstratur. 


2.  Those  ought  also  to  be  placed 
on  the  footing  of  posthumous  chil- 
dren, who,  succeeding  in  the  place 
of  a  suu$  heres,  become  by  this 
quasi-agnation  sui  heredes  of  their 
parents.  Thus,  for  instance,  if  any 
one  has  a  son  in  bis  power,  and 
by  him  a  grandson  or  granddaugh- 
ter, the  son,  being  first  in  degree, 
has  alone  the  rights  of  a  suus  hereto 
although  the  grandson,  or  grand- 
daughter by  that  son,  is  under  the 
same  parental  power.  But,  if  the 
son  should  die  in  bis  father's  life- 
time, or  should  by  any  other  means 
cease  to  be  under  his  father's  power, 
the  grandson  or  granddaughter 
would  succeed  in  his  place;  and 
would  thus,  by  quasi-agnation,  obtain 
the  rights  of  a  suus  heres.  In  order, 
then,  that  the  force  of  his  testament 
may  not  be  broken,  the  testator,  who 
is,  as  we  have  said,  obliged,  in  order 
to  make  an  effectual  testament,  to 
institute  bis  son  as  heir  or  to  disinherit 
him  by  name,  is  equally  obliged  to 
institute  as  heir,  or  to  disinherit,  a 
grandson  or  granddaughter  by  that 
son,  lest,  if,  during  his  lifetime,  his 
son  should  die,  and  the  grandson 
or  granddaughter  succeed  in  his 
place,  the  force  of  the  testament  may 
be  broken    by    this  quasi-agnation. 
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Provision  hu  1>eeD  made  for  Cbia  bj 
tlie  ttx  Juaia  Vrlleia,  id  wUch  IB  given 
ft  mode  of  diainheritiDg  in  sach  a 
case  lika  that  of  diaiuberiting  post- 
bunioiu  children. 


A  teatament  was  made  void,  not  only  by  the  birth  of  a  post- 
humous  suus  heret.  hnt  by  any  one  comipK  into  the  position  of 
a  iuut  heren  after  the  time  wlien  the  testament  was  made.  The 
testator  might  (under  the  ancient  law)  have  subsequently  mar- 
ried a  wife  in  manu ;  an  emancipated  son  might  he  re-cmanci- 
pated,  and  thus  come  again  into  his  father's  power ;  a  captive 
son  might  return  home ;  or  the  testator  might  adopt  a  person 
into  liis  family.  In  all  these  cnses,  as  well  as  in  that  mentioned 
in  the  taxt,  the  testament  would  be  invalidated  by  this  quasi-agna- 
tion,  that  is,  by  these  persons  becoming,  othenvjse  than  by  birth, 
the  sui  hereaea  of  the  testator,  just  as  it  would  be  by  direct 
agniiboh,  il  &  son  were  bom  to  tlie  testator  after  the  date  of  the 
testament.  The  lex  Junia  Velleia  (Gai.  ii.  134),  passed  in  the 
time  of  Augustus  (703  A.u.c),  provided  (Ist)  that  a  testator 
might  institute  or  exclude  any  one  who  should,  after  tlie  date  of 
the  testament,  be  bom  his  »uu»  hereg,  and  (Sndly)  that  he 
might  exclude  a  grandchild,  or  other  descendant,  stuping  into 
the  place  of  their  fatlier,  as  suus  hercs  during  the  testator's 
lifetime.  It  was  not  necessary  to  legalise  the  institution  of 
such  a  grandchild,  as  he  was  not,  like  the  person  who  might 
be  bom  after  die  date  of  the  will,  a  persopa  i/icertet. 
(D.  xxviii.  28. 12, 18.)  If  these  latter  persons,  who  thns  might 
be  instituted,  and  who  received  the  name  of  qitaiii  pontiimi 
Velleiatii,  were  excluded,  the  lev  Junia  required  that  as,  in 
the  case  of  posthumous  s«»  heredes,  the  males  should  be  ex- 
cluded nominatim,  and  the  females  ^ntar  ceteron,  but  with  a 
legacy ;  in  the  other  cases  of  quasi- agnation,  no  law  helped 
the  testator,  and  if  he  had  a  new  »uitn  neres  by  any  of  tbn 
modes  mentioned  above,  except  that  of  *  iTpy;fnflnnt.  ntppping 
intg  the  piace  oi  a  deceased  suus  lures,  he  had  to  make  a  new 
testament  in  oraer  to  die  testate.  ^ 


itutin  m*^^ 


>.  Emancipatos  liberos  jure  < 


3.  The  civil  lav  does  not  make  it 
neeeasni;  either  (o  institute  emanci- 
pated cliildren  heirs,  or  to  dieinhent 
them  in  a  teslamenti  LecanM  thej 
are  not  tni  heredn.  Bntthe  prnlOT 
orduDs,  iliat  all  children,  male  or  fe- 
male, if  they  he  not  inttitoted  hdn, 
■hall  be  disinlieriled ;  tlie  male*  by 


beredare  necesae  est,  quia  non  sunt 
sni  heredee.  Sed  praitor  omnes  tain 
feminini  ««iu8  quam  inascalini, 
■i  faeredea  con  insljtuantur,  ei- 
heredaii  Jabel,  virilis  eckdb  uomina- 
tini,  feminini  vers  et  inter  ceteroa ; 
quod  ei  neqne  baredei  inalibiti  fh«-      naine,  the  femaloi  under  Qie  general 


pytstru 
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rint,  ncqne  ita utdi^imns  exhernlati ;       tfrm  nttri :  for,  if  they  have  neither 

,        pminittii  ois  pro-tor   cnntra   tahiilas       \)Oi>n  in<«titiitP(l  Iioirs,  nordisinlierited 

adiu^dL  ^^t*"i^'^^i  hononiin  pnss«,*ssionein.  in  innnnirr  >n.'fi^re  mcntioneil,  th<^  prip- 

t«»r  pivo«<   t)icia   pos»sc8sioii  of  goods 

(ill.  II.  n5. 

hl(i#  Kd  Wt  fti(4fe  An  omancipiitod  (;1iild.  passing  out  of  tlio  testator's  family, 
f  i        f  •     ccn<»ed  to  be  liis  huhh  hm's.     But  tboupli  bo  tlius  lost  all  legal 

i^M^  K(Ui   If     (.laiin  upon  tbo  tt^'stutor's  iiiberitunre»  yet  be  bad  gained  no  pro- 

ki(.  AiiuJu.  ti^   vision  by  being  enianeipaliMl,  and  tbe  praetor,  tlierefore,  came  to 

bis  relief,  and  set  aside   tlie  testament,   if  be   had  not  been 

(idhW^L  ^  expressly  exeludcd.  lie  did  not  do  tbis  nominally,  for  tbe  tes- 
j    '        .  i   /  tament  was  legally  good,  but  be  did  what  amounted  to  tbe  same 

U)^4>UhM^y' tM^uUt^  tbing;  be  divided  tbe  property  e([ually  among  all  as  if  tbe  tes- 
tator liad  died  intestate,  giving  tbe  ebildren  wbat  was  termed 
*'  possession  of  tbe  goods  ;"  a  possession  said,  in  tbis  case,  to  be 
contra  tahnlas^  as  it  overtbrew  tbe  provisions  contained  in  the 
tablets  of  the  testament.  An  emancipated  daughter  might  thus 
be  in  a  better  position  than  an  unemancipated,  if  both  were 
passed  over.  For  if  tbe  emancipated  daughter  were  passed 
over,  tbe  tesUmi(;nt  would  bo  overthrown  altogctlier,  and  she 
would,  if  an  only  child,  lake  all  tlie  property;  whereas,  if  the 
unemancipated  daughter  was  passed  over,  she  could  only  take 
half  at  most.  Antoninus  put  them  on  an  equality,  by  giving 
the  emancipated  only  the  share  she  would  have  bad,  had  she 
not  been  emancipated.     (G.\i.  ii.  VHb,  J  20.) 


Ufi 


<ill«« 


_            4.  Atloptivi  liheri,  qnamdiii  sunt  in  4.  Adopt ivo  cliildren,  while  under 

ill*       potpstftt^    patris    ado])tivi,    ejusdom  the  powor  ot    Ihcir  ahoptive  fatlier, 

"    i    *  A    m  J""**    hahoninr    ci\ins     snnt    Jiistis  aro   in   tlie   same  legal  position    as 

§^/U^ii^j^  (Uil|lu     nuptiis  qnn^siti :  itnque  herodes  insti-  cliililren  sprung;  from    a  legal  niar- 

i»      tucndi  vol  exhercdnndi  siint^  seciin-  riaso ;  and  therefore  tliev  must  either 

H  A#yf^iu>^          <lii"^  ^^  QU*'^  <l^  natnralibns  cxpi)$%iii-  bo  instituted  heirs,   or   disinherited, 

\          •                   mus.    Kmancipati  vero  a  patrc  adop-  acoonlin!*  to  the  rules  we  have  laid 

%gttg^  •                ^^^^^  noquc  jure  civili  neqne  quod  ad  down    ri^spectinp    natural    children. 

edictum  praitoris  attinet,  inter  lihoros  But  neither  by  the  civil  or  the  pra?- 
nnmoranuir :  qua  rationo  acridit  ut  torian  law,  are  children  emancipated 
ox  di  verso,  quod  ad  natural  em  parcn-  by  an  adoptive  father,  reckoned 
tern  attinet^  quamdiu  quidem  sint  in  among  his  natural  children.  Hence 
adoptiva  familia,  extraiieonim  nu-  conversely,  adoptive  children,  whilo 
mero  hnbeantur,  ut  cos  npque  hercdes  in  their  ailoptivo  family,  are  con- 
instituerc  nequc  exhercdaro  necesse  sidored  strangers  to  their  natural  pa- 
sit  ;  cum  vero  emanrjpati  fuerint  ab  rents,  who  need  not  institute  them 
adopt  ivo  patro,  tunc  incipiant  in  ea  heirs,  or  disinherit  them  ;  but  if  they 
causa  esse  in  qua  futiuri  essent,  si  ab  are  emancipated  by  their  adoptivo 
ipso  naturali  patrc  cmancipati  fu-  father,  they  are  in  the  same  position 
issent.  in  which  they  would   have  been,  if 

emancipated  by  their  natural  father. 

r..\T.  ii.  ino,  137. 

If  an  adopted  son  were  emancipated  by  bis  adoptive  father, 
he  would,  under  the  old  law,  have  no  legal  claim  on  the  inhe- 
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ritance  of  his  adoptiTa  or  bis  natural  faUier.  But  the  praetor 
onme  to  his  aid,  and  gave  him  "  a  possession  of  the  goods"  of 
hia  natural  father,  unless  he  was  exprcsslj^  excruded_  by  his 
natural  I'atliers  t«stament.  Dnlils  aJoptive  fnlher,  he  would, 
after  emancipation,  in  no  case  have  any  claim  whatever,  until 
Justinian  altered  the  law  in  the  manner  alluded  to  in  the  next 
paragraph. 


5.  Sed  hiEC  quidem  lelottu 
duceliat.  Koatr*  vero  coti!ititut 
ter  mascnloB  et  feraiiiBS  in  hoc 
nibil  interesse  existiniHDa,  qiiis 
qne  persona  m  liominum  procrea- 
tione  similiter  naturff  officio  fungitur, 
et  lege  antiqua  duodecim  Ubiilarum 
omnes  similiter  ad  tnccesHionem  ab 
iDteBtalo  vocabantiir,  quod  et  |iree- 
torea  postca  seculi  esse  vidf  ntar,  ideo 
■implex  ae  similo  jus  et  in  flliis  et  in 
filiabUB  ct  in  cnlciis  descendentibus 
per  Tirilem  sexiim  personis,  non  bo- 


int,  vel  heredes  iustituantur 
u  exlieredentur,  et  cum- 
dem  habeant  efTi^rlnm  cirea  tesla- 
menta  parentium  Huorum  in  finnan  da 
ct  beredjtatem  nnfereudam,  quern 
fliii  sni  xfl  emancipali  habent,  xive 
jam  nati   i'         ' 


6.  Such  iras  the  andent  law.  Bi 
thinking,  tliat  no  disiinction  can  ret 
Bonably  be  made  between  tbe  tw 
Beies,  ina^mneh  as  they  equally  coi 
tribute  (n  the  procreation  of  the  apt 
cies,  andbecBuse,  bjthe  ancient  law  < 
the  Twelve  Tables,  all  children  wet 
equally  railed 


...  ,  -<i 

{^  ATt*< 

dune. 


afterwards 


wtiich  law  tiie  prffiUira  si 


followed, 
by  our  eoDhtitntiOD  made  the  law 
the  aame  l>oth  aa  to  sons  and  daagh- 
tew,  and  also  aa  to  all  other  deacend- 
anta  m  Uie  male  line,  whether  al- 
ready Uom  or  piwthnmons  ;  so  that 
all   cl lildrcn.  whethpr   fl'i-y   arfl    pii 


adoptivos  aatem  filios  ct 
muN  dirisionem,  qna>  n 
tationequam  super  adopliTl 
eonlinetar. 


0^  lias"  the 


Dd  IbeiT  mu 
in  making  void  the  tes- 
0(  tlieir  paren I b,  and  taking 
awaj  the  mbentanee  fhim  the  insti- 
tuted heira,  as  would  be  produced  by 
of  children  who  were 
npated,  whetlier 
already  bom,  or  conceived  and  bom 
afterwards.  With  re°pect  to  adoptive 
children,  we  have  established  a  dis- 
tinction between  ibem,  wbich  is  set 
forth  in  onr  euDstUution  on  adoptions. 

C.  i.  29.  i ;  C.  viii.  47.  10,  pr.  »nd  1. 

Under  the  legislation  of  Justinian  a  testament  would  be  rendered 
invalid  by  the  omission  of  any  one  male  or  female  whom  it  was 
necessary  either  to  institute  or  exclude,  and  every  exclusion 
must  bo  made  nominatim.  An  adopted  son,  if  adopted  by  a 
stranger,  t.  e.  not  an  ascendant,  lost  none  of  his  claims  upon 
his  natural  father's  property,  but  only  had  a  claim  upon  that  of 
his  adoptive  father,  if  this  father  died  intestate;  for  if  the 
adoptive  father  made  a  testament,  it  was  not  necessary  be  should 
notice  the  adoptive  son.  But  an  adopted  son,  if  adopted  by  an 
ascendant,  either  a  maternal  grandfather  or  an  emancipated 
father  (see  Bk.  i.  Tit.  II.  2),  stood  in  the  position  of  a  kuu» 
heres  to  the  ascendant,  and  a  testament  would  be  invalid  in 
which  he  was  passed  over. 
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C.  Scd  Hi  in  expedilione  occupatas 
miles  tesUinentuni  fuciat,  et  liberoit 
BUGS  jam  natos  vel  pustuinos  iioini- 
natim  non  exlieredavurit,  Bed  silciitio 
prn-toriorit  non  ignoraus  an  liabeat 
liberos,  silentiiim  ejus  pro  exbercda- 
tiuno  nominatim  facU  vulere  consti- 
tutionibas  principum  cautum  est. 


6.  If  a  soldier  on  actual  senice 
make  bis  testament,  and  neither  dis- 
inherit his  cliildren  already  bom,  or 
his  posthumous  children  by  name, 
but  pass  them  over  in  silence  although 
he  is  nut  ignorant  that  he  has  chil- 
dren, it  is  provided  by  the  imperial 
constitutions  of  tlie  emperors,  that 
his  silence  shall  be  equivalent  to  dis- 
inheriting  them  by  name. 


D.  xxiz.  30.  2. 


Imm  Aoli 


7.  Ncitiier  a  motlier  nor  a  maternal 
graiidfuthcr  need  either  institute  their 
cliildren  heirs,  or  disinherit  them, 
but  may  pass  them  over  in  silence ; 
for  the  silence  of  a  mother,  or  a  ma- 
ten  ml  graudfuthor,  or  of  any  other 
ascendant  on  the  mother's  side,  has 
the  same  effect  as  a  father  actually 
disinheriting  them.  For  a  mother  is 
not  obli^'ed  to  disinherit  her  children, 
if  she  docs  not  institute  them  Iier 
heirs ;  neither  is  a  maternal  grand- 
father under  the  ncceKsity  of  insti- 
tuting or  of  disinheriting  his  grand- 
son or  granddaughter  by  a  daughter; 
whetluT  we  look  to  the  ci^il  law,  or 
tlio  edict  of  the  jinctor,  which  gives 
possession  of  goods  contra  tabula$  to 
those  children  who  have  been  passed 
over  in  silence.  But  children,  in  this 
case,  have  another  remedy,  which  we 
will  hereafter  explain. 

Gat.  iii.  71. 

Tlie  children  could  never  be  the  sui  heredea  of  their  mother, 
for  women  never  laid  any  one  in  their  power ;  nor  couIcT  they  'Be 
thb  ^f/^  hercdes  ot  a  maternal  ascenaantji  except  .b^_adoption, 
andTthe  case  of  adoption  is  not  spoken  of  here. 

Aliud  admiuiciilinn.  This  refers  to  the  action ^for  setting 
aside  the  testament  as  inofficious,  that  is,  made  without  proper 
regard  for  natural  ties.     (See  Tit.  18.  /2.) 


7.  Mater  vel  avus  matenius  necesse 
non  liabent  liberos  suos  aut  herodes 
instituere  aut  cxheredare,  sed  pos- 
sunt  cos  omittere ;  nam  silentium 
matris,  aut  ari  matenii  et  ceterorum 
per  matrem  asc<?ndentium,  tantum 
facit  quantum  exheredatio  putris. 
.  ufljr^Nec  eniiu  matri  lilium  filiunivc,  ne- 
f^^^^que  avo  matemo  nepotem  neptemve 
ex  filia,  si  eum  camve  heredem  non 
instituat,  exheredai'c  necesse  est,  sive 
de  jure  civUi  quiuramus,  sive  de  oilicto 
pni!toris  quo  pru^teritis  liberis  contra 
tabulas  bonorum  possessionem  pro- 
mittit;  scd  aliud  eis  adminiculum 
servatur,  quod  paulo  post  vobis  mani- 
festum  fiet 


Tit.  XIV.    BE  HEREDIBUS  INSTITUENDIS. 


Heredes  instituere  permissum  est 
tam  liberos  homines  quam  ser>os,  et 
tarn  proprios  quam  alienos.  Pro- 
prios  autem,  olim  qiiidem  secundum 
plurium  sententias,  non  aliter  quam 
cum  libertate  recte  instituere  licebat 
Hodio  vero  ietiam  sine  libertate  ox 
nostra  constitutione  heredes  eos  in- 


A  man  may  institute  as  his  heirs 
either  freemen  or  slaves,  and  either 
his  own  slaves  or  those  of  another. 
Formerly,  according  to  the  more  re- 
ceived opinion,  no  one  could  properly 
institute  his  own  slaves,  unless  he 
also  freed  them;  but  now,  by  our 
constitution,  a  testator  may  institute 
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Btitiiere  penniainni  est  Quod  non 
per  innovstionem  uiduximus,  Bed 
quoniam  lequius  crat,  et  Atiliclno 
placuisse  Paulua  Buiu  Ubris,  quoB  tun 
*d  Mtuwurium  Sabinam  qium  ad 
Ptautinm  scripsit,  retert.  Proprius 
aaiem  tenaa  etiun  is  intelligitur  in 
qao  nudun  proprielatem  t«iitator  ha- 
bet,  alio  luuiiiftiictum  habentc.  Eat 
tamen  eaaua  in  quo  nee  cum  liber- 
ate ulililer  Berrus  a  domina  hcres 
inslituitur,  ut  conBtitulJone  divorum 
Severi  et  Antonini  csvelur,  cujUB  ver- 
ba hffic  aunt :  "  Servum  adullcrio  ma- 
culatum  DOD  jure  teatameDto  nunu- 
misBum  ante  scntentiam  ab  ea.  mu. 
liere  videii,  qltie  rea  fuenit  pjnsileni 
criminispoBlulata,  ratioiiis  est;  quare 
Bequitur,  ut  iu  eiimiieni  a  domina 
collatainiititutionulliDB  momenti  ha- 
bealur."  Alieiioa  BcrvuH  cliain  is  in- 
Ulligitnr,  in  quo  usmnTructum  testa- 


281  "LuU-i^u 
eipretslj  oo&an-  '  "^  "   ""'    ' 


of  adultery  with  his  migtress,  shall 
be  allowed,  befor.  " 
pronounced,  to  be  mai1e  Tree  by  tbi 
nuBtreES,  who  is  alleged  to  be  a  part- 


hiit  slaTe  whbout  c 

duccd  this  rule,  not  as  an  inooval: 
but  becauBcit  seemed  cquiuble ;  . 

Paulus,  in  his  iniUngB  on  M asaui 

Sabiuos  and  PlautiuB,  informs    ui  U  UuMii  ST'lh 

tLat  this  was  the  opinion  of  Aliliui-  ^  I 

nu3.     Among  ft  testalor's  own  slaves  (fUt  w^^jj^fj 

ia  included  one  in  whom  the  testator  ai^B^^ 

bod  onlf  a  bare  ownersbip,  another  J^4^, 

having  die  usufruct.    But  there  is  ■ 

case,   ID  which  Uie  innlitution   of  a  JluLlMik 

slave  by  his  miiitreES  ia  void,  allliough      .  .    ^ 

his  liberty  ia  expressly  given  [o  him,  iv  "uttitiAj.  K 

according  tn  the  provisions  of  a  con- 

sUtution   of  the  Emperors   Sevens  '•^  M  WlU  . 

and  Antoninus,  in  those  words; ''Roa-    .    j. 

demands  that  no  slave,  accused  ••  wMw  "** 

slave  as   her  tvil  dUCtJ^i 

heir,  it  is  of  no  avdl-     In  the  term  1         , 

"  the  slave  o{  another,"  is  included  a  t*(M-fcA-  -  *  W 
slave  of  whom  the  testator  baa  the  jv, 

usulruct.  ***  ^^lft***<'M 

Gai.  ii.  ia&-ie7  i  C.  vl.  ST.  B  i  C.  rii.  15.  I  ]  D.  xx\m.  6.  iS.  2  ;  C.  vii.  16.  1.    ''  ''^^*'** 

By  institutioD  is  meant  the  dcclaradon  who  ia  to  be  heir,  A  iktUT /utc 
that  i87  who  IB  to  carry  on  the  legal  existence,  the  persona,  of  i^.       .,„„^ 
the  testator.   And  as,  unless  his  existence  were  coDtioued,  there       **  '"^js* 
could  be  no  thing  or  person  from  whom  the  teBtomentary  dis-  j^  «^  t^  a 
positions  could  derive  any  force,  or  bo  of  any  efficacy,  the  /  (,-1-7— 
institution  was  the  all-important  port  of  the  testament.     It  was  piy^'Ci*"*'  j 
veluli  caput  aique  ftindamentum  toliua  tettavienti.    All  other  /    ^..,,.c 
dispositions  were  accessories  to  it,  being  only  conditions  or  laws 
imposed  upon  the  heir.     In  the  older  law  a  peculiar  form  of  ^^•■'  h  ^ 
words,  borrowed  from  the  language  of  legislation,  was  appro-     ,^LL/f 
priated  to  the  institution.     "  Titiug  heres  esto  "  was  the  recog-  '**»********< 
nised  form.     Even  in  the  days  of  Gains  and  Ulpian  (Gai.  ii.  Li  enU4tS^t 
116,  117;  Ulp.  Reg.  20),  such  expressions  as  "  Tittus  Aeres       i_. 
*('/,"  "  Tilium  Aeredem  esue  jubea,"  terms  of  command,  were       "»•■'  irA^ 
considered  right,  and  expressions  such  as  "  Titium  heredem  esse  ff^u.  HHit- 
volo,"  "  heredem  inntituo"  "  heredem  Jacio,"  were  considered     ,   • 
wrong.     And  it  was  not  till  889  a.d.  that  tJonstontine  the  P~-  ^t*-^ 
Second  permitted  the  institution  to  be  mode  in  any  terms  by  »m^  ' 

which  the  meaning  of  the  testator  could  be  clearly  ascertained.    ' 
(C.  TJ.  38.  15.)     Again,  in  the  older  law,  as  BTcrything  else  in  J/Z-aTm*!* 
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"""""■""^  the  testament  derived  its  force  from  the  institution,  it  was  con- 

%  ^idtf^U  sidered  that  the  institution  ought  to  ho  put  at  the  head  or  top 

J^.j^.Jn^  of  ^^  testament,  and  any  legacy  or  other  disposition  placed 

fg**,  heforo  it  was  passed  over,  and  had  no  effect.     An  exception 

ha^  ^If^  was  made  in  hchalf  of  an  appointment  of  a  tutor  (see  Bk.  i. 

^---^   y  Tit.  14.  3);  and  the  clause  in  which  the  testator  disinherited 

//***/  ^  his  9ui  heredeH  was  naturally  placed  before  that  in  which  he 

ly^  frjui/T^  instituted  testamentary  heirs.      Justinian,  as  we  shall  see  in 

/  the  20th  Title,  paragr.  34,  enacted  that,  provided  the  institu- 

Puy  iu^u^  f"^  tion  appeared  in  some  part  of  the  testament,  it  should  be  im- 


iuu^  ^uU^ 


material  in  what  part  it  might  he  placed. 

y  Any  one  might  he  instituted,  and  consequently  take  as  heir, 

^  ^^^*i  i^^        who  had  the  rights  of  a  citizen,  or,  as  it  was  technically  termed, 

^^^         s      who  had  the  test  amen  ti  f actio  cum  testatore,  i.  e.  the  power  of 

JfUH^*^  '  '^  joining  with  the  testator  in"going  through  the  ceremonies" of 

/^  ^  ^         the  pis  Ouiritium.    It  was  not  enfoved  h\  peregrin i.  dcportaii. 

it»  ^^<4^  ^ktiJdedecitii,   nor  by  the  Latini  Ji/niani,  unless    they  became 

-  ^  yfc-.'  ^/rfc  citizens  before  entering  on  the  inheritance.     Women  were  pre- 

*^*'**'y        vented   by  the    tex   Vocomia    (585  a.u.c.)     (Gai.   ii.  274), 

^iuoM  •  ^L^      unmarried  persons  by  the  lex  Julia,  and  orhi  (childless  per- 

^  /   ^iW?v         soTifl^  tiv  thfi  lejr  Papia  p^[^)/pa.  from  being  instituted.    Neither 

hkufpXiL^^     could  any  uncertain  person  be  instituted,  nor  any  corporate 

XJL^^^^,  body,  or  any  of  the  gods,  except  those  in  whose  favour,  as  the 

Tarpeian  Jupiter  (Ulp.  Reg.  22G),  a  special  exception  had  been 
^M0i%  ^yt  made  by  a  fienatus-conaultum.  All  these  distinctions  had 
Jilts'  ceased  in  the  time  of  Justinian,  and  none  of  those  we  have 
mentioned,  except  jteregrini  and  persons  who  had  lost  their 
civil  rights  by  dejwrtatio,  were  excluded.  There  were  still, 
however,  some  to  whom  the  capacity  for  institution  was 
specially  denied,  such  as  the  children  of  persons  convicted  of 
treason  (C.  ix.  8.  5.  1),  apostates  and  heretics  (C.  i.  7.  3), 
children  of,  and  parties  to,  prohibited  marriages.  (C.  v.  5.  6.) 
A  second  husband  or  wife  could  not  be  instituted,  when  there 
was  issue  of  the  first  marriage  (C.  v.  9.  6);  nor  natural,  where 
tliere  were  legitimate,  children.     (C.  v.  27.  2.) 

If  a  pg^on  instituted  his  own  slave,  this  was  held  to  give 
the  slav^  his  libertv  bv  necessarv  implication,  it  he  instituted 
t'Be  slave  of  another,  the  slave  took  the  fnheritnnce  for  his 
master's  benefit,  provided  the  master  had  the  testamenti  f actio 
with  the  testator ;  but  if  he  had  not,  the  institution  of  the  slave 
was  void. 

In  Uie  law  before  Justinian,  enfranchisement  by  a  person, 
who  had  only  a  bare  property  in  a  slave,  was  not  held  to  confer 
freedom,  a  proprietath  domino  mamimisaus  liber  non  Jit,  sed 
servus  sine  domino  est.     (Ulp.  Beg.  1.  19.)     Under  Justinian 
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the  slave  became  free,  and  could  acquire  for  himself,  and  could 
take  as  heir ;  but  he  was  obliged  to  serve  as  slave  to  the  usu- 
fructuary, during  such  time  as  the  usufruct  continued. 

The  slave  accused  of  adultery  with  his  mistress  might  be 
subjected,  as  all  slaves  might,  to  the  torture,  to  extract  evidence 
of  his  guilt.  If  he  had  been  enfranchised,  he  would  have 
escaped  this,  and  thus  the  mistress  might  have  defeated  justice, 
unless  she  had  been  restrained  from  using  her  power  of  enfran- 
chising him. 


1.  Servos  aatem  a  domino  sno 
heres  institutuB,  si  quidem  in  eadcm 
causa  manserit,  fit  ex  tostamento 
liber  heresque  necessarius ;  si  yero  a 
▼ivo  testatore  mannmissus  fuerit,  suo 
arbitrio  adire  hereditatem  potest,  quia 
non  fit  necessarios,  cum  utrumque 
ex  domini  testamento  non  conse- 
qoitur.  Quod  si  alienatns  fuerit, 
jussu  novi  domini  adire  heredita- 
tem debet,  et  ea  ratione  per  eum 
dominus  fit  heres;  nam  ipse  aliena- 
tus  neque  liber  neque  heres  esse  po- 
test, etiarasi  cum  libertnte  heres  in- 
stitntus  fuerit ;  destitisse  enim  a 
libertatis  datione  videtur  dominus, 
qui  eum  alienavit  Alienus  quoque 
servus  heres  institutus,  si  in  eadem 
causa  durarerit,  jussu  ejus  domini 
adire  hereditatem  debet:  si  vero 
alionatus  fuerit  ab  eo,  aut  vivo  testa- 
tore,  aut  post  mortem  ejus  anteqnam 
adeat,  debet  jussu  nori  domini  adire ; 
at  si  manumissus  est  vivo  testatore 
vel  mortuo  antequam  adeat,  suo  arbi- 
trio adire  hereditatem  potest. 


1.  A  slave  instituted  heiy  by  Ipa 

condition,  becomes,  by  virtue  of  the 
testament,  free  and  necessary  heir. 
Buk,  II  ms  master  has  enirancbised 
him  before  d}'ing,  he  may  at  his 
pleasure  accept  or  refuse  the  inheri- 
tance, for  he  does  not  become  a 
necessary  heir,  since  he  does  not  ob- 
tain both  his  liberty  and  the  inheri- 
tance by  the  testament  of  his  roaster. 
But,  if  he  has  been  alienated,  he  must 
enter  on  the  inheritance  at  the  com- 
mand  of  his  new  master,  who  thus 
through  bis  slave  becomes  the  heir 
of  the  testator.  For  a  slave  once 
alienated  cannot  gain  liis  liberty,  or 
Km  self  take  an  inheritance  by  virtue 
of  the  testament  of  the  master  who 
aTienated  him,^  although -his  freedom 
was"  expressly  given  by  the  testa- 
mentj_^cau8e  a.  master  who  has 
alienated  his  slave,  has  shown  that  he 
has  renounced  the  intention  of  en- 
franchising him.  So,  too,  when  the 
slave  of  another  is  appointed  heir,  if 
he  remains  in  slavery  he  must  take 
the  inheritance  at  his  master's  bid- 
ding \  and  if  the  slave  be  alienated  in 
the  lifetime  of  the  testator,  or  after 
his  death,  but  before  he  has  actually 
taken  the  inheritance,  it  is  at  the 
command  of  his  new  master  that  he 
must  accept  it  But,  if  he  be  en- 
franchised during  the  lifetime  of  the 
testator,  or  after  his  death,  and  be- 
fore he  has  accepted  the  inheritance, 
he  may  enter  upon  the  inheritance  or 
not,  at  his  own  option. 


4  r^4.H4. 


J 


Gat.  ii.  188, 189. 

It  was  necessary  that  the  heir,  as  hi 
ried  on  the  leg^  existence  of  the  testate 
civil  rights.     If,  then,  a  slave  of  the  tes 
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was  in  the  power  of  the  testator  to  make  him  free,  and  he  had 
invested  liim  with  a  character  requiring  freedom,  this  institution 
was  considered  to  involve  his  ircedom.  The  slave  of  any  one 
else,  if  instituted,  was  only  a  channel  bv  which  his  master,  if 
possessed  of  cjvh!  rip^hta^  flcqi^ired  thn  in|^pritiyifrft.  (See  Bk.  i. 
Tit.  C.  1.)  If  a  slave  of  the  testator  were  instituted  his  heir, 
and  remained  liis  slave  at  the  time  of  the  testator's  death, 
the  slave,  immediately  upon  the  testator  dying,  became  his 
heres  fiecessariifs.  that  is,  became  his  heir  witliout  any  option 
of  rcfusint^  or  taking  the  inheriumce.  But  if  it  were  given 
under  any  condition,  and  the  condition  failed,  the  institution 
then  became  invalid. 

If  the  slave  instituted  did  not  belong  to  the  testator  at  the 
time  of  the  testator  s  death,  his  condition  at  the  time  of  his 
taking  on  him  the  inheritance  {aditio  hrreditatis)  determined 
for  whom  the  inheritance  was  acquired.  If  at  that  time  he  was 
a  slave,  he  acquired  it  for  the  person  who  was  then  his  master ; 
if  free,  for  himself. 

Disposing  of  tlie  slave  to  another  revoked  the  gift  of  Uberty, 
because  tliis  was  considered  as  a  legacy,  a  mere  accessory  to 
the  inheritance,  to  revoke  whicli  anything  was  sufiQcient,  which 
showed  u  change  of  intention  on  the  part  of  the  testator ;  but 
it  did  not  revoke  the  institution,  because  this  was  the  keystone 
of  the  testament,  and  could  only  be  revoked  by  a  new  testa- 
ment, or  destruction  of  the  old  one. 


2.  Servus  autem  alienus  post  do- 
mini  mortem  recto  Ijcres  instituitur, 
quia  et  cum  liereditariis  Bcrvis  est 
testamciiti  factio:  nondum  cnim 
adita  liercditas  persona?  vicem  sus- 
tinet,  non  heredis  futuri,  scd  de- 
funcU;  cum  etiam  ejus  qui  in  utero 
est,  servus  rocte  bores  instituitur. 


2.  The  slave  of  another  mav  be 
instituted  lieir  even  aft^r  tbe  death 
of  liis  master,  as  tliere  is  icstamenti 
factio  with  slaves  belonging  to  an 
inheritance ;  for  an  inheritance  not 
yet  entered  on  represents  the  per- 
son of  tlie  deceased,  and  not  that  of 
the  future  heir.  So,  too,  the  slave 
even  of  a  child  in  the  womb,  may  be 
instituted  heir. 


D.  xxviii.  5.  31.  1;  D.  xxnii.  5.  04. 

After  the  death  of  a  testator,  and  before  the  inheritance  was 
entered  on,  the  inheritance  itself  represented  the  person  of  the 
deceased,  as  it  did  that  of  an  unborn  cliild  until  the  birth.  A 
slave,  during  this  interval,  was  said  to  belong  to  the  inheritance, 
and  if  a  testament  was  made  by  any  one  instituting  as  heir  a 
slave  belonging  to  the  inheritance,  the  slave  took  the  inherit- 
ance thus  given  him  for  the  benefit  of  that  inhentance  to  which 
he  belonged.  And  that  he  should  do  so,  it  was  not  necessary 
that  Uie  person  by  whose  testament  he  was  instituted  heir 
should  have  testamefiti  factio  with  the  future  heir,  but  it  was 
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only  neoessary  thnt  he  should  have  it  with  the  testator  to  whose 
inheritance  the  slave  belonged. 


3.  S«i-«ii8  plurinm  cam  qaibns 
tcstamenli  faciio  eat,  eb  e 
Btitutns  herpB  unicuiquo  dominonun 
cqjusJuBsu  Kdierit,  pro  portiane  da- 
miaii  ttciimiit  hereditatem. 


belonipng  to  geTeral 
.capable  of  taMcg  by 
testament,  is  iniitituted  beir  by  a 
stranger,  he  acquirea  a  proportiop  of 
the  inheritSee  for  each  maBter  bj 
whose  commanil  be  took  it,  corre- 
BpODding  to  the  aeveral  inUreati  they 
each  have  in  hint. 

D.-ziix-S.  07,  08. 
If  the  slave  were  instituted  heir  by  one  of  his  maatera,  then, 
if  this  master  expressly  gave  him  his  freodom,  he  became  the 
/terea  tiecessarius  of  the  master  instituting  him,  and  free;  a 
due  proportion  of  the  price  at  which  he  was  valued  being  paid 
to  each  of  his  other  masters.  But  if  bis  liberty  were  not  ex- 
pressly given  him,  the  share  which  the  testator  had  in  him  ao- 
crued  proportionately  to  all  those  of  his  masters  by  whose 
orders  he  entered  on  the  inheritance.  (See  Tit  vii.  4  of  this 
Book.) 

4,  A  tfwtj^r  Tuay  appoint  one  heir 
or  aevfra],  the  namby  beinif  qnito 
annatricteil.      ~ 

b.  An  inheritance  is  generally  di- 
Tided  into  twelve  ounces,  compre- 
hended toge^ier  mider  the  term  of 
r,  and  each  of  these  parts,  from 


the. 


0  the  (U,  has 


ttjxn  licet 
0.  Heredilss  plemmc|ne   diTiditnr 

in  dnodecim  uneias,  qns  asais  appel- 

lationo  condnentnr.     Habent  aut^m 

et  hm  partes  propria  nomina  sb  uncia 

usque  ad  assem,  Qt  pnta  hicc :  nneia, 

seitans,  qnadrans,  tiiena,  quincuni, 

semis,   septuni,  bes,  dodrans,   dci- 

tans,  deunx,  as.    Non  antem  udquo 

duodecim  uncias  esse  oportrt,  nam 

tot  uncite  ftsaem  effl<:iunt,  qaot  testa- 
tor Tolnerit;  et  si  unnm  tantiim  qnis 

ex  semiaae,  verbi    gratia,   h^redem 

Bcripserit,  totus  as   in  Hcmisss  nit: 

neqne  enim  idem  ex  parts  testatns 

et  ex  parte  intcitatns  decedcre  potest, 

niai  sit  miles  ci^jus  sola  volnnlas  in 

testando  spectatiir,     Et  e  cootrario      __^ _^^ 

potest  quit,  in   quantascmnque  vn-      except  a  soldier,  whose  i: 

luerit  plurimaa  tmciau,  suam  horedi-      niaking   ms   testament  is  alone  re- 

tatem  dividere.  garded.    Conn^rsetr,  a  testator  may 

dh-ide  his  eslale  into  as  many  onncM 
more  than  twelve  as  be  Ihinlca  proper. 

D.  xxviii.  0.  M.  3 ;  D.  xinii.  S.  13.  1,  and  aeq. ;  D.  xxii.  I.  0. 

In  making  a  testament,  where  the  testator  wished  to  give 

different  shares  to  his  heirs,  the  singular  system,  alluded  to  in 

the  text,  was  often  adopted.     The  testator  did  not  ^ve  a  fifth, 


^CUliM    t)\dif9l* 


trirnt,  ^nincHitx,  temis,  itplunx,  fcr(, 
diidrant,  dezlaim,  Jmax,  a>.  But  it  is 
not  necessai;  that  there  ahonld  be 
alwBvs  twelve  ounces,  for  an  ai  may 
consist  of  as  many  onnces  as  the 
Uslalor  pIcnseH.  IF,  for  example,  a 
man  name  bnt  one  heir,  and  appoint 
him  u  inniiiv,  i.e.  the  huir  of  tax 
pRrts,  then  these  six  parts  "ill  make 
np  the  whole  ni;  for  no  one  ijm  die 
rutly   (eslate    and  pmlW  intestfte. 
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O  tbu«.Mnfc»  *  fourth,  &c.,  to  eftcli  heir,  but  giive  so  many  parts,  e,y.  five  or 

^^  four  parts,  to  one  heir  and  so  many  more  to  another.     The 

(Unf  ^kujH  number  of  parts  given  to  each  were  added  up,  and  the  total 

7*    JJ        .  formed  the  number  of  wliich  tliese  parts  were  taken  to  be  a 

|Mti*  /tCt  W*^  fraction.     For  instance,  if  a  testator  gave  to  A  five  parts,  to 

SL  •  iLyfr*        -^  ^^'  *°^  ^°  ^  ^^^*  ^^'^  whole  number  amounting  to  thirteen, 

^  wtfw  ^  ^q]^  five-tliirteenths,  B  six-thirteentlis,  and  C  two-thirteenths. 

4iUU  ifr  iCZ*  ^^  '^^  *^'^  ^^^^  simple,  but  a  greater  complication  was  intro- 

'  duced  by  adopting,  conjointly  with  this  calculation  of  parts,  a 

}^  Ui   Ct«-'         mode  of  reckoning  derived  from  the  familiar  measure  of  the 

^  ^  an,  or  pound-weight,  and  its  division  into  twelve  oimces.     The 

C  HskLu  (^        herediiuH  was  considered  to  bo  represented  by  the  aa^  and  the 

Irkjk  fXBiA^  M      parts  by  the  ounces.     But  the  testator  had  the  power  of  de- 

J    ,    termining  how  many  ounces  there  should  be  in  this  imaginary 

Ik  m**^  •  ^»tUu  pound.     In  the  instance  above  given,  the  an  contains  thirteen 

linciie.     But  supposing  the  testator  assigned  a  certain  number 

ii   mM'^'^^^^        of  parts  to  some  of  his  heirs,  and  not  to  others;  as,  to  A  five 

r  parts,  to  B  six  parts,  and  then  made  C  a  co-heir,  but  without 

Um/Mt  w^  fi>^^    assigning  him  any  number  of  parts  ;  the  law  supposed  the  tes- 

teJ^    ip       tator  to  have  divided  his   pound   into  twelve  ounces  as  the 
f*   /'  stimdard  number,  and  gave  the  heir  to  whom  no  number  of 

Hm  tLikt^^A,       parts  was  assigned  such  a  number  as  made  up  the  as.     In  this 
7^^^*^       instance,  therefore,  C  would  have  one  ounce  or  part.     But  if 
^  ^  {H  t^^®  whole  number  of  parts  expressly  given  exceeded  twelve, 

V  .  then  the  testator  was  supposed  to  have  been  mensiuing  out  his 

4U44u^L  ^riH>v<^  inheritance  by  the  double  an  (liu/w/idius),  and  the  heir  to  whom 
-         ' —      no  express  number  was  given  took  the  number  of  parts  waut- 
M\rf^  UtA        iug  to  make  up  24.     If  tlie  parts  expressly  given  exceeded  21, 
^  — r^      then  the  tnpofidim,  containing  30  ounces,  was  the  measure, 

^viuiju  ^  ^     and  so  on.     The  testator  never  died  only  partly  testate ;  for 

"tr- —         whatever  he  gave  was  taken  to  make  up  the  whole  inheritance. 

M4M4  9^  ^  »        If  his  testament  only  disposed  of  a  portion  of  his  property  in 
-  the  way  mentioned  in  the  text,  viz.  by  his  only  giving  six 

ounces  {semis)  to  his  heir,  and  his  instituting  only  one  heir, 
six  was  considered  to  be  the  number  of  ounces  he  wished  to 
have  in  the  as,  and,  therefore,  he  died  testate  as  to  all  his  pro- 
perty. If  he  did  not  use  any  expression  referring  to  the  parts 
of  an  as,  but  gave  his  heir  speciiic  things,  having  other  pro- 
perty besides,  what  he  did  give  was  considered  to  represent 
what  he  did  not  give;  as,  for  instance,  if  a  man  possessed  large 
estates,  and  made  A  his  heir,  giving  him  one  farm,  and  named 
no  other  heir,  A  took  all  his  property ;  for  tliis  one  farm  was 
taken  to  be  a  description  of  the  whole. 

The  as  was  thus  divided :   uncia,  one  ounce ;  sextans,  one- 
\  sixth  of  an  as,  or  two  ounces  ;  quadra ns,  one-fourth,  or  three 

!  ounces ;    triens,  one-third,  or  four  ounces ;    quincunXj   five 
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onncea;  R«mi>,  one-half,  or  six  ounces ;  seplunx,  BevenoanceB; 
bei,  contracted  from  bit  triena,  eight  ounces ;  dodrant,  con- 
tracted irom  de  qtiadrans,  the  as  minus  a  quadranH,  nine 
ounces ;  dextana,  contracted  from  de  sextant,  ten  ounces,  and 
deunx,  eleven  ounoes. 


6.  Si  plnrea  iiutitiiuitur,  ita  de- 
mnin  parUmii  ditUibuiio  nec«g«uia 
est,  u  nolit  testator  eoB  ex  Kquis  par. 

■tat,  Dnllis  partibuB  nominatis,  ex 
nquis  partibus  em  heredea  esae. 
Pulibus  autem  in  quDrumdam  pcr- 
Bonia  ezpresais,  si  quia  alius  aine 
parte  nomuiatus  ent,  si  quidem  ali- 
qas  pars  assi  deerit,  ex  ea  parte 
herea  flet;  et  si  plnrea  sioe  parte 
Beripti  sunt,  omnes  in  eadem  partem 
GODCurreDL  Si  vero  tutus  as  com- 
pletus  sit,  in  dimidiam  partem  vofan- 
tnr,  et  ills  vel  illi  omnea  in  alleram 
dimidiam:  nee  interest  primuH  an 
mediua  an  naviEigimus  sine  parte 
heres  scriptus  sit;  ea  enim  pai«  dalk 
inlelligilur,  qiua  vacat. 


B.  If  sereral  heirs  be  appointed,  it 
is  not  necessary  that  ibe  testator 
should  specif;  their  several  shares 
unless  be  intends  that  thej  should 
equal  portions.  Fpf  jf  nn 
heire  cleariv 


.  But   if   the 

shares  of  «ome  staouJd  be  specified, 
and  another  be  named  heir  without 
having  any  portion  assigaed  bim,  he 
will  take  the  fVaction  that  ma;  be 
wauling  to  mahe  up  the  ai.  And  if 
seiferal  be  instituted  heirs  without 
having  an;  portion  assigned  them, 
the;  will  all  divide  this  Ihictlon  be- 
tween Ihem.  But,  if  the  whole  oi  be 
given  among  those  whose  parts  are 
sped&ed,  and  there  be  Iben  no  frao- 
tion  leA,  then  the;  whose  shares  are 
not  specified  take  one  moiet;,  and 
ho  or  they  whose  shares  are  specifled 
the  other  moiety.  It  is  immaterial 
whetlier  the  heir,  whose  share  is  not 
specified,  hold  the  first,  middle,  or 
last  place  in  the  instilution ;  it  ia 
always  the  part  not  specifically  given 
that  is  considered  to  belong  to  him. 


9.  0.  la ;  D.  xxviii.  0.  IT,  pr.  and  3,  i 


D.  X! 


J,  80. 


From  tliis  paragruph  we  may  add  one  more  detail  of  the  sys- 
tem pursued  in  calculating  the  parts  of  the  inheritance.  If  the 
number  of  parts  expressly  given  amounted  exactly  to  twelve, 
and  there  was  an  heir  instituted  to  whom  no  parts  were  given, 
as  tlte  parts  given  neitlier  fell  short  of  the  an,  nor  broke  into 
the  diipondiai,  it  was  necessary  to  make  some  arbitrary  regula- 
tion on  the  subject ;  and  tliut  adopted  was,  tliat  the  parts  ox- 
pressed  should  be  taken  to  be  equal  to  those  not  expressed ; 
and  these  twelve  expressed  ports  should  cover  one-half  the 
inheritance. 

7.  Tideamns,  si  pars  aliqiia  vaeet,  7.  Let  tis  inquire  liov  we  onght  to 

nee  tamen  quisqnam  sine  parte  sit  decide  in  eaae  a  part  remains  unbe- 

heres  institutos,  quid  juris  sit,  veluti  queaihcd,  and  yet  each  heir  has  hit 

si  tres  ex  qnarlis  partibus  heredes  portion   assigned   hira :    u,  if  three 

•cripti   snnt?    Et  constat  vacsintem  ahoald   be  iosUtnted,  and  a  fourth 

pattern  singalis  taeils  pro  hereditaria  part  given  to  each.    It  is  clear,  in 

parte  Bocedere,  et  perinde  haberi  m  this  case,  that  the  nndiapiwed  part 
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81  ex  tcrtiis  partibus  here<1es  srripti  wnnid  be  diTided  among  them  in  pro. 
esscnt;  et  cz  diverso  si  phires  in  portion  to  tlie  share  bequeathed  to 
porlionibiiR  sintf  tacito  singulis  de-  each,  and  it  would  be  exactly  an  if 
crcsroro,  lit  si  vcrin  j^tia  qnatuor  ex  each  had  had  a  tliird  part  assigned 
tcrtiis  partilms  hrrodos  scripti  sint,  him.  And,  on  the  contrary,  if  seyeral 
pcrindu  haboantnr  ac  si  unn«tquisquo  heirs  are  instituted  with  such  por- 
ex  quorta  parte  scriptus  fuisset.  tions  as  in  the  whole  to  exceed  the 

a4,  then  each  heir  must  suffer  a  pro- 
portionate diminution;  for  example, 
if  four  are  instituted,  and  a  third  be 
given  to  each,  this  would  be  the  same 
as  if  each  of  the  written  heirs  had 
been  instituted  to  a  fourth  only. 

D.  xxrii.  5.  13.  3,  and  scq. 

Tu  this*  section  the  division  of  the  inheritance  is  into  definite 
frnctionnl  pnrts,  as  one-third,  one-fourth,  one-fifth,  a  division 
the  testator  was  always  at  liberty  to  adopt.  If  we  were  to  use 
the  terms  derived  from  the  an,  and  state  the  same  case  as  that 
stated  in  the  text,  we  should  say,  that  if  the  testator  gave  a 
quadrans  to  three  persons,  he  would  thereby  make  his  as  to 
consist  of  nine  ounces  (which  he  was  quite  at  liberty  to  do), 
and  then  a  quadra ns  would  give  a  third  of  the  inheritance ;  if 
he  gave  a  triens  to  four  persons,  he  would  make  his  as  to  con- 
sist of  sixteen  ounces,  and  then  a  triens  would  give  a  fourth  of 
the  inheritance. 


8.  Et  si  plures  uncine  quam  duo- 
dccim  distributee  sint,  is  qui  sine 
parte  institutus  est,  quo<l  dupondio 
deest  habebit;  idemqne  orit,  si  du- 
pondins  cxpletus  sit.  Quie  omnes 
partes  ad  assem  postea  revocantur, 
quamvis  sint  pliuium  unciarum. 


8.  If  more  than  twelve  ounces  are 
bequeathed,  then  he  who  is  insti- 
tuted without  auy  prescribed  share 
slmll  have  the  amount  wanting  to 
complete  the  second  a$;  and  so,  if 
all  the  parts  of  the  second  as  are 
already  bequeathed,  ho  shall  have  the 
amount  necessary  to  make  up  the 
third  ax.  But  all  these  parts  are 
afterwards  reduced  to  one  single  a«, 
however  great  may  be  the  number  of 
ounces. 

D.  xxviii.  5.  18. 

The  concluding  sentence  of  the  section  means,  that  though, 
for  the  sake  of  calculating  the  parts,  we  go  beyond  the  as  to 
the  dNj)ondiiis  or  tripondius,  yet  we  must  always  consider  the 
as  as  representing  the  inheritance.  For  example,  to  be  quite 
correct,  we  must  make  15-2iths  into  7^-1 2ths,  so  that  the  por- 
tions of  the  inheritance  may  be  expressed  with  reference  to  the 
twelve  unciat  of  the  as. 


0.  Heres  piure  et  sub  conditione 
institui  potest,  ex  certo  tempore  aut 
ad  certum  tempus  non  potest,  veluti 


0.  An  heir  may  be  instituted  sim- 
ply or  conditionally,  but  not  from 
or  to  any  certain  period;  as,  after 


LIB.  II.    TIT.  XIV. 


past  qninqnennium  qiiam  tnoriar,  rel 
ei  calendiM  illis  v^l  usqiie  ad  c)^<>n- 
daa  illos  heres  tato.  Dcaique  diem 
■iljectTim  babpri  jiio  Kii[>ervai;uo  pla- 
cet, el  perinrle  ease  an  si  pure  lieres 


II.  x: 


five  jeara  from  my  lieatb — or,  from  (ft^   Af* 
tlia  calends  a!  such  a  month,  or  until 

tlic  calends  of  sncli  a  montli.    The  kft^.  PtV 

term  thus  added  is  condidered  a  sa-  ^ 

pcrfluit}',andth8inatitulioiiis  treated  t«iJi 

ciactt)'  us  if  unconditional.  "^  ^Uli 


If  tlie  instilutioQ  is  coDditionol,  nil  those  riglite  wliich 
otherwise  would  dttto  from  tlie  death  of  the  testator,  date  from 
the  accomplishment  of  the  condition.  When  the  condition  waa 
RccompliBbcd,  llie  heir  entered  on  tlie  inheritance,  and  then  by 
this  adilio  (not  by  the  accomplishment  of  iho  condition)  his 
rif^bts  nera  carried  back  to  the  time  when  the  testator  died. 
Heres  quandoqun  adeumlv  hen-ditatvin  jam  tunc  a  morte, 
HUceenHinse  definicto  intelliffitur.     {]).  sxix.  2.  54.)  "^ 

It  was  a  principle  of  Roman  law  that  n  person  could  not  dip  vt<  ^ 
partly  testnte  and  partly  intestate ;  if  his  testament  was  valid  - 
at  all,  liis  herinies  <ih  iiitentatu  were  entirely  excluded.  It  was 
also  n  rule  of  law,  that  a  person  who  once  bocame  heir,  coujd 
not  cease  to  be  heir.  2iiJit  polext  {(uijevtui>)  effteere,  ut  qui 
*eY)U\  hereM  n.Tslitif  desinal  kerex  eine.  (D.  xxviii.  fi.  88.) 
But  if  a  person  were  instituted  heir  from  a  certain  time,  tliere 
would  be  no  one  but  the  hercdex  ah  iiitestato  to  take  in  the 
mennlime,  and  they  must  cease  to  be  heirs  when  the  time 
arrived ;  if  the  institution  were  to  take  effect  only  up  to  a  certain 
time,  the  instituted  heir  would  cease  to  be  heir  at  the  expiration 
of  the  time,  and  the  heredex  ah  intestato  would  then  take  tho 
inheritance.  This  would  be  making  the  testator  die  partly 
testnte  and  partly  intestate,  and  therefore  the  law  did  not  permit 
Etuch  an  institution.  Such  an  institution  would  also  have  of- 
fended against  the  second  I'ule  wo  have  just  mentioned,  viz. 
that  n  person  who  had  once  been  heir  could  not  ceaso  to  be 
Iieir  (D.  xxviii.  5.  88),  whence  tlio  adngc  xemel  fierex  Hi-mper 
hercH ;  wherens  in  the  liret  cnse,  tlio  hcn-dex  ah  tntextalo,  in 
the  second  the  institiiti'd  heir,  would  cense,  at  the  end  of  a  certain 
time,  to  be  heir.  But  if  the  institution  were  conditional,  the 
heredex  iih  iiitexlulo  did  not  take  until  the  condition  was  fiil- 
fijled,  but  were  excluded  by  tho  possibility  which  existed  at 
every  moment  of  time  that  the  testimientnry  heir  would  be  able 
to  enter  on  the  inheritance  by  the  condition  being  accomplished, 
(See  D.  xxix.  2.  39.) 

The  text  speaks  of  r^rlum  temjii/s ;  if  the  time  were  uncer- 
tain, if,  for  instance,  the  testator  said,  let  A  be  my  heir  from 
the  date  of  B's  death,  this  would  operate  to  make  the  institu- 
tion conditional.  Diet  incertus  coadHionem  in  ieiilamento 
facit.     (D.  xxxT.  1.  75.)     It  would  be  uncertain  whether  A 

u 
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"wo]il(l  outlive  B ;  but  if  dnrin*::  A's  lifetime,  B  died,  Tvhich  he 
might  at  any  moment,  the  condition,  viz.  that  A  should  outlive 
him.  would  be  accompUshcd,  aud  this  possibility  excluded  the 
he  redes  ah  intestato. 


KK  An  impossible  comlition  in  tlie 
institution  of  lieirs,  gift  of  legacies. 


10.  IniiK)ssibilis  conditio  in  insti- 
tutionibiis  et  le<*atis,  nee   non   fi«.loi- 
com missis  ot  libertatibus,  pro  non       creation  of   fhiricommissn,  and    gifts 
Bcripta  babetur.  of  freoilom,  is  conbidered  as  not  in- 

serted at  all.  ~ 


I>.  xxviii.  7.  1 ;  D.  xxviii.  7.  14. 

That  the  institution  was  regarded  as  unconditionnl  instead  of 
void,  when  the  condition  was  one  "not  allowed  by  law,  musl*be 
ascribed  to  tlie  anxiety  of  Romans  not  to  die  intestate^and  the 
consequent  favour  with  whicli  the  law  regarded  any  means  of 
treating  a  will  as  valid.  An  obligation  containing  an  impossi- 
ble condition  would  bo  void.     (Bk.  iii.  Tit.  9.  11.) 

Possihilis  est  qua*  jwr  rerum  naturam  admitti  jwtest :  im- 
poasihilis  quae  non  potest.     (Paul.  Sent,  iii.  4.  2.  1.)     But  a 
thing  contrary  to  law,  or  to  honi  mores,  was  considered  as  im- 
possible as  if  it  were  impossible  per  rerum  nafuram,     (Paul. 
Sent,  iii.  4.  U,) 

11.  Si  pliires  conditiones  institu-  11.  When  several  conditions  are 
tioni  adscripUe  sunt,  siqiiidem  con-  attached  to  the  institution,  if  they 
junctini,  ut  puta  si  ilhid  ot  illud  fac-  arc  placed  in  the  conjunctive,  as,  if 
turn  erit,  omnibus  parendum  est;  si  this  and  that  thing  be  done,  all  the 
separatim,  vehUi  si  illud  nut  illud  conditions  must  be  complied  witlu 
factum  erit,  cuilibet  obtemperare  satis  but,  il  tne  conditions  are  placecT  in 
est.  the  disjunctive,  as,  if  this  or  that  bo 

done,  it  will  be  sutficient  to  comply 
with  any  one. 

D.  xxviii.  7.  !j. 

12.  li  qnos  nmnquam  testator  vidit,  12.  A  testator  may  institute  persons 
heredes  institui  possunt,  veluti  si  his  boil's,  whom  he  has  never  seen, 
fratris  lilios  peregri  natos,  ignorans  as,  his  brother's  sons,  born  in  a 
qui  essont,  heredes  instituerit ;  igno-  foreign  cnuntr}',  and  unknown  to 
rantia  enim  testantis  inutilem  insti-  him ;  for  the  want  of  this  knowledge 
tutionem  non  facit.  will  not  vitiate  the  institution. 

C.  vi.  24.  11. 

Tit.  XV.     DE  VULGARI  SUBSTITUTIONE. 

Potest  autem  quis  in  testamento  A  man  by  testament  may  appoint 

8U0  plures  gradus  horcdum  facere,  ut      several  degrees  of  heirs  ;  as,  for  in- 
puta  si  illo  hcres  non  erit  illo  hereg      stance,  if  so  and  so  will  not  be  my 
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esto.  et  ileincppa  in  quantom  Tctit 
testator  subBtilucre  potest,  et  novis- 
Himo  Idco  io  aulisidiuin  vel  scrvuin 
Deceaaarium  Leredem  i 


heir,  let  so  and  so  be  my  hiar.    And 

EO  OD  tlirougli  us  IUHI17  substitiltians 

as  lie  GliaU  tliink  proper.     He  may   Jj«  jjiufii 

even,  in  the  liwl  place,  and  aa   an   ""■**"''7 

ultimata  reaource,  instilnte  a  slave  ^ 

his  neceaMi;  heir. 


Subatitation  vaa  really  a  conditional  iosUtution.     If  A  is     r"       T  , 
not  my  lieir,  it',  for  iustaDce,  he  die  before  me,  L  appoint  B.  Cfu^ut^  f" 
TLe  extent  to  wLicIi  substitution  waa  earned,  wna  owing  to  the    .^    ,         ' 
importance  attached  to  dying;  testate ;  and  partly  also,  in  the         ^r* 
time  of  the  emperors,  to  tbe  wish  to  guard  against  the  operation 
of  the  h'j:  Julia  et  Papia,  which  created  numerous  causes  of' 
incapacity  to  take  under  testament,  and  gave  the  shares  of  those  . 
instituted,  but  incapable  to  take,  as   cadiica.  to  the  public  ' 
treasury 


treasury. 

■^nnski 


1.  Et  pinres  in  unius  locum  pos- 
Bunt  Bnbstitai,  vel  uuus  in  plurium, 
Tel  singnli  singulis,  vel  invicem  ipsi 
qui  heredes  inatiluti  sunt. 


*t«  (H#^  L^  '^ 


This  kind  of  substitution  is  termed  iiili/<irU,  as  opposed  to 
aubstitiifio  jiiijtil/aris,  the  subject  of  ihc  next  Title, 

may  Kubatitnta  aevB-    **"  ""I 

°',°°';.°,"lk°.",to  /"*""'  '^ 

'  be   may  subslJtula    {.^  ^i^v 


Ui«  inslitutud  hciia  thcmaelvi 
procalty  to  one  another. 

D.  ixviii.  0.  :iil.  1.  yfpjIttJ**^  •**■ 

I'd  ini:icem  ipni  qui  hereden  iiittttitti  xtint.     If  any  one  C  rf-  R*"**-' 
instituted  heir  died  before  the  testator,  or  refused  to  take  his  ._       1  '.    -^ 
share  of  the  inheritance,  his  share  was,  in  fact,  undisposed  of.  "ffilij      r''~ 
But  aa  tlio  testator  was  always  supposed  to  liavc  disposed  of  ^  ^  V'  h*** 
his  whole  estate  if  lie  disposed  of  any  part,  this  share  waa  »■        '       a 
divided  among  all  ^losc  who  entered  on  the  inheritance  in  pro-  ^fi'^i-Zl-c 
portions  conespondiTig  to  the  siiare  ^ven  tliem   by  the  will,   i  "•"  ••'^^'^ 
Their  claim  to  this  was  called  tl>p  jhh  nrDrnsri-mli.     But  a  tes-  HM»wttfc***< 
tator  sometimes  produced  nearly  the  same   effect  as  the  law      ^i^  „jy^  jz. 
would  have  produced  for  him,  by  sohstituting  the  heirs  who 
entered  on  the  inheritance  iu  tlie  place  of  those  who  did  not, 
thus  preventing  any  share  from  becoming  vacapt,     Tho  effect 
was  nearly  tlie  same,  hut  not  quite  so.     It  was  open  to  tlie 
substituted  heirs  to  refuse  the  inheritance  of  this  new  part,  which 
required   to  be  expressly  entered  on ;   whereas,  if  they  once 
entered  on  tlie  share  given  them  by  the  testament,  they  could 
not  decline  accepting  any  further  portion  which  devolved  on 
them  by  tbey'ws  accresre/idi.     (D.  xsix.  2.  85.)     Again,  die 
repiesentativea  of  a  deceased  heir  received  hia  portion  of  the  part 
given'  by  the  jug  accrescendi.    But  only  those  living  at  the 
time  when  the  choice  of  entering  on  the  vacant  share  was 

u  2 
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offered  them,  took  by  substitution  (D.  xxviii.  6.  23 ;  D.  xxviii. 
5.  59.  7),  tlie  benefit  of  substitution,  like  tbat  of  institution, 
being  personal.  The  laws  known  under  the  joint  name  of  the 
lex  Julia  ct  Pa  pi  ft  Poinnea.  had  given  a  further  reason  for 
ttiis  mode  of  mutually  substituting  the  heirs  to  each  other. 
By  these  laws  only  the  ascendants  and  descendants  of  the  tes- 
tator  could  take  by  the  ;//^  acrrcHrenai,  and  tlie  clnldlesFlind 
t'Be  unmarried  were  entirely  excluded.  These  laws,  however, 
had  been  in  a  great  measure  abrogated  by  ("onstantine  (C. 
viii.  58),  and  were  completely  so  by  Justinian  in  a.d.  534. 
(C.  vi.  51.)  It  is  further  to  be  observed,  that,  where  there 
were  more  than  two  persons  instituted,  the  devolution  would 
not  be  the  same  by  substitution  and  by  the  jua  accrescendi. 
Supposing  A,  B,  and  C  were  all  instituted  heirs,  and  B  sub- 
stituted to  A,  and  then  1)  substituted  to  B ;  if  A  and  B  died, 
by  B  being  substituted  to  A,  the  shares  of  A  and  B  would  both 
go  to  D  ;  but  by  the  jus  accrrsee/idi  (i.  e.  supposing  B  had 
not  been  substituted  to  A),  the  share  of  A  would  have  been 
vacant,  and  have  been  divided  between  D  and  C. 

2.  Et  si  ox  dispai-ibus  partiUus  he-  ii.  If  a  to.'tati»r,  luivinpc  instiliiii^il 
redes  scripU)R  invicein  substitiifrit,  several  heirs  with  unequal  shares, 
et  nulhim  nicntionein  in  suhsiitu-  substitute  tliem  reciprocally  the  one 
tione  partium  hahuerit,  eas  viiletur  to  thi>  other,  and  make  no  mentioa 
in  substitutionc  partes  dedissc  qnas  of  the  shares  they  are  to  liave  in  tlie 
in  institutione  expressit;  et  ita  divus  substitution,  he  is  considered  to  have 
Pius  rescripsit.  given  the  same  shares  in  the  subKti- 

tution,  which  he  gave  in  the  institu- 
tion ;  thus  the  Emperor  Autoninns 
decided  by  rescript. 

r.  vi.  20.  1. 

If  he  chose,  however,  to  specify  the  shares  they  were  to  take 
in  that  portion  to  which  they  w^ere  substituted,  there"  was  ho 
necessity  that  they  should  be  the  same  shares  as  those  tliey 
wereto^take  by  the  institution. 

3.  Sed  si  instituto  hercdi  ct  cohe-  8.  If  a  co-heir  be  substituted  to 
redi  suo  substituto  dato  alius  sub>iti-  any  instituted  heir,  and  a  third  per- 
tntus  fuerit,  din  Severus  et  Antoni-  son  to  that  co-heir,  the  Emperors 
nus  sine  distinctioiie  rescripserunt  Severus  and  Antoninus  have  by  re- 
ad atramque  partem  substitutum  ad-  script  decided,  that  such  substituted 
mitti.  person  shall  be  admitted  to  the  por- 
tions of  both  without  distinction. 

T).  xx\iii.  0.  41. 

A  testator  institutes  two  heirs,  A  and  B.  He  substitutes  B 
to  A,  but  not  A  to  B  ;  to  B  he  substitutes  C.  Supposing 
neither  A  nor  B  take  the  inheritance,  C  will  take  the  part  of 
each,  utramque  parteniy  and  will  take  it  without  any  distinc- 
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tion  {fine  distiiic/ione)  as  to  vhtit  was  the  order  in  which  the 
testament  was  dmwu  up,  or  whether  A  or  B  first  dies  or  refiiBCB 
or  becomes  incapable  of  tiiking  the  inheritance.  How  he 
would  take  the  part  of  B  is  clear  enough ;  but  if  B  died  or  re- 
fused the  inheritance  before  A,  how  would  C  take  A'b  share 
by  the  Jus  accresonnli  or  by  substitution  ?  He  did  so  by  the 
rule  subnlitiilUK  nubstitiito  censctiir  sitbslitutus  i/mtituto ;  the 
person  substituted  to  the  substitute  is  considered  substituted  to 
the  iQstituted  heir ;  0  is  substituted  to  B,  who  is  substituted  to 
A,  and  therefore  C  is,  by  what  was  termed  a  tacita  substiliitio, 
substituted  to  A,  and  takes  his  part. 

4.  If  a  teslalor  ipgtitnte  the  tIftTe 
of  anoihfr  iii*  hfit,  supposing  him 
to  be  snijurii,  and  if  he  does  not  be- 
coiDG  his  heir,  he  snbaliluteg  Mieviua 
in  his  place;  then,  if  that  slftve 
Rliould  Rnenards  enter  upon  tlie 
inheritance  at  the  command  of  his 
master,  llie  eubnlituted  person,  Mb- 
vjn-i.  wfinld  ha  ainTLieil  tn  a  part. 
For  the  words,  "  if  he  do  not  be- 
come my  heir,"  in  the  case  of  a  per- 
ann,  whom  the  testator  knew  to  be 
under  the  dotnimon  of  another,  aro 
taken  to  mean,  if  he  will  neither  be- 
come  h«ir  himself,  nor  cause  another 
to  he  lieir;  but  in  the  ease  of  s  per- 
son nhom  the  testator  supposed  to 
he  free,  the  words  mean,  ii  the  heir 
will  neither  acquire  the  inheritance 
for  himself,  iiur  for  liim  to  whose 
dominion  he  may  afterwards  become 
sulijcct.  This  was  dedded  by  Tibe- 
rius CVsar,  in  the  case  of  liis  own 
Blare  Parthenius. 

D.  ixnii.  S.  40,  41. 
The  pars  wliich  each  Iwik  was  one  hidf.  {Theoph.  Par.) 
That  each  should  take  half  in  sucti  a  case  ivns  a  mere  arbitrary 
reflation,  formed  on  no  principle  of  law,  but  only  meeting,  as 
was  supposed,  the  equitv  of  the  case.  It  seemed  hai^  that 
the  master  of  the  slave  should  lose  all  benefit  from  tlie  institu- 
tion, when  the  words  of  the  testament  gave  him  the  whole  in- 
heritance, and  hard  that  the  instituted  heir  should  take  nothing 
when  the  master  of  the  slave  was  profiting  hy  a  mistake  of  the 
testator.  Accordingly  Tiberius  decided  that  each  should  have 
half. 


1.  si  scrvum  alienum  quia  palrem- 
familias  arbitratus,  hercdem  scripse- 
rit,  et  si  heres  non  esr^et,  MatviuRi  ei 
Bubaljtuerit,  isc|iie  cervus  jussu  do- 
mini  adieril  liereditatem,  Slattiua  in 
panem  admittitur.  Ilia  enim  terba 
bi  heres  non  eiit,  in  eo  quidem  qnem 
alieno  juri  suhjectnm  esse  tesulor 
aoit,  lie  accipiuntur,  "<ii  neque  ipse 
heres  crit,  neqne  ahum  lieredeni  effe- 
eeriti"  in  eo  rero  qui-m  patremfami- 
bas  esse  arbitratur,  ilhid  signidcant, 
"ei  hereditatcm  sibi,  eive  ciyus  jiiri 
postea  suhjecliia  esse  ciepcrit,  nou 
aequixieril :"  idque  Tiberius  Ciei^ar 
in  persona  Panbeoii  servi  sui  con- 
Btituit. 
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Tit.  XVI.     I)E  TUPILLARI  SUBSTITUTIONE. 


I 

•1 


Afluw 


tSi  Cat.v  *  ^ 


lilicris  Ruia  impiiU'ribiis  quos  in 
potestatc  qiiiH  ImU't,  iioii  solum  ita 
ut  KUpra  dixiiniis  MilistitiuTf  pnti-st, 
ill  est  lit,  si  IhtlnIcs  t'i  111  "11  cxiito- 
rint,  alius  ci  sit  Ihtl-s,  sod  eo  anqilias 
lit  etM  horcdfs  oi  oxtitoriiit  ct  aiUiiiO! 
impubcres  mortui  fuoriiit,  sii  eis  nli- 
qiiis  herc«,  vcliiti  si  qiiis  dicAt  lioc 
inodo  :  Titiiis  iiliiis  mens  lioros  mihi 
eNto ;  Ni  filius  minis  ]i«?rcs  inilii  iion 
erit,  sivo  lit-rcH  crit  ct  priiw  moria- 
tur  qiinin  in  siiain  tiitclAni  Y«?n<>nt, 
tunc  Sfiuji  liert's  cslo.  Qn«>  ciisn,  si 
qnidcni  iion  i*xtiti:rii  hcrcs  filius,  tunc 
HubHtitutus  pnlri  lit  lieres  ;  si  vcn)  ex- 
tilerit  licrps  iilius  la  ante  pubcrtntem 
deccHsorit,  ipsi  lilio  fit  1uti?:=i  subr>ii- 
tiitiis;  nam  nioribiis  institutmn  t^st  ut, 
cum  ejuH  ff*tatis  f'llii  sint,  in  qua  ipsi 
sibi  testament uni  faccre  non  possunt, 
parcntcs  cis  I'aciant. 


A  testator  can  Bubstimt^  tm  *i^>  in 
place  of  Ilia  children,  under  the  age 
ot  puberty,  and  in  his  power,  not 
only  in  the  manner  we  hare  just 
nientioiicd,  namely,  bj  appointing 
Home  iitlier  person  his  heir  in  case 
I  lis  children  did  not  beeome  bis 
heirs  ;  but  also,  if  they  do  become  his 
Ih-irs,  but  die  under  the  age  of  pn- 
berty,  he  may  subslitate  another 
heir :  as  for  example,  **  let  TitiuS|  my 
son,  bo  my  lieir,  and,  if  he  should  not 
lieeonio  my  heir,  or,  becoming  mj 

hi'ir^  should    'hf    hi^fiir«    ti«   iVfcwiJ>a7/> 

hf  bis  own  master>  i.e,  before  he  ar- 
rives at  pubortY.  let  Seius  be  my 
lieir."  In  this  case,  if  the  Bon  do 
not  become  the  testator's    heir,  the 

substituted  heir  ^g  \\fi}]r  tn  tlia  fifctl^pi. ; 

but,  if  the  son  becomes  .heic^  Aod 
then  dies  under  the  age  of  pnb^i-^Yy 
tjie  substituted  heir  is  then  beir  to 
the  son.  lor  castom  has  establislied. 
that  parents  may  makig  WfttMV^"** 
fL>r  their  cbildnm^  who  are  not  of  an 
n^c  to  make  testaments  for  them- 
Hclves. 

Cat.  ii.  170,  IsO. 

A  fliild  under  the  age  of  puberty  might  he  fmijurh,  and  so 
have  the  lej^al  eiipal»ility  of  nuikiug  a  lestnment ;  his  status 
njight  he  stieli  as  to  give  him  the  ti'stamcntifacth,  hut  lie  would 
not  liave  tlie  power  of  exmnbuigliis  right  to  make  a  testament, 
according  to  the  distinction  hetween  a  ri^ht  and  the  power  of 
availintr  one's  self  of  the  light,  so  often  met  with  in  Roniaa 
law.  If  this  child,  tlicn.  died  hefore  attaining  fourteen  years, 
he  would  necessarily  die  intestate,  which  in  Roman  eyes  was  so 
great  a  misfortune  for  any  one,  that  the  father  of  the  child  was 
permitted  to  make  the  child's  testament,  but  only  as  a  part  and 
as  accessory  to  his  own ;  except  in  the  case  of  a  soldier,  who 
might  make  a  child's  testament  without  making  one  for  him- 
self. (1).  xxviii.  0.  2.)  The  right  to  make  a  child's  testament 
depende<l  on  the  possession  of  the  jnttria  potestan^  and  could 
only  be  exercised  witli  regard  tn  i]in^"piiii<fn.n  whn  w^y^^  i|^j]|fi 
father's  power. 

in  the  words  xi  UliuH  vie  tin  hcrcs  viihi  uon  crit,  sirejjer^^j^rit 
ct  ffriuM  moriatur.  we  have  an  instance  both  of  the  vulirar  IHid 
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the  pupillary  substitution.  It  was  long  a  vexed  question  among 
the  jurisprudents  (Cic.  de  Orat.  1.  39.  57),  whether,  if  one  only 
was  expressed,  the  other  was  implied ;  whether,  for  instance, 
if  the  words  si  Jilius  mens  heres  mihi  non  erit  stood  alone, 
and  the  child  became  heir  but  died  under  the  age  of  puberty, 
the  substituted  heir  would  take  as  if  he  had  been  substituted  by 
pupillary  substitution.  Marcus  Aurelius  terminated  the  doubt 
by  deciding  that  each  substitution  implied  the  other  (D.  xxviii. 
6.  4),  so  that,  when  the  son  was  instituted  heir,  the  person 
substituted  to  him  by  pupillary  substitution  was  considered  as 
substituted  to  him  by  vulgar  substitution  ;  and,  conversely,  the 
person  substituted  by  vulgar  substitution  was  considered  as 
substituted  by  pupillary  substitution,  unless,  in  either  case,  the 
testator  had  expressed  a  wish  to  the  contrary. 


1.  Qua  ratione  excitati,  etiam  con- 
stitutionem  posuimus  in  nostro  co- 
dice,  qua  prospectum  est,  ut  si  mcnte 
captos  habeant  fUios  vel  nepotes  vcl 
pronepotes  cujuHcnmque  sexus  vel 
gradus,  liceat  cis,  etsi  pubcres  sint^ 
ad  exemplum  pupillaris  substitutionis 
cartas  person  as  substituere ;  sin  au- 
tem  rcsipuerint,  eamdem  substitu- 
tionera  infirmari,  et  lioc  nd  exemplum 
papillaris  substitutionis,  quo)  post- 
quam  pupillos  adolevcrit,  iuiirmatur. 


1.  Guided  by  a  similar  principle, 
we  liave  also  inserted  a  constitution 
in  our  code,  which  provides  that,  if_a 
man  have  children,  grandchildren, 
or  great-fp'flnik^^^^^*'^"i  out  of  their 
right  minds,  of  whatever  sex  or  de- 
gree,  he  may  substitute  certain  per- 
sons as  heirs  in  place  of  such  chil- 
iren,  on  the  analog}*  of  pupillary 
substitution,  although  they  have  at- 
tained the  age  of  puberty.  But  if  they 
regain  tlieir  reason,  the  substitution 
is  void,  on  the  analogy  of  pupillary 
substitution,  which  ceases  to  operate 
when  the  minor  attains  to  puberty. 


C.  vi.  20.  0;  D.  xxviii.  0.  14. 

This  kind  of  substitution  is  termed  by  the  commentators 
quasi'ptqiillariii  or  exemjtiaris,  because  made  ad  exemplum 
pujnllaris  substitutionis.  The  power  here  given  diffei*s  from 
that  of  making  a  child's  testament  in  two  points :  (1 ),  it  could 
be  made  by  any  ascendant,  whether  paternal  or  maternal, 
and" "n"ononty  by  ihG^jHiterfamilias ;  tmd  (2),  the  testator 
could  "not  substitute  any  one  lie  pleased.  He  was  obliged  to 
appoint  one  among  certas  personas,  viz.  one  of  the  descend- 
an ts  of  the  insane,  and,  if  there  were  none,  then  one  of  his 
brothers'  11  lie  had  no  brother,  the  choice  oi'  the  testator  was 
then  unrestrained.     (C.  vi.  20.  0.) 

If  for  anv  other  cause  than  insanitv  a  descendant  were  inca- 
pable  of  making  a  testament,  the  emperor  would,  if  he  thought 
fit,  give  a  licence  to  the  head  of  the  family  to  make  a  testament 
for  him.     (1).  xxviii.  0.  43.) 

2.  Igitur  in  pupillari  substitutionc  2.  In  a  pupillar}' substitution,  made 

secundum  prefatum  modum  ordinata      in  the  way  we  have  mentioned,  there 
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du'i  'ia>Umrr.<'Ml'>  "•nnt  t^srair.er.ta, 
ult'.-nirii  parr.-.  »i(i>r:irii  fi!ii.  tanqnnm 

ftMt  /-vrT/:  finurn  *-l  i*"!!an:*,ri:Mni  iliia- 
nirn  f-iiiitaxuTii,  iJ  e^i.  dujonirii  heru- 
dira:urii. 


arc  in  a  manner  tTO_t«stuil£liU,  one 
L'l'  ilie^Jia^ier.  tlie  oth^C-irf  ihe^son, 
H«  if  the  s-'^n  had  iostitnted  an  heir 
f'.'f  himself:  or  at  least  there  n 
on^  tfstament,  operating  on  tvo  ob- 
jv-'lS,  that  is  two  inheritftneefl. 


U/ii.  ii.  l"**'. 


■'}.  Sin  aii!*-m  •jui-  ita  fonfi:'l"l'-u-» 
*iit.  Ml  tir;i»-r»l  u-  ii.i'i"  *:jti»  imj.ir.u-. 
a'liiii''.  *x  <■'!  '{iio'l  fi.ihiiii  siitj-iTitiuiiiii 
ari«j»;r,  j»';-t  orjjiiirii  <-ja-i  prri'rul'i  iii- 
«ii'li:irtiiii  s'i)ijir»rrt:iir,  viilu'ar..'iii  qiii- 
fl'rrn  •■iih*-titutiorif:in  p^tlain  farert?  » t 
in  prim  is  t<-.tairi<iiii  partihiii  Ji:liet : 
illarn  HiiUriti  ••iiK-titiiti<>ii<:iJi  p*-i' 
r|ii;trn,  rtii  h«-n;i  fXUU-.ni  p^ijiilliX"*  et 
inJra  piili*'riJiti:in  «l»'r'*;i-«'rit.  *.ii)»-iti- 
tutiH  vo'-htiir,  *>t-]iaratizn  in  irift:n'iri- 
hijs  [ifirijliiin  'ifTi^i*:r*\  taniqii**  part*-iii 
projiri'*  lino  propriiiqiio  c*Tft  c^n- 
•tifrnarf,  <-t  in  pri'inr  ]>arte  U' it  union  li 
rji\#:rf,  u*:  inf»ri«»r«'S  tJi^iiilfi;  vivo  iWut 
frt.  mlhiK:  im]ti\\i*-r::  ti[M-riiiniixr.  liliiil 
pnlani  c^t,  n'ln  iihvi  minus  vhUt**  *>uI)- 
ht'iuiuont'in  iriipixli<-rii  filii,  qiimi  in 
ii-«l<rn  tadiilit  >«ripta  >*\l  qinhns  sihi 
qiii-.qiift  hf'.Tt'AfUi  in-.t.iiui'^si't,  qiiain- 
\i4  piipillo  lior*  poriuiiloaiini  sit. 


'i.  If  a  tcsta:orbe  so  apprehensiTV 
SLf  1 1  (kat  Ik>u  tSivT  hU  denth,  his 
>-n.  l-Lin?  yet  a  pupIT,  sHouId  be  ez- 
P'i?i»'J  to  the  ri^k  of  having  designs 
fnrm^  a-jainst  finn,  from  another 
piT^i^n  Tiruiij  "ctpenly  substituted  to 
Li  UK  bo  ouuht^to  make  openlv  a  toI- 
par  *iii]i>titiiiion.  and  inaert  it  in  the 
Tir^t  pjirt  of  his  testament;  and  to 
write  the  «uhstitution,  by  which  a 
*>utiiiitutoiI  heir  is  called  to  the  in- 
lj<:ritanpf.  if  Ills  SOD  should  become 
an  luir  and  tlien  die  under  the  age  of 
]>ubLTty.  hy  itself,  and  in  the  lower 
piut.  wliicli  part  oaglit  to  be  sepa- 
rately ti>-il  up  and  sealed  :  and  he 
f  iM^Oit  aKn  to  insert  a  clause  in  the 
fir>>t  part  of  his  te-itament,  forbidding 
ih\i^  Ifm-er  part  to  EF_oj)cned,  while 
hisTson  is  alivei  and  within  the  Hgfijtf 
pilbcnyr  OfcouHio  a  substitution  to 
a  son  under  the  age  of  ]>abertT  is  not 
less  valid  because  written  on  the 
same  tablet  in  which  the  testator  lias 
instituted  him  his  heir,  whatever  dan- 
ger it  may  involve  to  the  pupil. 


(JAi.  ii.  lf<I. 


4.  N'on  solum  nul^ni  hen  diliiis  in- 
Ntitutis  impubi'nlMM  libms  itaKiib^iti- 
tn<-nr  p;iri-iitf'^  po>-suiit,  iit  r-tsi  )M.'rod<?s 
«ris  (-xiiifrinL  (t  (inti;  ])iib<rrtatf.-m  mor- 
tni  fiK.-rint,  sit  I'is  hrn'S  is  quj-ni  ip^^i 
vohiftritit ;  M:il  ctifini  cxhcrcdatis:  ita- 
quf  #'o  r»su,si  quid  jiUfiillo  cxht.-njdi- 
taiibiis  b-^iitisvi.'  uut  d#>n:itiitnibu'<  pro- 
pinqiioruin  ntquc  nniiconun  acqnisi* 
turn  fui-ril,  id  oinni-  ad  substilutum 
pfiLiiP-bit.  (^ii(iTuiiif|Uo  <lixinius  de 
fiiib-iiiinti'iiif  iiiipuiicruin  libr-ronim 
Ti'l  IwrfMhiin  instimifirum  vel  cxluTf*. 
dntiinirri,  <'»ilcin  ctiiun  ilc  postuniis 
inlfllj{;iifiii>«. 


4.  Parents  may  not  ocW  substitute 
to  thoir  children  under  the  age  of 
puberty/ wo  that  if  such  children  be- 
coiiie  their  heirs,  and  die  under  the 
njre  of  pul>erty,  any  one  whom  the 
tfstator  pbyases  shall  be  made  tlielr 
hoir,  but  thcv  niav  also  substitute 
to  tlit'ir  disinhtr'rited  children;  and 
tlicrctoro,  m  such  a  case,  whatever 
a  disinliprited  child,  Ttithin  the  age 
of  puberty,  njay  have  acquired  by 
succession,  by  lepacies,  or  by  gift 
from  relations  and  friends,  will  all 
bocome  the  property  of  the  substi- 
tuted  heir.  All  we  have  said  con- 
ooniinK  the  substitution  of  pupils,  in- 
^•tiiutrd  heirs,  or  disinheritetl  chil- 
dren, is  applicable  also  to  posthumous 
cliildron. 
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(JAi.  ii.  lH-.>,  lh»:3. 

It  was  not  because  he  instituted  a  child  in  his  own  testa- 
ment that  a  paterfamilias  could  make  the  testament  of  that 
child,  but  because  the  child  was  in  his  yniiyftr^  and  hence  he 
could  make  the  testaments  even  of  children  whom  he  dis- 
ipherited.  Grandchildren  and  other  descendants  could  also  be 
made  subject  to  a  pupillary  substitution  by  their  grandfather, 
if  thej  were  immediately  in  his  power,  that  is,  if  their  own 
father  was  dead  or  emancipated.  tUA,  iuwi^ 

It  was  necessary^  that  the  child  should  be  under  the  power  of    .  .^ 

the  father  at  the  time  of  making  the  testament,  and  also  at  ^  bUtP^p^ 
that  of  the  father's  death.  T^o  testator  couldrtherefore.  sub-  ^  ^Jh  ^i^ 
stitute  to  an  emancipated  child.     (D.  xxviii.  0.  2.)     If,  after  *^ 

the  child  became  Rui  juris,  he  was  arrogated,  this  vitiated  the  /^^^^' 
substitution ;  but  the  person  who  arrogated  him  was  obliged  to 
give  security  that  if  the  child  died  under  the  age  of  puberty,  he 
would  give  up  to  the  substituted  heir,  or  to  the  heredes  legit imi 
if  no  one  was  substituted,  all  that  would  have  come  to  the 
pupil  if  the  substitution  had  remained  valid.  It  is,  perhaps, 
hardly  necessary  to  observe,  that  in  every  case  of  pupillary  sub- 
stitution, the  substituted  heir  took  not  only  what  the  pujpil  re- 
ceived from  the  fatlier,  but  all  that  the  pupil  would  have  had  t^o 
dispose  of  by  testament,  if  he  had  been  capable  of  making  a 
testament. 

6.  Liberis  autem  suis  teRtamentum  5.  No  Pftrent  can  make  a  testa- 

nemo  facere  potest,  nisi  el  sibi  facial ;  menl  for  his  children,  unless  he  also 
nam  papillare  teslamentum  pars  el  make  a  testamcnl  for  himself;  for 
sequela  est  patemi  tcstamenti,  adeo  the  pupillary  lestamenl  is  a  pari  of, 
nl  si  patris  testamenlum  non  valeat,  and  accessory  to,  Ihe  lestamenl  of  the 
ncc  AUi  quldem  valebil.  parent,  so  much  so,  Ihal  if  Ihe  lesla- 

menl  of  the  father  is  not  validy  nei- 
ther is  Thai  of  the  son. 

D.  xxviii.  fl.  2.  1. 

The  two  testaments  were  generally  contained  in  the  same 
instrument ;  but  a  "testator  might;  If  he  pleased,  make  his  son's 
testament  by  a  different  instrument,  or  might  even  make  it  by 
verbal  nuncupation,  although  his  own  testament  was  written. 

6.  Vel  singulis  aulem  liberis,  vel  ei  0.  A  parenl  may  make  a  pupillary 

qui  eorum  novissimus  impubes  morie-  substitution  to  each  of  his  children, 
tur,  snbstitni  potest :  singulis  qui-  or  to  him  who  shall  die  the  last  un- 
dem  si  neminem  eorum  intestato  de-  der  the  age  of  puberty ;  to  each,  if 
cederc  voluit,  novissimo  si  jus  legiti-  he  be  unwilling  that  any  of  tlicm 
marum  hereditatum  integrum  inter  should  die  intestate ;  to  the  lastltho 
eos  custodiri  velit.  shall  die  within  the  age  of  puberty, 

if  bo  wish  that  the  order  of  legiti- 
mate succession    should    be  rigidly 
presen'ed  among  them . 
D.  xxviii.  n.  37. 
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7.  Sabstilnitur  autcm  impuberi  aut 
notninatim,  veluli  Titiiis,  aut  gene- 
ralitcr,  nt  quisquis  milii  heres  erit : 
quibus  verbis  vocaDtor  ex  Bubstiia- 
tione,  impubcre  mortuo  iilio,  qui  et 
ei  Bcripti  sunt  heredes  et  cxtiterunt, 
et  pro  qua  parte  heredes  fact!  sunt. 


7.  A  substitution  may  be  made  to 
a  child  under  the  age  of  puberty,  by 
name,  as,  "  let  Titius  be  heir ;"  or  ge- 
nerally; for  mstance,  "whoever  shall 
be  mv  heir."  By  these  latter  words, 
all  are  called  to  the  inheritance  by 
substitution,  on  the  death  of  the  son 
under  the  age  of  puberty,  who  have 
been  instituted,  and  have  become 
heirs  to  the  father,  and  each  in  pro- 
portion to  tlie  share  assigned  to  him 
as  heir. 


8.  A  substitution  may  then  be  made 
to  mplcs,  up_  to  the  age  of  fourteen  ; 
and  to  females,  up  to_that  of  twelve 
years:  tliTsage  once  passed,  the  sub- 
stitution is  at  end. 


D.  xx\'iii.  6.  8.  1 . 

Quisquis   niihi  heres  erit^  heres  Jilio  meo  imjiuberi  esto, 
^itSijUiJu^  HuJf  ViOxxM  be  tbc  full  expression. 

£j..,^^^t^jL  ^"V4/«/       8.  Masculo  igitur  usque  ad  qua- 

'  .      tuordecira  annos  substitui  potest,  fe- 

^jl  li^    ipu*^     mime  usque  ad  duodecim  annos;  et 

,  I'  si  hoc  tempus  excesserint,  substitutio 

fSfi  / 1 '  evauescit. 

D.  xxviii.  0.  14. 

The  father  could  not  extend  the  time  beyond  fourteen  years, 
but  he  could  make  it  less ;  as,  for  example,  si  Jilt  us  meus  intra 
dtuijinum  annum  decesserit . 

The  su  hst  itutio  pu pillar  is  would  be  at  end  not  only  by  the 
pupil  attaining  the  age  of  puberty,  but  by  his  undergoing  a 
capitis  deminutio  before  the  age  of  puberty,  or  dying  before 
his  father,  as,  in  either  of  these  cases,  it  would  be  impossible 
he  should  make  a  testament.  Or,  again,  if  no  one  entered  on 
the  father's  inheritance,  or  the  father's  testament  was  in  any 
way  made  inoperative,  the  testament  of  the  "son  was  void,  be- 
cause it  was  on  the  validity  of  the  testament  of  the  fatlier  that 
the  validity  of  the  testament  of  the  son  depcudeT. 


urM 


I 


9.  Extraneo  vero  vel  filio  puberi 
heredi  instituto  ita  substitucre  nemo 
potCi^t,  ut  si  heres  cxtiterit  et  intra 
aliqnod  tempus  decesserit,  alius  ei  sit 
heres  ;  sed  hoc  solum  permissum  est, 
ut  eum  per  fideicommissnni  testator 
obliget  alii  hereditatem  ejus  vel  totom 
vel  pro  parte  restituere :  quod  jus 
quale  sit,  suo  loco  trademus. 


9.  Aflor  having  instituted  a  stranger 
or  son  of  full  age,  a  testator  cannot 
then  go  on  to  substitute  another 
heir  to  him,  if  he  dTos  within  a  cer- 
tain  time.    All  that  is   allowed 


15», 


to  oblige,  by  a  Jideicommissumy  the 
person  instituted  to  give  up  all  or  a 
part  to  a  third  person.  What  the 
law  is  on  this  point  we  will  explain 
in  its  proper  place. 


Gat.  ii.  184. 


It  is  to  be  obser\  ed  that,  in  a  Jideicommissum,  the  testator 
does  not  attempt  to  deal  with  tlie  inheritance  of  another ;  he 
only  regulates  the  transmission  of  his  own. 
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Tit.  XVII.     QUIBUS  MODIS  TESTAilENTA 

INFIRMANTUR. 

Testamentum  jiire  factum  usque  A  testament^  legally  made,  remains 

adeo  valet  donee  rumpatur  irritumve      valid,  until  it  be  either  revoked  or 
fiat  rendered  ineffectual 

If  something  were  originftlly  wnnting  to  the  validity  of  tho 
testament,  it  was  spoken  of  as  being  mjustum^  non  jure 
factum,  imperfect  urn,  if  some  formality  were  wanting,  or  nul- 
bus  moment i  if  a  child  were  not  properly  disinherited.  But  it 
might  be  quite  valid  when  made,  and  subsequently  lose  its 
effect;  in  such  a  case  it  was  either  runtum.  i. e,  its  force  was 
broken,  it  was  revoked,  either  by  agnation  of  a  suus  heres,  or 
by  a  subsequent  testament ;  or  it  was  irritjnn,  rendered  useless 
by  the  testator  undergoing  a  change  of  status ,  or  by  np_  one 
entering,  under  it,  on  the  inheritance.  In  this  last  case  it  was 
wppfiiftli^  snid  to  h(i  desHi^tum:  but  the  general  expression 
irritum  was  applied,  as  well  as  the  more  particular  term 
destitutum,  to  a  testament  that  had  been  abandoned. 

We  have  no  term  nearer  to  ruptum  than  revoked;  but  it 
does  not  express  it  vei-}-  accurately,  as  the  rupture  of  the^tes- 
tament  might  be  something  quite  independent  of  the  testator's 
will,  whereas  revocation  properly  implies  a  voluntary  act  of  the 
testator.  We  have  hitherto,  in  order  to  keep  up  the  metaphor, 
translated  it  "  the  force  of  the  testament  is  broken ;"  but  this 
pjiraphrase  is  too  cumbrous  to  be  retained  when  tlie  expression 
occurs  frequently.  ^.ir^^^ 

1.  Kunipitur  autera  testamentum,  1.  A  testament  is  revoked   when 

cum  in  eodem  statu  mancnte  testa-  the  testator  still  remaining  in  the    /I  euiutd^ 

tore  ipsius   tcstamenti   jus   vitiatnr.  same  status,  the  etTcot  of  tue  leBta-     '    ' 

Si  quis  enim  post  factum  tostamcn-  ment  is  destroyed ;  for  if,  after  making  Cc^Pn^^    J* 

tum  adoptaverit  sibi  filiuni  per  impe-  his  testament,  he  arrogates  a  person  _      , 

ratorem,  eum  qui  est  sui  juris,  aut  m\  jiirh  by  licejicejron^  the  ftiupprpr,  A*ww^  *^^ 

per    prietorcm    secundum    nostram  or,  m  the  presence   of  tho  prwtor, 

constitutioncm,  eum  qui  in  poteslate  and  by  nrtue   of   our   constitution, 

parentis    fuerit,    testamentum    ojus  adopts  a  child  under  tho  power  of  his 

rumpitur  quasi   adgnatione   sui  lie-  natural  parent,  tlien   the   testament 

rcdis.  would  be  revoked  by  this  quasi-agna- 

tion  of  a  8UIIS  here*. 

Gat.  ii.  138,  and  foil. 

We  have  already  seen  how  the  rupture  of  the  testament 
might  be  avoided  by  instituting  or  disinheriting  posthumous 
children  and  (juasi-posfumi.  But  when  a  new  suuh  heres 
came  into  the  family  by  the  civil  agnation  prodnf^pj  liy  iuTpp- 
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tion  or  arrogatioD,  the  stricter  law  of  tlie  time  of  Gains  pro- 
nouueed  that  the  testament  was  inevitably  revoked.  But  in 
the  times  of  the  later  jurists,  if  the  new  anus  herea  had  been 
instituted  by  anticipation,  the  testament  was  considered  as  not 
revoked  (D.  xxviii.  2.  23),  and  it  was  only  when  he  had  been 
omitted  or  disinherited,  that  the  rule  making  the  testament  of 
no  effect  was  allowed  to  prevail.  And  Justinian  seems  here  to 
countenance  the  opinion  by  omitting  the  word  omnimodo,  which 
Gaius  adds  to  rumjntur. 


T^HAi%  UiUiluS 


2.  Postenorc    quoqut*    tostameiito 

quod    jure  perlVctum   est,    siipcriiiH 

^  /  rnmpitur;  ncc  interest  extiterit  ali- 

lUf^/U?'  (^  Aff/**     qnis  heres  ex  eo,  au  non :  hcic  enim 

•     \i         8o1uTn  Kpectatur,  an  aliqno  casu  ex- 

%dhi0tj^il  /Wl  ^^^^^^  potueriu  Iilooque  si  quis  aul 
*^^^  I  1  noluerit  lieres  esse,  aut  vivo  testatore 
/    ^     A  /  ant  post  inorteni  ejus  ontc  quain  lie- 

llli*  t    W^vv  rediiAtcm  adin*t  decesserit,  aut  con- 

dirionc  sub  qua  lieres  institutus  est 
defectus  sit,  in  his  casibus  paterfanti- 
lias  intestatus  moritur  :  nam  et  prins 
testamentum  non  valet  ruptuni  a  pos- 
teriore,  et  posterius  a*quo  nullas  lia- 
bet  vires,  cum  ex  eo  nemo  beres  ex- 
titerit. 


hLuAl 


s 


inln^i^^ 


2.  A  fonner  testament  is  equally 
revolcod  by  a  subsequent  one  made 
as  tlic  law  requires,  nor  does  it  sig- 
nlfv  wlietber  under  tbe  new  testa- 

w 

mcnt  any  one  becomes  heir  or  not  ; 
tbe  only  question  is,  wlietber  there 
could  have  been  an  heir  under  it: 
therefore,  if  an  instituted  heir  re- 
nounces, or  die,  either  during  the 
life  of  the  testator,  or  after  the  tes- 
tator's death,  but  before  the  heir  can 
enter  upon  the  inheritance,  or  if  his 
interest  terminates  bv  the  failing  of 
the  condition  under  wliich  he  was  in- 
stituted,— in  any  of  these  cases,  the 
testator  dies  intestate ;  for  the  first 
testament  is  invalid,  being  revoked 
by  the  second,  and  tlie  second  is  of 
as  little  force,  as  tliere  is  no  heir 
under  iL 


Gai.  ii.  144. 

If^the  heir  instituted  in  a  second  testament  would  have  taken 
as  heres  ah  in  test  a  to,  the  second  testament,  although  it  might 
be  not  formally  made  (jnre  jycrfectum),  was  still  held  valid, 
as  an  expression  of  the  last  will  of  the  deceased,  who  died  in- 
testate indeed,  but  whose  wishes  were  binding  on  the  heir. 
(D.  xxviii.  3.  2  ;  C.  vi.  23.  21.  3.) 

The  two  modes  mentioned  in  the  text  by  which  a  testament 
could  be  revoked  are  the  agnation  of  a  suns  heres  and  the 
makiup  a  subsequent  testament.  But  the  testator  could  also 
revoKe  it  by  tearing  or  defacing  it,  or  by  signifviugji  wish  to 
have  it  revoked  before  tlirpp  witnp^gpg^  or  by  a  formal  deeJ, 
provided,  in  tliis  last  case,  that  ten  years  intf^r\'ened  between  the 
making  the  testament  and  the  testator's  death.  Thoodosius 
had  enacted  that  a  testament  should  be  alwavs  invalid  after  ten 
years  had  expired  from  the  time  of  its  being  made.  Justinian 
allowed  testaments  to  remain  valid  for  any  length  of  time,  but 
retained  the  effect  of  the  lapse  of  time  in  the  one  case  of  the 
testator  signifying  hi6  wish  to  have  his  testament  revoked. 
(C.  vi.  23.  27.) 
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When  it  is  said  that  a  subsequent  testament  to  revoke  a  prior 
one  must  be  regularly  made,  it  must  be  understood  that,  in  the 
case  of  soldiers,  their  privilege  of  making  a  testament  in  any 
way  they  pleased  would  permit  them  to  revoke  a  prior  testa- 
ment by  any  testament  that  expressed  their  intentions. 


3.  Sed  et  si  qni»  priore  testamento 
jure  perfecto,  posterius  a>que  jure 
fecerit,  etiamsi  ex  ceriis  rebus  in  eo 
heredem  iDsiitnerit,  superius  testa- 
mentum  sublatnm  esse  divi  Severus 
et  Antoninus  rcsoripserunt.  Cujus 
constitutionis  verba  inscri  jussimus, 
cum  aliud  quoqne  pr(cterea  in  ea  con- 
Btitutione  expressum  est.  "  Impe- 
ratores  Severus  et  Antoninus  Coc- 
ceio  Campano :  Testamentum  se- 
cundo  loco  factum,  licet  in  eo  certa- 
rum  rerum  heres  scriptus  sit,  perinde 
jiure  valere  ac  si  remm  mentio  facta 
non  esset ;  sed  teneri  heredem  scrip- 
tnm  ut  contentus  rebus  sibi  dutis,  aut 
suppleta  quarta  ex  lege  Falcidia,  he- 
reditatem  restituat  liis  qui  in  priore 
testamento  scripti  fuerant,  propter 
inserta  verba  secundo  testamento, 
qnibus  ut  valeret  prius  testamentum 
expressum  est,  dubitari  non  oportet." 
£t  niptum  quidem  testamentum  hoc 
modo  efficitur. 


3.  Tf  any  one,  after  having  made  a 
valid  teslament^makes  another  equally 
valid,  although  the  lieir  is  instituted 
therein  for  certain  particular  things 
only,  yet,  as  the  Emperors  Severus 
and  Antoninus  have  decided  by  a 
rescript,  the  first  testament  is  con- 
sidered to  he  thereby  destroyed.  We 
have  ordered  the  words  of  this  con- 
stitution  to  be  here  inserted,  as  it 
contains  a  further  provision.  "  The 
Emperors  Severus  and  Antoninus  to 
Gocceius  Carapanus  :  a  second  tes- 
tament,  alihough  the  heir  named  in 
it  be  instituted  to  particular  thippa 
only,  shall  be  as  valid  as  if  the  things 
had  not  been  specified,  but  unques- 
tionably the  heir  instiuit^i;!  in  tha 
second  testament  must  content  him- 
self either  wjth  th<>  tlnnga  givpn  him, 
or  with  the  fourth  part,  mcule  up  to 
him  according  to  the  Falcidia  Uz, 
and  shall  be  bouiid  to  restore  the 
rest  of  the  inheritance  to  the  heirs 
instituted  in  the  first  testament^  on 
account  of  the  wordff  ^"a^>»<*^i  in  the 
second,  by  which  it  is  declared,  that 
effect  shall  be  given  to  the  first  tes- 
tament." It  is  in  this  manner  that  a 
testament  is  revoked. 


D.  xxxvi.  1.  20. 

It  was  not  the  lex  Falcidia,  but  the  sehatus-conaultum  Pe- 
gasianum,  by  which  this  fourth  was  in  such  a  case  given  to  the 
Keir!     (See  tit.  28   6.) 

If  the  heir  were  instituted  for  a  part  only.  cert(P  res,  he 
would  by  law  be  instituted  for  the  whole,  as  no  one  could  die 
partly  testate;  but  if  in  the  second  Testament  it  were  expressed 
that  the  first  should  bo  valid,  this  would  be  the  same  as  impos- 
ing a  Jideicommissum  on  the  heir  under  the  second  testament, 
the  terms  of  the  Jideicommissum  being  contained  in  the 
first  testament. 


4.  Alio  quoque  modo  testamenta 
jure  facta  infirmantur,  veluti  cum  is 
qui  fecit  testamentum,  capite  demi- 


4.  Testaments  validly  made  are 
also  invalidated  in  another  way,  viz. 
if  the  testator  suffer  a  capitis  demi- 
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Uihtu  AmufUitr  °^i^QB  sit    Quod  quibiis  modis  acci- 
^f  ■"      \     ^        dat,  primo  libro  retulimus. 


nutlo.  We  have  shown  in  the  Fint 
Book  under  what  circumstances  this 
may  Iiappen. 


Gai.  ii.  1-15. 


As  k  was  from  civil  atatus  that  a  testator's  power  of  making 
a  testament  proceeded,  aiiy  change  iu  this  was  held  to  invalidate 
any  exercise  of  the  power  made  before  the  change. 


0.  Hoc  auteni  casu  irrita  fieii  testa- 
mcuta  dicuntur,  cum  alioquin  et  quae 
rumpantur  irrita  fiant,  et  quns  statiin 
ab  initio  non  jure  tiunt  irrita  sunt,  ct 
ea  qiiie  jure  facta  sunt  et  postca 
propter  capitis  deminutioncm  irrita 
fiunt,  poHSumuH  nihilominus  rupta 
dicere;  sed  quia  sane  commodius 
erat  singulas  causas  singulis  appella- 
tionibus  distingui,  ideo  quicdam  non 
■lure  facta  dicuntur,  quwdam  jure 
facta  rumpi  vel  irrita  fieri. 


Cu*t  triurH**** 


5.  In  such  a  case  testaments  sx0 
said  to  become  ineffectual,  although 
tbose  winch  are  revoKed,  or  which, 
from  the  beginning,  were  not  legally 
valid,  may  equally  well  be  termed  in- 
effectual. "We  may  also  term  those 
testaments  revoked,  which,  being  at 
first  legally  made,  are  afterwardu  ren- 
dered ineffectual  by  a  capUis  demi- 
nutio.  But,  as  it  is  more  conyenlent 
to  distinguish  by  different  terms  each 
cause  that  invalidates  a  testament^ 
some  are  said  to  be  irregularly  made, 
and  otiiers,  regularly  made,  to  be  re- 
voked or  rendered  ineffectual. 

Gai.  ii.  UO. 

Under  irrita  iefitamenta,  we  must  include  those  which  the 
jurisconsults  termed  destituta,  i.  e.  abandoned,  by  no  one  enter- 
ing on  the  inheritance. 

6.  But  testaments  at  first  validly 
made,  and  allerwards  rendered  in- 
effectual by  a  capitis  deminutioy  are  not 
absolutely  void :  Jor  if  tlieV  have  been 
attested  by  the  seals  of  seven  wit- 
ncsses,  tlie  instituted  heir  can  obtain 
possession  ot  tlie  goods  according"  to 
tlio  testament,  provided  that  the  tes- 
tator was  a  Jioman  citizen,  and  was 


0.  Non  tamcn  per  omnia  inutilia 
sunt  ea  testamenta,  quic  ab  initio 
jure  facta  propter  capitis  deminu- 
tioncm irrita  facta  sunL  Nam  si 
septem  testium  signis  signata  sunt, 
potest  scriptus  heres  secundum  ta- 
bulas  testament!  bonorum  posses- 
sionem agnoscere,  si  mode  defunctus 
ct  civis  liomanus  et  suk  potestatis 
mortis  tempore  fuerit:  nam  si  ideo 
irritum  factum  sit  testamentum,  quia 
civitatem  vel  etiam  Ubcrtatcm  testa- 
tor  amisit,  aut  quia  in  adoptionem  se 
dedit,  et  mollis  tempore  in  adopti\i 
patris  potestate  sit,  non  potest  scrip- 
tus heres  secundum  tabulas  bonorum 
possessionem  petere. 


sui  juris  at  the  time  of  his  death.  For 
if  a  testament  becomes  void  because 
the  testator  has  lost  the  right  of  a 
citizen,  or  his  liberty,  or  because  he 
has  given  himself  in  adoption,  and 
at  tlie  time  of  his  death  was  under 
the  power  of  liis  adoptive  father,  then 
the  instituted  heir  cannot  demand 
possession  of  the  goods  according  to 
the  terms  of  the  testament. 


Gai.  ii.  147. 


The  meaning  of  the  pnetor  giving  the  bonorum  jwssesttio 
secundum  tabulas  is,  that  he  ordered  that  possession  of  the 
property  should  be  given  as  the  testator  intended,  though,  by 
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the  roles  of  strict  law,  the  testament  in  wliich  he  had  expressed 
his  intention  was  invftlidntod.  The  instance  alluded  to  in  the 
text  is  that  of  a  testator,  after  making  his  testament,  suficring  a 
cajiilix  deminutio,  but  returning  to  hia  old  status  before  dying. 
Jn  such  a  case  tlie  prtetor  gave  the  bonorum  poiscsnio,  as  he  did 
if  a  person  arrogated  and  then  emancipated,  expressly  declared 
his  wish  to  abide  by  his  testament  mode  before  arrogation. 
(Qai.  ii.  147.) 

T.  Ei  eo  autem  solo  non  poteHt 
inflrmari  teatamenhini,  quod  poataa 
leatator  id  □oluit  vaJcre:  usque  adeo 
ut,  eUi  qiiis  poHt  factum  priui  tt^ta- 
mvDtom  pcnlerius  facero  cttperil,  vt 
aut  mortalitata  pnevcntus,  mil  quia 
enm  ejus  rei  picuituii,  nan  pcrfecerit, 
divi  I'crtinacis  nrationo  cautiun  nit 
ne  alias  laliulic  priores  jure  factio 
initiB  fiani,  nisi  sequentov  jure  ordi- 
nate at  perfectie  fuenuti  nain  im- 
perfectum  testamentum  aino  dabio 
nullum  est. 


,    On  Hi 


canoot  bo  iny^. 
lidateJ  aolely  bceaoae  the  totator  i» 
afterwarda  upwillipq  that  it  ahoiild   ' 
take  Effect;  so  tliat,  if  any  one,  after     ,,_  j  '■ 

one    testament,  begins  an- *f  &   fcti*— 
Ld  then,  being  preTenled  by      •.        j 

elianged  Lis  il  «  <^  Urtjf 


,./y*rf 


mind,  does  no 
eided  in  an  ad 
Ihe  Emperor  I'ertinoi 

less  the  subsequent  t 


that  the  firat  '      ■ 

_revoked,  un-    U*(«4-*-t   . 


testampnt.  i<}  unilnnbtoilly  pull 


See  note  on  paragraph  2. 

8.  Eadem  oratione  eipressit,  non 
admissunim  se  lieredilatem  ejus  qui 
litis  causa  priucipem  relii|uerit  bere- 
dem,  neque  taUulas  non  legitime 
factos  in  quibus  ipse  ob  earn  causam 
heres  in  sli  tutus  crat  probalunira 
ceqne  ex  nuila  voce  herediti  nom«n 
admisaunim,  neque  ei  ulla  xcriptura 
cui    juris    aucturitas    desit    at  i  quid 


i    juris    aucturitas    desit    at  i  quid 

adrplnruD.  Secundum  Ijh:c  divi  quo- 
qao  Sevenis  el  Antoninus  siKpissiine 
resiripspriint;  licet  enim  (iuijuiuul) 
IcgibuE  Boluti  simus,  attamen  legibus 


8.  The  emperor  declared  in  the 
same  aitdress  to  llie  senate,  that  ho 
would  not  accept  the  inherilanco  of 
any  testator,  who,  on  account  ot  a 
suit,  mode  lhe_£m_£cror  liis  beir; 
that  be  n'ouliT  never  maba  valid  a 
testament  legally  deficientio  form,  if, 
in  order  to  cover  the  deAcieney,  ha 
himself  was  inatiluled  heir;  that  he 
would  not  accept  the  title  of  heir,  if 
be  Has  instituted  by  word  of  mouth ; 
and  that  be  would  never  take  anj'- 
thing  by  virtoi'  of  any  writing  want- 
ing tlio  autliorily  of  strict  law.  The 
Kmperoi'^  Sevenis  and  Antoninus 
have  also  otlen  issued  rescripts  lo 
llie  smne  purpose:  "for  although," 
any  they,  "  we  are  above  the  laws,  yet 
we  live  in  obedience  to  them." 

D.  xiiii.  23. 

Testators  occasionally  made  the  emperor  their  heir,  in  order 
that  tlieir  adversary  in  a  lawsuit  might  have  him  to  contend 
with. 

An  oratio  was  an  address  to  tlie  senate  by  the  empeior,  in 
which  he  explained  to  them  what  they  were  to  enact;  they 
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then  put  his  recommendations  into  the  shape  of  a  senatus- 
consultum. 


Tit.  XVIII.     DE  INOFFICIOSO  TESTAMENTO. 


4^ 


14^94  tZ2&* 


Qma  plenimque  parentCH  sine  caima 
liheros  suos  exhercdAnt  vol  omittunt, 
inductum  est  ut  de  inofficioso  testa- 
mento  agere  possint  liberi,  qui  que- 
nintiir  aut  iniqiie  se  cxluTcdatos  ant 
iiiiquc  pncteritos:  hoc  colore  quasi 
non  sanse  mentis  fuerint,  cum  testa- 
mentiim  nrdinarent.  Sed  hoc  dicitur 
non  quasi  vere  furiosus  sit,  sed  recta 
quidem  fecerit  testamentam,  non 
autem  ex  officio  pietatis;  nam  sivcre 
furiosus  sit,  nullum  testamentum  est. 


Since  parents  often  disinherit  their 
children,  or  omit  them  in  their  testa- 
ments, witliout  any  cause,  children 
who  complain  that  they  have  been 
unjustly  disinheriti^d  or  omitted,  have 
been  permitted  to  bring  the  action 
He  inofficioso  testamenUK  on  the  sup- 
position that  their  parents  were  not 
of  sane  mind  when  they  made  their 
testament.  This  does  not  mean  that 
the  testator  was  really  insane,  but 
til  at  the  testament,  thoucjh  regularly 
made,  is  inconsistent  with  the  duty 
of  affection  the  parent  owes.  For,  if 
a  testator  is  really  insane  at  the  time, 
his  testament  is  null. 

D.  v.  2.  a,  3.  5. 

As  we  may  gather  from  the  text,  a  testament  was  termed 
inuMciosum.  which  was  at  variance  with  the  dictates  of  natural 
affection,  and  those  duties  of  near  relationslnp  wTiich  were  ex- 
presses by  the  term  ajficium  pietatia.  A  testament  regularly 
and  vaHdly  made,  but  ifailing  in  this  respect,  was  hable  to  be 
set  aside  on  the  application  of  the  children,  or,  if  there  were  no 
children,  onthntof  the  ascendants,  or,  if  there  were  no  ascend- 
ants, on  that  of  the  brother  or  sister  of  the  deceased,  the  claim 
of  these  last,  however,  only  prevailing  where  the  person  insti- 
tuted was  turpia. 

It  is  not  known  at  what  date  the  action  de  inofficioso  testa- 
^  .  mefito  was  first  introduced.  It  is  alluded  to  by  Cicero  (/;/ 
»Mu4^  /  Verr,  i.  42).  It  was  brought  before  the  centumviri,  as  were  all 
actions  concerning  inheritances,  and  if  tliey  pronounced  the 
testament  ^^  iti officios um"  all  its  dispositions  were  set  aside, 
and  the  inheritance  passed  according  to  the  succession,  ah  ift- 
testato.     (See  Introd.  sec.  80.) 


I.  Non  autem  liboris  tantnm  per- 
missum  est  testamentum  parcntium 
inofficiosum  accusare,  venim  etitmi 
parendbus  liberorum.  Soror  autem 
et  frater  turpibus  personis  scriptis 
heredibus  ex  sacris  constitutionibus 
preelati  sunt ;  non  ergo  contra  omnes 
heredes  agere  possunt   Ultrii  fVatres 


1.  It  is  not  children  only  who  are 
allowed  to  attack  the  testaments  of 
their  parents  as  inofficious.  Parents 
are  also  permitted  to  attack  those  of 
their  children.  The  brothers  and 
sisters  of  a  testator,  also,  by  the  im- 
perial constitutions,  are  preferred  to 
infamous  persons,  if  any  such  have 
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igitnr  et  sororM,  oognati  nallo  modo      be«n  insUtnted  hnis.     Tbtu,  then, 

tat  agere  poasnnt,  vat  Bgentea  via-      they  cannot  bring    scch   an   action 

cere.  agunst  an;  heir.     BeyoDd  brotheia 

and  sisters  no  cognate  can  bring  or 

aacMed  in  aocb  an  action  at  alL 

C.  iii.  28.  31.  27. 
Before  Justinian,  brothers  nnd  sisters  could  only  bring  ibis 
action  while  tlic  tic  of  agnation  \<aa  in  existence.  He  per- 
mitted them  to  hring  it  durante  agnatione  vel  non  (G.  iii. 
28.  27),  and  thus  made  it  sufiBciont  that  they  should  be  merely 
conxanijuinei,  t.  e.  bom  of  the  same  futlier.  Subsequently,  by 
the  llSih  Novel,  uterine  brothers  or  sisters  were  placed  on  the 
some  footing  aa  conganguinei. 

S.  Tarn  auteiD  DBturalea  libcri, 
quam  accnndum  noslnc  onstitutionis 
diviHionem  ndoptad,  ita  demum  do 
inofficioso  testamento  agere  posnunt, 
^  onllo  alio  Jure  ad  defiincti  bona 
venire  possunt ;  nam  qui  ad  liercdita- 
tnn  totara  vet  partem  ejus  alio  jura 
veniimt,  de  iaoQicioHa  agere  non  poS' 
aunt.  I'outnmi  qnoque  qui  nullo  alio 
jure  venire  possunt,  de  iuufficioso 
agere  possunt. 


9.  But  natural  children,  bb  well  as 
adopted  (the  diaiinctioD  between 
adopted  children  laid  down  in  our 
constitution  being  alvaya  observed), 
can  only  attack  the  testament  as  in- 
othcious,  if  thoy  can  obtain  the  ef- 
fects of  tlie  deccaaed  in  no  otherwaj; 
for  those  vlio  can  obtain  tlie  whole 
or  a  part  of  tbe  inhciitance  by  any 
other  means,  cannot  pursue  this 
remedj.  Poatbumom  children,  also, 
who  are  unable  to  recover  their  in- 
heritance b;  anj  other  method,  are 
allowed  Xa  bring  this  action. 

D.  V.  2.  e.  8.  15. 

Those  adopted  by  strangers  could  not  impugn  the  testament 
of  the  adoptive  father,  if  thuy  were  disinheria'd,  or  passed  over, 
but  tliose  who  were  adopted  by  their  ascendants  could.  This 
is  the  divinio  here  alluded  to.     (See  Bk.  i.  Tit.  1 1.  2.) 

The  actio  de  inofficioKo  tentamentu  was  only  a  last  resource 
open  to  those  who  had  no  other:  a  pupil,  therefore,  arrogated, 
and  aflerwords  disinherited  by  the  arrogator,  could  not  bring 
this  action,  because  he  was  entitled  to  the  quarta  Antomna 
(see  Bk.  i.  Tit.  11.  2) :  nor,  again,  could  an  emancipated  son, 
omitted  in  the  testament  of  his  father,  because  the  pnetor 
gave  him  posscssioQ  of  the  goods  contra  tabulas.  (See  Tit. 
18.  8.) 


3.  Sed  hKc  ita  accipienda  sunt,  A 
nihil  eis  penitua  a  tesuuoribua  testa- 
mento  relictnin  est :  qnod  nostra  con- 
■titutio  ad  verecondiam  naturie  in- 
trodaiiL  Sin  vero  quant  acnmqne 
pan  hereditatis  vel  res  eis  fuerit  re- 
licta,  inofficioai  querela  quiescente,  id 
quod  eia  deeat  usque  ad  qnaitam  legi- 


3.  All  thia  must  be  andenit«od  to 
take  place  only,  when  nothing  haa 
been  left  them  by  the  taatam^nt  gf 
the  deceased;  a  provision  introduced 
By  our  constitution,  ont  of  respect 
for  the  rights  of  nature.  For,  if  the 
least  part  of  the  ilhtr'^niTfl,  nr  inj 
one  single   thing    haa    bean   givea 
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timflB  partis  repleatnr,  licet  non  fuerit  them,  they  cannot  bring  an  action 
adjectam,  boni  viri  arbitratu  debere  tU  inofficioto  Uitamento:  bnt  they 
earn  complerL  mnst  have  made   up  to  them  one- 

foortb  of  what  would  have  been  thdr 


^^         J*—*  lounn  or  wDatwoma  nave  oeen  tneir 

/     ^     '  share,  if  the  decease  had  Hied  in- 

^j^**-«**'  /<<^>>»«    ^^^^Ct^t*^^    *pn^^  '^irr^  iu^^^  t^tate, ^supposing  what  is  given  does 

"  /  iiS"      •         .    a  "     '  ^     'L— — '  '       ^     ^^  not  amount  to  this  fourth ;  and  this. 


although  the  testator  has  not  added 

^«_JU*J  ^  *   PpuX  A.  /^,/^v    "  ^   ^^^   S^  "^y   direction  that  this 

7*i"-    —     — ^  *  fourth  is  to  be  made  up  to  them  ao- 

^  cording  to  the  estimate  of  a  trust- 

worthy person. 

C.  iii.  28.  80.  pr.  and  1. 

A  jilehhcHum  was  passed  in  the  year  714  a.u.c,  called  the 
lex  Falcidia  (v.  Tit.  22),  which  provided  that  one  clear  fourth 
of  the  inheritance  must  remain  to  the  lieir,  and  that  legacies  and 
trusts  could  only  afiect  three-fourths.  Either  from  tlie  analogy 
of  tliis  law,  or  by  some  express  enactment,  it  was  decided  that 
every  one  who  was  near  enough  m  blood  to  the  testator  to 
bring  the  action  de  inofficiofio ,  might  bring  it,  though  men- 
tioned in  the  testament,  unless  one-fourth  were  thereby  given 
him  of  what  he  would  have  received  in  a  succession  ah  tntes- 
tato.  This  fourUi  part  was  spoken  of  under  different  names. 
Sometimes  it  was  itself  termed  the  Falcidia  {Solam  eia  Falci- 
diam  debit  a  success  ion  is  relinquanty  Cod.  Theod.  xvi.  7.  28). 
Sometimes  it  is  spoken  of  as  the  vortio  legihus  dehita^  OTjwr- 
tip  leaitima  (C.  iii.  26.  28),  and  commentators  have  called  it 
simply  the  legitima. 

Before  the  time  of  Justinian  (Cod.  Theod.  ii.  19.  4),  unless 
a  testator  either  expressly  gave  this  fourth,  or  gave  a  direction 
that  such  an  additional  share  of  the  goods  should  be  added 
to  that  actually  given,  as  some  trustworthy  person,  who 
should  make  an  estimate  of  the  value  of  all  the  goods  of 
the  deceased,  should  consider  would  be  necessary  to  make 
what  was  given  equal  to  the  fourth,  the  testament  could  be 
^  '  attacked  and  set  aside  as  inofficious ;  but  Justinian  altered  the 
law  on  this  point,  and  enacted  that  if  the  testator  gave  any- 
thing at  all,  the  action  de  inofficioso  could  not  be  brought^ut 
only  an  action  to  obtain  what  was  wanting  to  moke  up  the 
fourthj_ while  the  testimicnt  itself  remained  valid.  (C.  iii.  28. 
30.)  There  were  considerable  differences  between  the  action 
to  make  up  what  was  wanting  to  the  fourth  part  {actio  in  sup- 
flementum  legitimce)  and  that  de  inofficioso ;  the  former  was  a 
personal  action,  there  was  no  limit  to  the  time  in  which  it  was 
to  be  brought,  it  was  transmissible  to  the  heirs  of  the  person 
who  could  bring  it,  and  it  left  the  testament  vahd ;  the  latter 
was  a  real  action,  was  obliged  to  be  brought  within  a  certain 
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time  (see  note  to  paragr.  6),  oould  not  be  transniitted  to  the 
beirs,  unless  the  person  ^titled  to  bring  it  had  manifested  an 
intention  to  do  so,  and  if  it  was  eaccessfully  bioaght,  the  tes- 
tament vae  set  aside. 


A.  Si  tutor  nomine  papilli  cqjus 
tutelun  gerebat,  ex  testamento  pa- 
tris  sui  legattun  occeperit,  OQm  Dihil 
erat  ipsi  tutori  lelictum  a  patxe  saa, 
Dibilomiims  poteiic  nQmiae  buo  de 
inoffli^oso  palris  teBtamento  agere. 


Ihe  teBtament  of  the 
while  nolliing  haa 
been  left  to  the  tator  himself  by  hi« 
father^  tostaraent,  he  ma;  nevertbe- 
less  in  his  own  name  attack  the  tOB- 
tament  of  Ills  tbther  aa  inoffioioiu. 


D.  V.  2.  10. 1. 
To  accept  a  lef^y  was  to  aoquiesce  in  the  validity  of  the 
testament ;  but  it  was  reasonable  that  a  tutor,  who  had  an  un- 
avoidable duty  to  perform  towards  his  pupil,   should  not  be 
personally  bound  by  an  act  done  in  his  capacity  as  tutor. 


C.  Sed  et  si  e  contrario  pupilli  no- 
mine cili  nihil  rclictum  fucril,  de  in- 
officioso  egerit  et  snperatua  est,  ipae 
T  quod  sibi  in  eodem  I 
n  relictum  est,  r. 


S.  Conversely,  if  a,  tutor.  In  the 
name  of  hiH  pnpil,  to  whom  nothing 
has  been  left,  attaclui  as  nnof- 
flcioiu  the  testament  of  bis  popil'a 
father,  and  attacks  it  nnsuecessfnllj, 
be  doea  not  lose  anything  that  may 
have  been  left  him  himself  in  the 
some  testament. 

a.  so.  1. 

AnyrofrVho  attacked  f^  t^^stjunpnt.  an  innffipinna,  TjpBiifloeSB- 
fully.  Ibrlcited  to  the  fiscw  whatPTRr  via^  giyen  him  by  the  tea- 

tament. 


6.  Igitor  quartsro  quis  debet  ha- 
bere, nt  de  inofficiofio  t«alamento 
tgere  non  posRit,  sire  jure  here- 
diCario  sivejure  legati  vel  fideicom- 
Dtisai,  vel  si  mortis  caaaa  ei  quarta 
donata  fuerit.  Vel  inter  vivos  in  iis 
lantnmmodo   caaibua   quorum   men- 

aliis  modis  qui  eonstittitionibu>i  conti- 
nentur.  Quod  autem  de  quarta  diu- 
mus,  ila  intelligendum  est  ut,  sive 
onus  fuerit  sive  plures  qutbus  agere 
de  inofflcioso  testamenlo  permittitur, 
tlna  quarta  cis  darj  possit,  ut  pro  rata 
eia  distribuatur, 'id  est,  pro  virili 
portione  quarta. 


6.  That   a  person   abould  be  de- 
barred from  hrincino  the  action  rf«  in-   .    T'   f    .^ 

tlTat  he  should  have 


by  hereilitary  right,  or  hy  a  legacy,  ^   '  r**P*^ 
or  <^  fidtiamtminiim,  or  by  a  Aonalio       i      '     I 


the  <: 

tion,  or  by  any  of  the  other  means  set 
forth  in  the  canRlituliona.  '^Mist  we 
have  said  of  the  fourlh  most  be  un- 
derstood as  meaning  that,  whether 
there  be  one  person  only  or  several, 
who  can  bring  an  action  dt  inoffeioto 
triliimnilo,  only  one  fourlh  is  to  be 
ditilribuled  among  all  proportionally, 
that  is,  each  ia  to  have  the  fourth  of 
his  proper  share. 
1>.  T.  a.  8.  «.  fl :  D.  T.  a.  85 ;  C.  Ki.  88-30. 2. 
If  the  donatio  inter  vivos  had  been  made  on  the  express 
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condition  that  it  should  be  reckoned  as  part  of  the  quarta  legi- 
tima  (D.  v.  2.  26 ;  C.  iii.  28.  36),  or  had  been  advanced  for 
the  purchase  of  a  military  rank  (G.  iii.  28.  30),  then  it  was 
taken  into  account  in  estimating  how  much  the  recipient  was 
entitled  to  as  his  fourth ;  but,  generally  speaking,  as  it  was  the 
receipt  of  the  fourth  of  that  which  a  person  would  have  received 
ah  intestato  that  excluded  him  from  bringing  the  action  de  in- 
qfficiosOy  the  right  to  this  action  could  not  be  taken  away  by 
the  receipt  of  gifts,  which,  having  been  made  inter  vivos,  could 
not  have  formed  part  of  the  inheritance  ah  inteatato. 

The  words,  vel  aliis  niodis,  &c.,  refer  to  dotes,  and  to  dona- 
tiones propter  nuptias  (C.  iii.  28.  29;  C.  vi.  20.  20.  1),  which 
were  taken  into  account  in  reckoning  the  amount  due  as  the 
portio  legit ima. 

The  right  to  the  action  de  inofficioso  might  be  extinguished, 
(1)  by  the  person  entitled  to  the  quarta  legitima  dying  without 
having  manifested  an  intention  to  dispute  the  testament :  if  he 
had  done  so,  the  right  to  the  action  passed  to  his  heirs  (D.  v. 
2.  6.  2) ;  (2)  if  he  liad  aUowed  a  time  fixed  first  at  two  and 
subsequently  at  five  years  (Cod.  Theod.  ii.  19.  6),  to  elapse 
without  bringing  the  action;  and  (3)  when  he  had  acquiesced 
directly  or  indirectly  in  the  testament;  as,  for  instance,  by 
making  a  contract  with  the  persons  instituted,  in  their  capacity 
as  heirs  (D.  v.  2.  20.  1),  or  by  a  demand  against  those  persons 
for  the  payment  of  a  legacy,  or  l^y  desisting  in  the  action  when 
once  brought.     (D.  v.  2.  8.  1.) 

Justinian,  in  his  Novels,  introduced  considerable  changes  in 
the  law  on  these  points.  First,  if  those  entitled  to  the  portio 
Utjfitima  were  more  than  four  in  nmnber.  they  no  longer  took^a 
fourth  but  a  half;,  if  less  than  four/  tlien  they  took  a  diird. 
(JNov.  l«.  1.)  Secondly,  tliose  who  could  claim  9l  portio  legitima 
were  required  to  be  made  heirs,  and  it  was  no  longer  permitted 
to  give  tnem  tlieir  portion  by  a  legacy  or  trust.  (Nov.  116.  3, 
4.)  Thirdly,  if  the  testament  were  declared  inofficious,  it  was 
only  the  institution  of  the  heir  or  heirs  that  was  to  be  set  aside; 
the  trusts,  legacies,  gifts  of  liberty,  and  appointments  of  tutors 
were  to  remain  good.  (Nov.  116.  4.  9.)  And,  fourtlily.  Jus- 
tinian  fixed  and  specified  the  reasons,  limiting  them  to  fourteen, 
for  anv  one  of  which  a  testator  migfht  disinhent  or  omit  liis 
descendants,  or  ascendants ;  the  one  on  which  the  testator  had 
acted  was  to  be  expressly  stated.     (Nov.  116.  3.) 


/ 
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Tit.  XIX.    DE  HEREDUM  QUALITATEf  ET^^^.^^.^  ,^^ 

DIFFERENTIA.        ^'  iu*^^  -  .S^  t^^uJi^ 

Heredes  antom  aut  nccessarii  di-  Heirs  are  said  to  be  netxtsarti^  rat  ^^^/ilSXSSasi^ 

cnntar,  aut  sni  et  necessarii,  aut  ex-      ei  neceasarU^  or  txtrantu  jktgt^/^  ^^*^ 

tranei.  v^  .  Z 

1.   Keoessarius    heres  est  servus  1.  A  pecossarv  heir  is  a  slave  in-  it»fc^£2S»  ^t*MA 

heres  institntus ;  ideo  sic  appellatus  stituted  heir^  and  he  is  so  called/ 

quia,  sive  velit  sive  nolit,  omnimodo  because,  whether  he  wish  or  not,  at    ^^^^  ^^  ^^*** 

post  mortem  testatoris  protinus  liber  the  death  of  the  testator  he  becomes  ^^^^  *r7»«V^ 

et  necessarius  heres  fit     Unde  qui  instantly  free,  and  necessarily  heir ;  ' 

fiacultates    suas    suspectas    habent,  he,  therefore,  who  suspects  that  ho  i^^*"^?'*"   * '^ 

Solent  senomi  suum  prime  aut  se-  not  in  solvent  circumstances,  com-  ftft/j-jt^^  ^ 

cundo  aut  etiam  ulteriore  gradu  here-  monly  institutes  his  slave  to  be  his  ^ 

dem  instituere ;    ut  si  creditoribus  heir  in  the  first,  second,  or  some  ^'  '?<*'<*  '•♦^  ^ 

satis  non    fiat,  potius  ejus   hcredis  more  remote  place;   so  that,  if  ho  j^,,^^   ;ik  44ifi 

bona  quam  ipsius  testatoris  a  credi-  does   not  leave  a  sum  equal  to  his         ^  / 

toribus  possideantur,  vel  distrahantur,  debts,  it  may  be  the  goods  of  tliis   '^  Z'*^** 


vel  inter  eos  dividantiur.    Pro  hoc      heir  and  not  those  of  the  testator'^.-*  ^    ^t^rfLt^ 
tamen  incommode  illud  ei  commodum      himself,  that  are  seized  or  sold  by     *  '^  ' 

pnestatur,  ut  ea  quie  post  mortem      his  creditors^  or  divided  among  tliem.  a^  *4^t^Jn>*^ 
patroni  sui  sibi  acquisierit,  ipsi  re-      But  to  compensate  for  this  incon.  ^ 

serventur ;  et  quamvis  bona  defuncti      venience,  a  slave  enjoys  the  advantage  ^'•**^^^*«-»^^ 
non  suffecerint  creditoribus,  iterum      of  having  reserved  to  him  whatever  ^  V 
ex  ea  causa  res  ejus,  quas  sibi  acqui-       he  has  acquired  after  the  death  of*.    '**'  ^  **^ 
fderit,  non  veneunt.  his  patron ;  for  although  the  goods  *  "  ^^ 

of  the  deceased  should  be  insufficient  *' ^    * 
for  the  payment  of  his  creditors,  yet  **''-*  — 
property  so  acquired  by  the  slave  is 
not    therefore    subject   to    be   sold 
again. 

Gai.  ii.  153-155  ;  D.  xlii.  6.  1.  17. 

The  sale  of  goods  for  the  payment  of  debts,  brought  on  the 
debtor  an  ignominy  ^hich  was  more  than  a  matter  of  opinion, 
and  had  legal  effects  (Gat.  ii.  154.  and  Introd.  sec.  /)2),  and 
which  a  testator  was,  therefore^  very  anxious  his  memory  should 
escape. 

The  heres  necessarius  was  legally  bound  by  all  the  debts  of 
the  deceased;  but  the  praetor  made  a  change  in  the  strict  law, 
and  permitted  the  goods  of  the  deceased  to  be  distinctly  sepa- 
ratee! irom  tne  possessions  of  the  /teres  necessarius,  \t  the 
heres  necessarius  demanded,  before  in  any  way  interfering  with 
the  goods  of  the  deceased,  that  this  separation  should  take 
place.  When  it  did  take  place,  the  creditora  could  only  recover 
from  him  the  amount  of  what  actually  came  into  his  hands  as 
heir,  while  he  could  deduct  from  the  inheritance  all  that  was 
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due  to  him  himself,  or  that  he  had  acquired  after  the  demand 
was  made.     (D.  xlii.  6.  1.  18.) 

This  heneficium  separationts,  the  right  to  have  the  goods  of 
the  heir  separated  from  those  of  the  testator  was  sometimes 
accorded  in  favour  of  the  creditors  of  the  testator.  The  heir 
might  be  insolvent,  and  then  it  was  for  their  interest,  that  the 
testator's  property  should  be  kept  distinct     (D.  xlii.  6.  1.  17.) 

If  the  reading,  iterum  ex  ea  causa,  is  to  be  retained,  we 
must  either  construe  iterum  as  "  further,"  or  with  Du  Caurroy 
make  the  passage  mean,  '*  become  the  subject  of  a  second  sale, 
after  the  goods  of  the  testator  are  disposed  of."  Ortolan  and 
others  read  tamen  ex  alia  causa,  instead  of  iterum  ex  ea 
causa. 


2.  Sni  autem  et  necessarii  heredes 
siint,  velati  filias,  filia,  nepos  neptisve 
ex  filio  et  deinceps  ceteri  liberi,  qui 
modo  in  potestate  morienUs  faerint. 
Sed  ut  nepos  neptisve  sui  heredes 
sint,  non  sufiicit  earn  eamve  in  po- 
testate avi  mortis  tempore  fuisse; 
Bed  opus  est  ut  pater  ejus  vivo  patre 
8U0  desierit  suus  heres  esse,  aut 
morte  interceptus  aut  qualibet  alia 
ratione  liberatus  potestate:  tunc 
enim  nepos  neptisye  in  locum  patris 
Bui  succedit  Sed  sui  quidem  here- 
des ideo  appellantur,  quia  domestici 
heredes  sunt,  et  viyo  quoqno  patre 
quodammodo  domini  existimantur : 
unde  etiam  si  quis  intestatus  mor- 
tuus  sit,  prima  causa  est  in  succes- 
sione  liberorum.  Necessarii  vero  ideo 
dicuntur,  quia  omnimodo  sive  velint 
sive  nolint,  tam  ab  intestate  quam  ex 
testamento  heredes  Aunt;  sed  his 
prsBtor  permittit  volentibus  abstinere 
Be  ab  hereditate,  ut  potius  parentis 
quam  ipsonim  bona  similiter  a  credi- 
toribus  possideantur. 


2.  Heirs  are  sui  et  necessarii,  when 
they  are,  for  instance,  a  son,  a  daughter, 
a  grandson  or  granddaughter,  by  a  son 
or  other  direct  descendants,  provided 
they  are  in  the  power  of  the  de> 
ceased  at  the  time  of  his  death.  That 
grandchildren  should  be  sui  heredes^ 
it  is  not  enough  that  they  were  in  the 
power  of  their  grandfather  at  the 
time  of  his  decease,  but  it  is  also 
requisite,  that  their  father  should 
have  ceased  to  be  a  suus  heres  in  the 
life-time  of  his  father,  having  been 
either  cut  off  by  death,  or  otherwise 
freed  from  paternal  authority;  for 
then  the  grandson  or  granddaugh- 
ter succeeds  in  place  of  their  father. 
Sui  heredes  are  so  called  because  they 
are  family  heirs,  and,  even  in  the 
life-time  of  their  father,  are  con- 
sidered owners  of  the  inheritance  in 
a  certain  degree.  Hence,  in  case  of 
a  person  d^ing  intestate,  his  children 
are  first  in  succession.  They  are 
called  necessary  heirs,  because,  whe- 
ther they  wish  or  not,  whether  under 
a  testament  or  in  a  succession  ab 
intestato,  they  become  heirs.  But 
the  praetor  permits  them  to  abstain 
from  the  inheritance  if  they  wish, 
that  if  possession  is  taken  of  the 
goods  of  the  deceased  by  his  cre- 
ditors, the  goods  may  be  not  theirs, 
but  those  of  their  parent 


Gai.  ii.  156-158. 


There  is  no  difficulty  in  understanding  either  who  were  sui 
heredes,  or  what  was  the  position  they  occupied  with  reference 
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to  the  inheritance.  If  the  paterfamilias  had  had  no  power 
of  making  a  testament,  those  persons  in  his  power,  who  be- 
came  sui  juris  at  his  death,  would  necessarily  have  had  the  in- 
heritance at  his  decease ;  they  were  in  a  manner,  as  the  text 
says,  owners  during  his  lifetime  of  the  inheritance,  which  must 
actually  come  into  their  possession  at  his  death.  And,  although 
testaments  were  allowed  to  alter  the  legal  succession,  the  rights 
of  those  who  had  this  interest  in  the  inheritance  were  so  far 
guarded  that  it  was  necessary  expressly  to  disinherit  them  in 
order  to  deprive  them  of  their  interest;  while,  on  the  other  hand, 
if  a  testator  appointed  any  one  of  them  as  his  heir,  he  was  con- 
sidered thereby  to  exercise  his  patria  potestas,  so  that  the  suus 
heres  could  not  exercise  any  option  as  to  accepting  or  refusing 
the  inheritance,  and  was  a  lieren  necessarius,  exactly  as  he  was 
if  he  succeeded  ah  intestato,  until  the  prsetor  interfered  to  en- 
able him  to  escape  the  burden.  In  every  case  the  suus  heres 
took  the  inheritance  or  his  share  in  it,  and  without  any  act  or 
exercise  of  his  own  will ;  if  he  were  insane  or  beneath  the  age 
of  puberty,  no  authority  was  needed  to  enable  him  to  accept  it, 
and  he  never  had  to  enter  formally  on  an  inheritance  that  be- 
longed to  him  immediately  the  paterfamilias  died,  unless  he 
was  instituted  by  the  paterfamilias  only  conditionally,  and  then 
the  inheritance  belonged  to  him  immediately  on  the  condition 
being  fulfilled.  If  the  grandson,  instituted  while  his  father  was 
disinherited,  was  in  the  power  of  the  deceased  at  the  time  of 
his  death,  he  became  suus  heres  et  necessarius,  but  becoming, 
on  the  testator's  death,  in  the  power  of  his  own  father,  imme- 
diately placed  his  father  in  the  position  he  himself  occupied — 
patrem  suum  sine  aditione  heredem  fecit  et  quidem  neces- 
sarium. 

Commentators  are  very  equally  divided  on  the  question 
whence  the  term  suus  heres  arose.  Why  was  such  an  heir 
termed  suus  ?  There  are  two  modes  of  accounting  for  the 
term  :  one,  which  this  passage,  borrowed  from  Gains,  seems  to 
countenance,  and  which  Gujacius  first  brought  forward  in  his 
notes  to  this  passage,  makes  sui  heredes  mean  persons  who 
took  an  inheritance  that  was  their  own,  who  were  heirs  not  of 
the  paterfamilias,  but  of  themselves,  and  being,  as  Gujacius 
expresses  it  by  a  Greek  equivalent,  airoxhupovo/Aot,  took  what 
thus  belonged  to  them  already,  and  only  received  possession  of 
that  over  which  they  had  always  had  a  kind  of  ownership.  As 
the  hereditas  might,  with  regard  to  them,  have  been  termed 
especially  and  properly  sua,  so  they  themselves  were  termed  sui 
heredes.  The  other  opinion,  which  is  sanctioned  by  the  autho- 
rity of  Papinian  (D.  xxxviii.  G.  7),  who  says,  if  a  grandson 
whose  father  was  dead,  suus  heres  erit,  cum  et  ipse  fuerit  in 
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potesiate,  refers  the  origin  of  the  term  to  the  common  and  well- 
known  usage  of  8UUS,  as  a  person  in  tlie  power  of  the  pater- 
familias.  The  sui  heredea  were  those  who  united  the  characters 
of  SHI,  that  is,  were  in  the  power  of  the  paterfamilias,  and 
were  his  heredes,  which  no  one  could  have  heen  who  was  not 
sui  juris  at  tlie  time  of  the  death  of  the  paterfamilias ^  as  the 
hereditas  would  have  immediately  passed  from  them  to  the 
person  in  whose  power  they  were. 

It  is  to  be  observed  that  tlie  words  stius  heres  occur  in  their 
technical  sense  in  the  Twelve  Tables :  se  in  test  a  to  moritur,  cui 
suus  heres  nee  escit,  agnatus  proximus  familiam  haheto.  It 
is  evidently  an  expression  dating  from  a  very  early  period  of 
law  ;  and  when  we  ask  how  it  is  most  probable  that  the  expres- 
sion could  in  an  early  age  have  become  a  technical  one,  the 
balance  of  probability  seems  much  against  the  interpretation  of 
sui  heredes  as  meaning  "  their  own  heirs."  It  seems  impossible 
that  such  a  very  artificial  expression  as  that  men  were  their  own 
heirs  can  have  become  technical  at  such  a  period  of  legal  lan- 
guage as  that  antecedent  to  the  date  of  the  Twelve  Tables.  It 
is  only  by  a  fiction  that  we  can  speak  of  tlie  sui  heredes  being 
owners  during  their  father's  life-time,  and  this  fiction  is  one 
which  it  is  very  improbable  should  have  not  only  been  thought 
of  at  a  time  when  legal  ideas  were  very  simple,  but  have  given 
rise  to  such  a  very  forced  expression  as  suits  heres,  meaning 
**  one's  own  heir."  If  we  say,  that  because  the  hereditas  was 
sua,  therefore  the  heres  was  suus,  and  then  construct  and 
compare  any  other  similar  expression,  we  cannot  fail  to  be 
struck  with  its  extreme  dissimilarity  to  anything  else  we  know 
of  the  character  of  early  Latin. 

On  the  other  hand,  suus,  in  the  sense  of  '*  in  the  power  of 
the  paterfamilias,'*  is  a  simple,  intelligible  expression.  It 
was  necessary  to  have  some  term  to  mark  off  the  class  of  heirs 
nearest  to  the  testator  from  the  agnati.  How  were  they,  as  a 
matter  of  fact,  marked  off?  By  being  in  the  power  of  the 
paterfamilias,  there  was  no  other  way  in  which  they  were 
marked  off,  for  nearness  of  blood  gave  no  legal  claim  in  early 
Roman  law.  They  were  bound  to  the  paterfamilias  by  an 
intimate  tie,  which  did  not  affect  the  agnati ;  they  were  in  his 
power,  they  were  with  reference  to  him  sui, 

Cujacius  finds  a  difficulty  in  supposing  suus  to  mean  in  tlie 
power  of  the  paterfamilias,  because  a  slave  was  in  his  power, 
was  suus,  and  yet  was  never  spoken  of  as  a  suus  lieres.  The 
reason  is,  that  at  the  time  when  the  expression  arose  and  re- 
ceived its  peculiar  sense,  the  idea  of  the  possibility  of  a  slave 
being  an  heir  could  never  have  entered  the  mind  of  any  one. 
The  slave  was  s%ius,  but  not  heres.     It  should  be  observed  that, 
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probably  from  finding  the  words  so  arranged  in  the  Twelve 
Tables,  the  jurists  always,  when  they  moan  to  use  the  technical 
expression,  speak  of  suus  heres,  never  of  heres  suus. 

As  the  text  informs  us,  the  prstor  interposed  to  prevent  its 
being  in  every  case  obligatory  on  the  suus  heres  to  accept  the 
inheritance ;  he  was  only  treated  as  an  heir  if  he  intermeddled 
with  the  inheritance;  and  until  he  had  in  some  way  shown 
his  intention  of  doing  so,  the  praetor  refused  to  permit  any  ac- 
tion to  be  brought  against  him  as  suus  heres  by  the  creditors 
of  the  deceased.  The  henejicium  abstinendi,  as  this  power  of 
abstaining  was  termed,  differed  from  the  henejicium  separa- 
tionis,  accorded  to  slaves,  by  no  express  demand  being  neces- 
sary, as  it  always  existed  in  the  absence  of  express  intention 
to  accept  the  inheritance,  and  also  by  its  being  a  protection  to 
the  suus  heres  against  all  actions  whatever  brought  against 
him  in  his  capacity  of  heir,  while  the  slave  was  liable  to  the 
amount  of  the  property  of  the  deceased. 

The  suus  heres,  who  had  availed  himself  of  this  privilege, 
did  not  thereby  cease  to  be  heir.  He  could  afterwards  accept 
the  inheritance  if  the  goods  were  not  sold  by  the  creditors. 
(D.  xxviii.  8.  8.) 


3.  Ceteri  qui  testatoris  juri  sub- 
ject! non  sunt,  extranei  heredes  ap- 
pellantur :  itaque  liberi  qaoqne  nostri 
qui  in  potestate  nostra  non  sunt, 
heredes  a  nobis  instituti,  extranei 
heredes  vidcntur.  Qua  do  causa  et 
qui  heredes  a  matre  instituuntur, 
eodem  numero  sunt,  quia  feminic  in 
potestate  liberos  non  habent  Servus 
quoque  heres  a  domino  insti tutus  et 
post  testamentum  factum  ab  eo  ma- 
numissus,  eodem  numero  habetur. 


3.  All  those  who  are  not  subject  to 
the  power  of  the  testator,  are  termed 
extranti  heredes :  thus,  children,  not 
within  our  power,  whom  we  insti- 
tute heirs,  are  extranei  heredes.  So, 
too,  are  children,  instituted  heirs 
by  their  mother,  for  a  woman  has  not 
her  children  under  her  power.  A 
slave  also,  whom  his  master  has  in- 
stituted by  testament  and  afterwards 
manumitted,  is  considered  a  heres 
extraneus. 


Gai.  ii.  101. 


4.  In  extraneis  heredibus  illud  ob- 
servatur,  ut  sit  cum  eis  testamenti 
factio,  sive  ipsi  heredes  instituantur, 
sive  hi  qui  in  potestate  eorum  sunt; 
et  id  duobus  temporibus  inspicitur, 
testamenti  quidem  facti  ut  constiterit 
institutio,  mortis  vero  testatoris  ut 
effectum  habeat.  Hoc  amplius  et 
cum  adierit  hereditatem,  esse  debet 
cum  eo  testamenti  factio,  sive  pure 
sive  sub  conditione  heres  insUtutus 
sit ;  nam  jus  heredis  eo  vel  maximo 
tempore  inspiciendum  est,  quo  acqui- 
rit  hereditatem.  Medio  autem  tem- 
pore inter  factum  testamentiun  et 
mortem    testatoris  vel  conditionem 


4.  As  to  extranei  heredes^  the  rule 
is,  that  the  testator  must  have 
testamenti  factio  witli  them,  whether 
they  are  instituted  heirs  themselves, 
or  whether  those  under  their  power 
are  instituted.  And  this  is  required 
at  two  several  times :  at  the  making 
of  the  testament,  that  the  insti- 
tution may  be  valid,  and  at  the  tes- 
tator's death,  that  it  may  take  effect. 
Further,  at  the  time  of  entering 
upon  the  inheritance,  testamenti  factio 
ought  stiU  to  exist  with  the  heir, 
whether  ho  is  instituted  simply  or 
conditioDally;  for  his  capacity  as  the 
heir  is  principally   regarded  at  the 
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institatioiiis  existentem,  mntatio  jaris 
non  nocet  heredi ;  quia,  ut  diximas, 
tria  tempera  inspicimus.  Testamenti 
aatem  factionem  non  solum  is  habere 
▼idetur  qui  testamentmn  facere  po- 
test, sed  etiam  qui  ex  alieno  testa- 
mento  Tel  ipsi  capere  potest  vel  alii 
acquirere,  licet  non  possit  facere  tes- 
tamentum.  £t  ideo  fnriosus  et  mutns 
etpostumus  et  infans  et  filiusfami- 
lias  et  servus  alienus  testamenti  fac- 
tionem habere  dicuntur :  licet  enim 
testamentum  facere  non  possint,  at- 
tamen  ex  testamento  vel  sibi  vel  alii 
acquirere  possunt. 


time  of  acquiring  the  inheritanee. 
But  in  the  interval  between  the  mak- 
ing of  the  testament  and  the  death 
of  the  testator,  or  the  accomplish- 
ment of  the  condition  of  the  institu- 
tion, the  heir  will  not  be  prejudiced 
by  change  of  status;  because  it  is 
the  three  points  of  time  which  we 
have  noted  that  are  to  be  regarded. 
Not  only  is  a  man  who  can  make  a 
testament  said  to  have  testamenii 
/actio,  but  also  any  person  who  under 
the  testament  of  another  can  take 
for  himself,  or  acquire  for  another, 
although  he  cannot  himself  make 
a  testament;  and  therefore  insane 
and  dumb  persons,  posthumous 
children,  infants,  sons  in  power,  and 
slaves  belonging  to  others,  are  said 
to  have  testamenii  /actio.  For  al- 
though they  cannot  make  a  testament, 
yet  they  can  acquire  by  testament 
either  for  themselves  or  others. 

D.  xxviii.  5.  40.  1 ;  D.  xxviii.  1.  10.  1. 

The  necessity  for  the  heir  having  testamenti  /actio  at  the 
time  of  the  making  of  the  testament  proceeded  from  tlie 
ancient  mode  of  making  testaments.  When,  in  the  calata 
comitia,  the  testator  orally  announced  who  it  was  on  whom  he 
wished  his  legal  existence,  his  persona,  to  devolve  after  his 
death,  the  person  designated  could  not  have  accepted  the 
devolution  unless  he  had  been  in  the  enjoyment  of  those  rights 
of  citizenship  implied  in  the  testamenti  /actio ;  and  when  tes- 
taments were  made  per  as  et  libram,  it  was  equally  necessary 
that  the  purchaser,  that  is,  the  heir,  should  have  those  rights 
of  citizenship  which  would  enable  him  to  go  through  a  sale  by 
mancipation. 

It  will  be  observed  that  the  text  says  that  it  was  immaterial 
whether  the  heir  preserved  his  testamenti  /actio  between  the 
two  periods  of  the  making  the  testament  and  the  death  of  the 
testator;  if  he  lost  it  between  the  two  later  epochs,  viz.  the 
death  of  the  testator  and  the  entrance  on  the  inheritance,  he 
could  not  take,  and  it  would  not  avail  him  that  he  had  recovered 
it  at  the  time  of  entering  on  the  inheritance.  (D.  xxviii.  2. 29.  5.) 

The  classes  mentioned  in  the  concluding  portion  of  this 
paragraph  might  have  the  rights  of  citizenship,  and  only  be 
accidentally  prevented  from  exercising  those  rights. 

5.  Extraneis  autem  heredibus  deli-  5.  Extranet    heredcs    may    dclibe- 

berandi  potestas  est  de  adeunda  here-      rate  whether  they  will  enter  upon  the 
ditate  vel  non  adeunda.    Sed  sive  is      inheritance.    But,  if  one,  who-  has 
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cm  absttnendi  potostas  est,  immis- 
cnerit  se  bonis  hereditads,  sive  ex- 
traneos  cui  de  adeonda  hereditate 
deliberare  licet,  adierit,  postea  relin- 
quendflB  hereditatis  facultatcm  non 
habet,  nisi  minor  sit  vigind  quinque 
annis ;  nam  htgus  setatis  hominibas, 
aicut  in  ceteris  omnibus  causis,  de* 
ceptis,  ita  et  si  temere  damnosom 
hereditatem  sosceperint,  praetor  sac- 
ourrit 


tbe  liberty  of  abstaining,  intermed- 
dles with  the  property  of  the  inherit- 
ance, or  an  exiranetu  herea^  who  is 
permitted  to  deliberate,  enters  on  the 
inheritance,  it  will  not  afterwards  be 
in  his  power  to  renounce  the  inherit- 
ance, unless  he  shall  be  imder  the 
age  of  twenty-five  years;  for  the 
preetor,  as  in  aU  other  cases  he  re- 
lieves minors  who  have  been  de- 
ceived, so  too  he  does  when  they  have 
rashly  taken  upon  themselves  a  bur- 
densome inheritance. 


Gai.  ii.  162, 103. 

There  was  no  fixed  time  within  which  it  was  necessary  that 
the  heir  should  decide  whether  to  ^ce^_or  reject  the_inherit- 
ance,  excepting  wlien  the  teitator  fiV^4  ^hg  time  himself  l^y 
what  was  termed  cretio,  (See  note  to  paragr.  7.)  Those  who 
were  interested  in  his  making  a  decision  could  compel  him  hy 
action  to  do  so,  and  the  prsetor  then,  if  he  wished,  allowed  him 
time  to  deliberate,  never  less  tlian  one  hundred  days.  Justinian 
decides  that  the  time  given  should  not  exceed  nine  months,  or, 
as  a  special  favour  from  the  emperor,  a  year.  If  he  did  not 
decide  within  the  appointed  time,  he  was  taken  to  have  rejected 
the  inheritance,  if  the  action  to  compel  a  decision  was  brought 
by  substituted  heirs  or  a  hcres  ah  intestato;  to  have  accepted 
it,  if  the  action  were  brought  by  legatees  or  creditors.  If  he 
died  before  tlie  expiration  of  tlie  time,  and  within  a  year  of  the 
first  commencement  of  his  right  to  enter  on  the  inheritance,  his 
heir  could,  during  the  unexpired  remainder  of  the  time,  decide 
in  his  place.     (D.  xxviii.  2.  28;  Cod,  vi.  30.  19.) 

The  mode  by  which  the  preetor  interfered  for  the  protection 
of  minors  was  called  the  restitutio  in  integrum,  (See  Bk.  i. 
Tit.  23.  2.) 


0.  Sciendum  tamen  est  divum  Ha- 
drianum  etiam  migori  viginti  quin- 
que annis  veniam  dedisse,  cum  post 
aditam  hereditatem  grande  ses  alie- 
num  quod  aditffi  hereditatis  tempore 
latebat,  eraersisset.  Sed  hoc  quidem 
divus  Hadrianus  cuidam  speciaU  bene- 
ficio  pnestitit;  divus  autem  Gordia- 
nus  postea  in  militibus  tantummodo 
hoc  extendit  Sed  nostra  benevo- 
lentia  commune  omnibus  subjectis 
imperio  nostro  hoc  beneficium  pne- 
stitit, et  constitutionem  tam  (equissi- 
mam  quam  nobilem  scripsit,  ci^us 
tenorem  si  observaverint  homines, 
licet  eis  et  adire  hereditatem,  et  in 
tantum  teneri  quantum  valere  bona 


0.  The  Emperor  Hadrian,  how- 
ever, once  gave  permission  to  a  per- 
son of  fuU  age,  to  relinquish  an  in- 
heritance, when  it  appeared  to  be  en- 
cumbered with  a  great  debt,  which 
had  been  unknown  at  the  time  that  he 
had  entered  on  the  inheritance.  But 
this  was  granted  as  a  special  favour. 
The  Emperor  Gordian  afterwards  ex- 
tended this  as  a  settled  privilege,  but 
only  to  soldiers.  But  we  in  oiu: 
gooilness  have  rendered  this  benefit 
common  to  aU  our  subjects,  having 
dictated  a  consUtuiion  as  just  as  it 
is  illustrious,  by  which,  if  heirs  wiU 
attend  to  its  provisions,  they  may 
enter  upon  their  inheritance,  and  not 
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bereditatis  contingit :  ut  ex  hac  causa 
neqno  deliberationis  aaxilium  eis  fiat 
nec^ssarioni,  nisi  omissa  obsen^a- 
tione  nostra?  constitutionis,  et  deli- 
berandum existimavcrint,  et  sese  ve- 
teri  gravamini  aditionis  supponere 
malueriut. 


be  liable  beyond  the  value  of  the  es- 
tate ;  so  that  tbey  need  not  have  re- 
course to  deliberation,  unless,  neglect- 
ing to  conform  to  our  constitution, 
tbey  prefer  to  deliberate,  and  submit 
themselves  to  the  liabilities  attend- 
ing the  entering  on  the  inheritance 
mder  the  old  law. 


Gai.  ii.  IfiS  ;  C.  vi.  30.  22. 

Commentators  have  termed  the  privilege  alluded  to  here  the 
heneficium  ifivefitarii.  Within  thirty  days  after  the  heir  he- 
came  acguaintej  with  his  rights,  an  inventory  of  the  property 
might  be  begun,  which  was  to  be  finished  within  ninety  days 
from  the  same  time.  This  inventory  was  to  be  made  in  presence 
of  a  tabelUOy  or  public  notary,  and  of  any  parties  interested 
who  might  wish  to  be  present,  or  else  of  three  witnesses. 

If  the  heir  chose  to  avail  himself  of  this  privilege,  he  en- 
tirelv  separated  the  estate  of  thfi  tj^sfator  from  his  own;  he 
could  deduct  anything  that  might  bo  owing  to  him  from  it,  and 
had  to  pay  to  it  anything  he  might  owe.  He  first  paid  the 
expenses  of  the  funeral  and  of  the  inventory,  and  then  all  the 
creditors  in  the  order  they  sent  in  their  claims.     If  tliere  was 

0. 


any  surplus,  he  took  it ;  if  any  deficiency,  he  wa?  hq^  Im 
(Cod.  VI.  80.  22.) 


7.  Item  extraneus  heres  testa- 
mento  iiistitutus,  aut  ab  intestato  ad 
legitimam  hereditatem  vocatus,  potest 
aut  pro  herede  gerendo  aut  etiam 
nuda  Yoluntate  suscipiendfle  hercditati 
heres  fieri.  Pro  herede  autem  ge- 
rere  quis  videtur,  si  rebus  heredita- 
riis  taniqiiam  heres  utatur  vel  ven- 
dendo  res  hereditarias  vel  preedia  co- 
lendo  lo(^andove  et  quoquo  modo,  si 
Yoluntatem  snam  declaret  vel  re  vel 
verbis  de  adeunda  hercditate :  dum- 
modo  sciat  eum  in  cujus  bonis  pro 
herede  gerit,  testatum  intestatumve 
obiisse  et  se  ei  heredem  esse.  Pro 
herede  cnim  gerere  est  pro  domino 
gerere ;  veteres  enim  heredes  pro  do- 
minis  appellabant  Sicut  autem  nuda 
voluntatc  extraneus  heres  fit,  ita  et 
contraria  dcstinatione  statim  ab  herc- 
ditate repellitur.  Eum  qui  surdus 
vel  mutus  natus  est,  vel  postea  fac- 
tus,  nihil  prohibet  pro  herede  gerere 
et  acqnirero  sibi  liereditatem,  si  ta- 
men  intelligit  quod  agitur. 


7.  A  stranger,  instituted  by  testa- 
ment, or  called  by  law  to  a  succession 
ah  intestatoj  may  become  heir,  either 
by  doing  some  act  as  heir,  or  even 
by  the  mere  wish  to  accept  the  inhe- 
ritance. And  a  man  acts  as  heir  if 
he  treat  any  of  the  goods  of  the  in- 
heritance as  his  own,  by  selling  any 
part,  or  by  cultivating  the  ground,  or 
letting  it,  or  in  any  other  way  declare, 
either  by  act  or  word,  his  intention 
to  enter  on  the  inheritance,  provided 
only  that  he  knows  that  the  person 
with  respect  to  whose  estate  he  acts 
as  heir,  is  dead,  testate  or  intestate, 
and  that  he  himself  is  the  heir;  for 
to  act  as  heir,  is  to  act  as  proprietor ; 
and  the  ancients  frequently  used  the 
term  heir,  to  denote  the  proprietor. 
But  as  a  stranger  may  become  heir 
by  a  mere  intention,  so,  on  the  con- 
trarj',  by  a  contrary  intention,  ho  is 
at  once  barred  from  the  inheritance. 
Nothing  prevents  a  person,  who  was 
bom  deaf  and  dumb,  or  subsequently 
became  so,  from  acting  as  heir,  and 
acquiring  the  inheritance,  if  only  he 
knows  what  he  is  doing. 
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Gai.  ii.  166, 167. 169 ;  P.  xxix.  2.  6. 

Besides  the  two  modes  of  entering  on  the  inheritance 
here  mentioned,  namely,  forming  an  intention  to  do  so,  and 
doing  some  act  as  heir,  there  was  a  mode,  abolished  by  a  con- 
stitution of  Arcadius,  Honorius,  and  Theodosius  (a.d.  407), 
called  cretio.  Cretio  appellata  est,  quia  cernere  est  quasi 
decernere  et  constituere.  (Gai.  2.  164.)  The  testator  him- 
self, in  his  will,  fixed  the  time  within  which  the  heir  was  to 
decide  whether  he  would  accept  the  inheritance.  Generally  the 
time  was  made  to  run  from  the  period  when  the  heir  became 
acquainted  with  his  rights,  and  this  was  called  the  cretio  vul- 
garis; sometimes  from  that  when  the  rights  accrued  to  him, 
and  this  was  called  the  cretio  continua.  The  heir  could  alter 
his  decision  at  any  time  within  the  limited  period.  His  deci- 
sion was  expressed,  when  made,  by  forms  more  solemn  than 
when  the  aditio  was  made  by  a  simple  declaration  of  intention, 
(v.  Gai.  in  loc.  cit,)  The  heir  was  said  a  dire  hereditatem 
whenever  he  in  any  way  entered  on  the  inheritance,  whether  by 
doing  some  act  as  heir  {pro  herede gerere)  or  by  the  mere  inten- 
tion to  be  heir  {nuda  voluntate) .  Of  course  this  intention  would 
be  manifested  in  some  way  or  other ;  but  it  was  the  formation, 
not  the  expression,  of  tlie  intention  that  constituted  the  entrance 
on  the  inheritance.  Properly  speaking,  one  person  could  not 
enter  on  an  inheritance  for  another ;  but  there  were  necessarily 
exceptions,  such  as  that  a  tutor  might  accept  an  inheritance  in 
behalf  of  his  infant  pupil.  No  one  could  enter  on  part  of  the 
inheritance,  nor  could  he  enter  conditionally  or  for  a  certain 
time.  Directly  he  did  enter,  he  was  clothed  with  the  persona 
of  the  deceased,  whom  he  represented  as  if  he  had  succeeded 
immediately  on  his  death.     (D.  xxix.  2.  54.) 


Tit.  XX.    DE  LEGATIS. 


Post  hseo  videamos  de  legatis. 
Quae  pars  juris  extra  propositam  qui- 
dem  materiam  videtiir,  nam  loquimur 
de  iis  juris  figuris  quibus  per  univer- 
sitatem  res  nobis  acquiruntur;  sed 
com  omnino  de  testamentis  deque 
heredibus  qui  testamento  instituun- 
tor,  locuU  somus,  non  sine  causa  se- 
quenti  loco  potest  ha^c  juris  materia 
tractarL 


We  wiU  now  proceed  to  treat  of 
legacies.  This  part  of  the  law  may 
not  seem  to  faU  within  our  present  sub- 
ject, namely,  the  discussion  of  those 
methods  by  which  things  are  acquired 
yer  vniversitatem ;  but,  as  we  have 
already  spoken  of  testaments  and 
testamentary  heirs,  we  may  not  im- 
properly pass  to  the  subject  of  lega- 
cies. 


Gai.  ii.  101. 


A  legacy  being  a  mode  by  which  the  property  in  one  or  more 
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particular  things  is  acquired,  ought  not,  properly,  to  be  discussed 
in  the  part  of  the  institutes  devoted  to  Uie  discussion  of  the 
modes  of  acquiring  a  universitaa  rerum. 

In  Roman  law  a  legacy  was  an  injunction  given  to  the  heir 
to  pay  or  give  overa  part  of  the  inheritance  to  a  third  person — 
Legatum,  quod  legls  modo  id  ent  imperative,  testamento 
relinquitur,  (Ulp.  Reg.  24.  1.)  WiUiout  an  heir  there  could 
be  no  legacy ;  and  therefore,  if  no  instituted  heir  entered  on 
the  inheritance,  the  gift  of  the  legacy  was  useless.  The  term 
was  never  applied,  as  in  English  law,  to  a  direct  bequest 

1.  A  legacy  is  a  kind  of  gift  left  by 
a  deceased  person. 

D.  xxzi.  30. 


1.  Legatum  itaqae  est  donatio  qaa»- 
dam  a  defuncto  rclicta. 


2.  Sed  olim  quidem  erant  legato- 
nim  genera  qiiatuor,  per  vindica- 
tionem,  per  dumnationem,  sinendi 
modo,  per  pneceptionem ;  et  certa 
qoa^dam  verba  cuique  generi  legato- 
mm  adsignata  erant,  per  quiu  singula 
genera  legatorum  siguifieabantur. 
Sed  ex  constitutionibus  divorum 
principum  solemnitaH  hiyusmodi  ver- 
bonim  penitus  sublata  est  Nostra 
autem  constitiitio,  quam  cum  magna 
fecimus  lucubratione,  dofunctorum 
Toluntates  validiores  esse  cupientes, 
et  non  verbis  sed  voluntatibus  eorum 
faventes,  disposuit  at  omnibus  legatis 
ana  sit  natura,  et  quibuscumque  ver- 
bis aliquid  derelictum  sit,  liceat  Icga- 
tariis  id  persequi,  non  solam  per 
actiones  personales,  sed  etiam  per  in 
rem  et  per  hypothecariam.  Ci^us 
oonstitationis  perponsum  modum  ex 
ipsiufi  ten  ore  perfectissime  accipere 
possibile  est 


2.  Formerly  there  were  four  kinds 
of  legacies,  namely,  per  vindicaiionetB, 
per  damnationfm,  sinendi  modo^  and 
pit  pntcfptionem.  There  was  a  cer- 
tain  form  of  words  proper  to  each 
of  these  by  which  they  were  distin- 
giiislied  one  from  another.  But  these 
solemn  forms  have  been  wholly  sap- 
pressed  by  imperial  constitutions. 
We  also,  desirous  of  giving  respect 
to  the  wishes  of  deceased  persons, 
and  regarding  their  intentions  more 
than  their  words,  have,  by  a  constitu> 
tion  composed  with  great  study,  en- 
acted tliat  the  nature  of  all  legacies 
shall  be  the  same ;  and  that  legatees, 
whatever  may  be  the  words  employed 
in  the  testament,  may  sue  for  what 
is  left  them,  not  only  by  a  personal, 
bat  by  a  real  or  an  hypothecaxy 
action.  The  wisdom  of  this  consti- 
tution may  be  easily  seen  by  a  peru-nal 
of  its  dispositions. 


Gai.  ii.  ll)v>,  193.  201.  200.  216  ;  C.  vi.  87.  21 ;  C.  vi.  43.  1. 

Per  vindicationem.  The  formula  in  this  species  of  legacy 
ran  Urns :  "  tiominem  Stichum  do,  lego,"  or  "do;"  or  " capito, 
sumito,  sihi  haheto**  The  legacy  was  said  to  be  per  vindi- 
cationem, because,  immediately  on  the  heir  entering  on  the 
inheritance,  the  subject  of  the  legacy  became  the  property  of 
the  legatee  ex  jure  Qutrttiuffir^ho  could  accordingly  claim  it 
by  vindicatio.  The  testator  could  only  give,  in  this  way,  things 
of  which  he  had  the  dominium  ex  Jure  Quiritium,  both  at  the 
time  of  making  the  testament  and  of  his  death ;  excepting  that 
such  dominium  at  the  time  of  death  alone  was  sufi&cient  when 
the  subject  of  the  legacy  was  anytliing  appreciable  by  weight, 
pumber,  or  measure,  as  wine,  oil,  money,  &c.     (Gai.  ii.  196.) 
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Per  damnatianem.    The  formula  ran  thnB :  "  Meru»  meut 
damnaa  esto  dare;'   or  "  Data,  facito,  heredem  meum  dare  kO'i.mZ^  * 

j'ubeo."    The  legatee  did  not,  by  this  legacy,  become  proprietor  •    i'         "" 
of  the  Bnbject  of  the  legacy ;   but  be  had  a  personal  action  .C*  - 
againat  the  heir  to  compel  him  to  give   (dare),  to  procure  "" 
(prcMtare),  or  to  do  {facere),  that  which  the  terms  of  the 
legacy  directed.     Anything  could  be  given  by  this  legacy  that 
could  become  the  subject  of  an  obligation,  whether  the  pro- 
perty of  the  testator,  uie  heir,  or  anyone  else.     The  rights  it 
gave  were  therefore  said  to  be  the  optimum  jus  legati.     (Ulp. 
Reg.  24.  II ;  Gai.  ii.  204-208.) 

Sinendi  modo.     The  formula  of  this  kind  of  legacy  was: 
"  herus  mens  damrias  esto  iinere  hucium   Titium  sutnere  ,U'_^5£i51-i 
illam  rem  sibique  habere."     (Gai.  ii.  209.)     The  heir  is  to  .    —  i-u*U 

allow  the  legatee  to  take  the  thing  given.     Tliia  form,  then,  was  '^'^ 

applicable  to  anything  that  belonged  to  the  testator  or  to  the 
heir,  but  not  to  anything  belonging  to  a  third  pereon.  The 
legatee  did  not  become  the  onuer  of  tlie  thing  given  until  be 
took  possession.  If  the  heir  refused  to  allow  Uio  legatee  to 
take  possession,  the  legatee  might  compel  him  to  do  so  by  the 
personal  action  termed  "  Quiequid  heredem  ex  testamento  dare 

facere  oportet."     (Gai.  ii.  213,  214.) 

Per  vraceptionem.     The  formula  ran:  " Lucius  TitiuB  illam 
rem  practptto"  {i.e.  take  beforehand).     The  proper  applica-  ,     . 

tion  of  this  form  was  to  a  gift  made  to  one  already  iggtitflt^^      A-'  M^ 
beir.  of  Homrthing  which  he  was  to  take  before  receiving  his  ""-^  .    iJ-j 
shore  of  the  inheritance.     The  heir  could  enforce  his  claim  to  ^/yi'      * 
this  something  beyond  his  share  by  the  action  termcA  judicium    iiint  .'*•^ 

familim  erciscunda,  i.  e.  for  having  the  inheritance  portioned  '  ^ 
out  by  a  judge,  who  assigned  the  ding  given  by  the  legacy  to  '••'•■'"""' 
the  heir  as  legatee.  It  was  only  by  a  mistake  in  language  tliat 
this  form  was  applied  to  a  gift  to  a  person  not  an  heir;  but  a 
gift  made  in  this  form  to  a  person  not  lieir  was  not  void ;  for  the 
senatun-contultiim  Neroiiianum,  about  a.d,  60,  made  every  such 
legacy  vahd  as  a  legacy  per  damnalionem.  Gaius  mentions  that 
the  Proculcians  attempted  to  get  over  the  difBculty  where  the  word 

prtecipito  was  used  to  give  a  legacy  to  a  person  not  heir,  by 
reading  "praeipito"  as  "capita;"  and  this  construction  was 
confirmed  by  a  constitution  of  Adrian.     (Gai.  ii.  218-221.) 
Under  the  imperial  legislation  the  value  attached  to  these 

formula  was  gradually  lessened.  By  the  tenatus-cottsultum 
Neronianum  it  was  enacted  that  any  legacy  given  in  a  form  of 
words  not  suited  to  the  gift  intended  should  be  aa  valid  as  one 
given  in  the  form  most  favourable  to  the  legatee.  "  Vt  quod 
minus  aptig  legatum  eat  perinde  ait  ac  ai  optima  jure  leyaium 
easet."     (Ulp.  .Bf^.  24. 11 ;  Gai.  ii.  197. 218.)     The  formula 
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remained,  but  a  mistake  in  their  use  could  no  longer  injure  the 
legatee ;  and  in  every  case  the  legacy,  however  expressed,  had 
the  effect  of  a  legacy  given  per  damnationem.  In  a.d.  342  a 
constitution  of  GonsUmtine  II.,  Oonstantius,  and  Constans, 
abolished  the  use  oi  formula  in  all  legal  acts.  (C.  ii.  58.  I.) 
The  division  of  legacies  still  tlieoretically  remained,  but  the 
appropriate ybr//iw/<e  were  no  longer  in  use.  Finally  Justinian^ 
as  we  see  in  the  text,  enacted  tliat  all  legacies  should  be  of  the 
same  nature,  and  that  the  legatee  might  enforce  the  legacy  by 
personal,  real,  or  hypothecary  actions,  according  to  the  nature 
of  the  gift. 


3.  Scd  non  usque  ad  cam  con- 
stituUonem  standum  esse  existi- 
mavimus:  cum  enim  antiqnitatem 
invenimus  legate  quidcm  stricte  con- 
dudentem,  fideicommissis  autem  quie 
ex  voluntete  magis  descendcbant  de- 
functorum,  pinguiorem  naturam  in- 
dulgentem,  necessarium  esse  duxi- 
xnus  omnia  legate  fideicommiBsis 
exflequare,  ut  nulla  sit  inter  ea  dif- 
ferentia; sed  quod  deest  legatis,  hoc 
repleatur  ex  natura  fideicommis- 
Borum,  et  si  quid  amplius  est  in 
legatis,  per  hoc  crescat  fideicommis- 
sorum  natura.  Sed  ne  in  primis 
legum  cunabulis  pcrmixte  de  his  ex- 
ponendo  studiosis  adolcscentibus 
quamdam  introducamus  difficulte- 
tom,  opera}  pretium  esse  dnximus 
interim  separatim  prius  de  legatis  et 
postea  de  fideicommissis  tractare,  ut 
natura  utriusque  juris  cognite  facile 
possint  permixtionem  eorum  eruditi 
Bubtilioribus  auribus  accipere. 


3.  We  have  not  however  judged  it 
expedient  to  confine  ourselves  within 
the  limits  of  this  constitution;  for, 
obsen'ing  that  the  anciente  confined 
legacies  within  strict  rules,  but  ac- 
corded a  greater  latitude  to  Jiddeom- 
missa  as  arising  more  immediately 
from  the  wishes  of  the  deceased,  we 
have  thought  it  necessary  to  make 
all  legacies  equal  to  gifts  in  trust,  so 
that  no  difference  really  I'emains  be- 
tween them.  Whatever  is  wanting 
to  legacies  they  will  borrow  from 
fuleicvmmissoy  and  communicate  to 
them  any  superiority  they  themselves 
may  have.  But,  that  we  may  not 
raise  difficulties,  and  perplex  the 
minds  of  young  persons  at  tlieir  en- 
trance upon  the  study  of  the  law,  by 
explaining  these  two  subjects  jointly, 
we  have  thought  it  worth  while  to 
treat  separately,  first  of  legacies  and 
then  of  trusts,  that,  the  nature  of 
each  being  known,  the  student  thus 
prepared,  may  more  easily  under- 
stand them  when  mixed  up  the  one 
with  the  other. 


C.  vi.  43.  2. 

All  that  remained,  after  the  changes  noticed  in  the  text,  to 

\a  i^;>v*iti*  distinguish    legacies  from  Jideicommissa,    was    the    general 

character  of  the  expressions  used.     If  they  were  imperative, 

m^k  fncoA,  the  gift  was  a  legacy ;  if  they  assumed  the  form  of  a  request, 

"***"  a^d  were  given  precative,  they  were  fideicommissa.     If  a  gift 

was  in  Yorm  imperative,  but  it  was  not  valid  as  a  legacy,  it  was 

valid  as  a  trust.     If  such  a  gift  could  bo  valid  as  a  legacy,  it  was 

of  course  regarded  as  a  legacy,  and  not  as  e^Jidcicommissum, 

A  difference  still  remained  with  respect  to  the  gifts  of  liberty 
to  a  slave.     (Vid.  Tit.  24.  2.)     A  direct  legacy  of  liberty  made 
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the  slave  the  libertus  of  the  testator;  a  fpft  of  liberty  hv  a 
fideicommisfium   made   the  filave   the   Hbertus  of  the  fidei- 


comtnusanua. 


i.  Non  solum  an 
heredis  rca,  Bed  etiant  tliena  legari 
potest,  ita  nt  heres  cogatur  redimere 
earn  et  pnratare;  vel,  si  nan  potest 
redimere,  mstimationem  sjoa  dare. 
Sed  si  talis  res  sit  cnjua  hod  est  eom- 
merciniD,  nee  testiioBtio  ejua  debetnr, 
Btcuti  si  Campum  Msrtium  vel  basi- 
licas vol  templa,  vel  i^uce  publico  usui 
destinata  sunt,  leg&veril;  nam  nal- 
lios  roomenli  legatum  est.  Quod 
antem  diiimus  i^enam  rem  posse 
legari,  ilA  intelligendum  est,  si  de- 
fun  ctua  sciebat  aJieDani  rem  estie, 
non  et  si  ignorabat;  fursiton  enim  si 
scissct  alieniUD,  nou  legasset.  Et  ita 
djvua  FiuB  reMTipsit;  et  verias  e^ae, 
ipsum  qui  ogit,  id  est  legatarium, 
probare  oporlere  scisse  alienam  rem 
legare  defuuctom,  nou  heredem  pro- 
bare  oportcre  ignorttsse  alicnam,  quia 
Bemper  necessitas  probuuli  iocumbit 
illi  quiagil. 


[,jjis" 


i.  A  testator  may  not  ooly  give  as 
a  legacy  liis  own  property,  or  that  of 
his  Leir,  bat  alao  the  propertT  of 
others.  The  heir  is  then  obliged 
either  to  purchase  and  deliver  it,  or, 
if  it  cannot  be  bougbl,  U>  givi 

value.    But,  if  the  thing  given  it -  . 

in  its  niLtare  a  subject  of  commerce,    bnrf^-    ""^ 
or  purchasable,  the  heir  is  not  bound 
to  pay  the  value  to  the  legatee;  as  if  'Itu^  ■ '  ■«/  i 
a  man  should  bequeath  Uio  Campus    .         * 
Martios,  the  palaces,  the  temples,  or  A"^"^  /f— *f 
any  of   the   thinp   appropiial«d   to  ^ 

public  purposes,  for  such  a  legacy  is    .riiit"i*^l   *■ 
of  no  effect.    Out  when  Te  say  that  .      _ ' 

a  testator  may  fc-ive  the  goods  of  an-    "  *■>•«•'•** 
other  as  a  legacy,  we  must  be  under-   _ '  ,      -   i.^ 
stood  lo  mean,  that  this  can  only  be   ""*  "f ' 

done  if  the  deceased  knew  that  what  ., 

he  bequeathed  belonged  to  another,   "^  .'"'*'    '^' 
and  not  if  he  were  ignorant  of  it; 
since,  if  he  had  known  it,  he  would   Ai  n"*.   u^fU 
not  perhaps  have  left  such  a  legacy.  _  , 

To  this  etfeet  is  a  rescript  of  the  U.it^->  U  ;r 
Emperor  Antoninus,  which  also  de- 
cides that  it  is  incumbent  upon  the  ^ liMi^--  i- 
pldntiff.  that  is.  the  legalae.  to  prove 
that  the  deceased  Itnew  that  what  fae 
left,  belonged  to  another,  not  upon 
the  heir  to  prove  that  the  deceased 
did  not  know  il,  for  the  burden  of 
proof  always  lies  oTKin  the  person 
who  brings  the  action. 


Gm-ii.  303;  D,  m.  30.  7.  10;  D.  mi.  07.  S;  C.  ri,  37.  10;  D.  i 


i.  3.  21. 


9.  Sed  et  si  rem  obligatam  credi- 
tori  aliqnis  legaverit,  necesse  liabet 
herea  luere.  Et  hoc  quoque  casu 
idem  placet  quod  in  re  aliena,  ut  ita 
demum  luere  necesse  habeat  herce, 
si  sciebat  defanctus  rem  obligalam 
esse;  et  ita  divi  Severus  et  Antoni. 
nus  reseripsernnt.  Si  tamen  de- 
fimctus  voluit  legatum  luere  et  hoo 
eiprcssil,  non  debet  hetes  earn  luere. 


S.  If  a  testator  gives  as  a  legacy 
anything  in  pledge  to  a  creditor,  the 
heir  is  bound  to  rede^Til.  But  in 
tliis  case,  as  in  that  of  the  properly 
of  another,  the  heir  is  not  bonnd  to 
redeem  it,  imleas  the  deceased  knew 
that  the 
the  £m| 

nui  have  decided  by  a  rescript.  But 
when  it  has  been  the  wish  of  the  d»- 
ceased  that  the  legatee  should  re- 
deem the  thing,  and  he  has  expressly 
said  so,  the  heir  ia  not  boiuid  to  re. 
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6.  Si  res  aliena  legata  fiierit,  et 
ejus  vivo  testatoro  legatarius  dominus 
factus  fu^t,  siquidem  ex  causa  cmp- 
tionis,  ex  testamcnto  actione  pretiuin 
lukXt^  Itw^Hu'  consequi  potest;   si  vero  ex   causa 
■  lucrativa,  veiuti  ex  causa  donationis 

vel  ex  alia  simili  causa,  agere  non 
potest:  nam  traditum  est,  duas  lu- 
craUvas  causas  in  eumdem  bominem 
et  in  eamdcm  rem  concurrcre  non 
posse.  Hac  ratione,  si  ex  duobus 
testamentis  eadem  res  eidem  debea- 
tur,  interest  utnim  rem  an  a^stima- 
tionem  ex  testamento  consecutus  est : 
nam  si  rem,  agere  non  potest,  quia 
habet  eam  ex  causa  lucrativa;  si  a»ti- 
mationem,  agere  potest 


m 

■  i  •   '^• 

(St  ^A..uvv 


H^UM 


\X 


6.  If  a  tbing  belonging  to  another 
be  given  as  a  legacy,  and  become,  the 
property  of  the  legatee  in  the  iife- 
time  oi  tbe  testator,  then,  if  it  be- 
come BO  by  purchase,  the  legatee 
may  recover  tlie  value,  by  an  acdon 
founded  on  tne  testament;  but,  if 
the  legatee  obtained  it  by  any  way 
of  clear  gain  to  him,  as  by  gift,  or 
any  similar  mode,  he  cannot  bring 
such  an  acdon,  for  it  is  a  received 
rule,  that  two  modes  of  acquiring, 
each  being  one  of  clear  gain,  can 
never  meet  in  the  same  person  with 
regard  to  the  same  thing.  If,  there- 
fore, the  same  thing  be  given  by  two 
testaments  to  the  same  person,  it 
makes  a  difference,  whether  the  lega- 
tee has  obtained  tbe  thing  itself^  or 
the  value  of  it,  under  tlie  first,  for,  if 
ho  has  already  received  the  thing 
itself,  he  cannot  bring  an  action,  for 
he  has  received  it  by  a  mode  of  clear 
gain  to  him  ;  but,  if  he  has  received 
the  value  only,  he  may  bring  an 
action. 


r  ^^vi. 


lu 
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D.  XXX.  108 ;  D.  xliv.  7. 17;  D.  xxx.  34.  2. 

It  may  be  observed  that  if  a  person  acquired  the  subject  of 
a  legacy  by  a  causa  lucrativa  during  the  lifetime  of  the  testa- 
tor, and  the  legacy  was  made,  not  in  his  own  favour  directly, 
but  was  given  to  ins  slave,  or  a  descendant  in  his  power,  he 
could  recover  the  value  of  the  thing  given  from  the  heir.  In 
such  a  case  the  two  causa  lucrativte  were  not  considered  so  to 
unite  in  one  person  as  to  violate  the  general  rule,  although,  in 
fact,  the  result  was  the  same  as  if  the  rule  had  been  directly 
violated.     (D.  xxx.  108.) 

In  the  beginning  of  this  paragraph  it  is  said  that  if  the  legatee 
acquire  the  thingduring  the  lifetime  of  the  testator  by  a  causa 
lucrativa,  ho  could  not  regain  it  or  its  value  by  legacy.  The 
vivo  testatore  is  merely  an  example;  it  would  be  the  same  if 
the  legatee  acquired  the  tiling  by  a  causa  lucrativa  at  any  time 
before  receiving  it  by  way  of  legacy. 


7.  Ea  quoque  res  qute  in  rerum 
natura  non  est,  si  modo  futura  est, 
recte  legatur:  veiuti  fructas  qui  in 
illo  fundo  nati  erunt,  aut  quod  ex  ilia 
ancilla  natum  exit 


7.  A  thing  not  in  existence,  but 
which  one  day  will  be  in  existence, 
may  be  properly  given  as  a  legacy,  as, 
for  instance,  the  fruits  which  shaU 
grow  on  such  a  farm,  or  the  child 
which  shall  be  bom  of  such  a  slave. 


Gai.  ii.  203. 
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8.  Si  eadem  res  dnobnR  UgaU  ait 
give  coQJaiictini  sive  disjucc^ni,  ii 
ambo  perveniuit  ad  legatum,  Bcindi- 
tnr  intiir  eos  legalum;  si  sl(«r  defi- 
ciat,  qui&  aul  epcevent  legatnm,  sut 
vivo  testalore  decexserit,  vel  alio  qao- 
libet  modo  defocerit,  totum  ad  colle- 
gatarium  pertinet.  Conjunction  aa- 
tem  legatur,  reluli  si  quia  dicnt,  Titio 
et  Seio  liominein  Stichum  do  ItRO; 
diajuDcUm  ita,  Titio  bomiDem  Sli- 
cham  do  lego,  Scio  Stichum  do  lego. 
Sed  et  si  eipreuserit  enmdem  homi- 
nem  Sticliuni,  itque  di^onclim  lega- 
toin  iatelligitur. 


8.  If  the  B 

legacy  t      ^ 

jointlr  or  BenaralelY.  and  botji  tate 
Ihe  leRftfj,  it  is  divided  betyeen  tliem. 
Bat  eliould  either  of  tho  legatees 
fml  to  take  it,  cither  l^m  reruning  it 
or  from  dying  in  tlie  lifetime  of  the 
teBlator,  or  from  any  other  reason, 
Ihe  Tthole  KOea  to  hia  co-legatee.  A 
legacy  is  given  conjointly,  if  a  tea- 
talor  Bay,  I  give  as  a  legacy  my  b1bv« 
Stichus  to  Titiua  and  Seius :  bnt 
separately,  if  he  aay,  I  give  as  a 
legacy  my  slave  Stichus  to  Titius  ;  I 
give  as  a  legacy  my  slave  Stichus  to 
Seius.  And  if  the  testator  say,  that 
be  gives  the  same  slave  Stichus,  yet 
the  legacy  is  still  taken  to  be  given 
aeparatcl]'. 


'^.vrtjjjC 


A  legacy  might  be  void  originally,  when  it  waa  said  to  be 
takeD  ]'ro  non  ncrifito.  i.  e.  as  if  it  had  never  been  inserted  ;  or  it 
might  be  valid  originally,  and  yet  before  the  rights  of  the  legatee 
were  fixed  {i.  e.  before  the  dies  ce/iil)  tho  legatee  might  die  or 
refuse  the  legacy,  or  become  incapable  to  take,  when  the  legacy 
was  called  irritum  or  destiliilam ;  or  the  rights  of  the  legatee 
might  be  fixed,  liut  bctore  the  legacy  was  actually  delivered 
over  to  liim,  it  might  be  taken  away  from  liim  on  account  of 
Bometliing  rendering  liim  unworthy  to  receive  it ;  the  legacy 
was  then  called  erv^titium  {i/ii<p  tit  indigiiig  eripitur).  If 
there  were  no  co- legatees,  the  legacy,  if  erej'titium,  went  to 
i^e^KCHu  ;  in  the  two  other  cases  the  failure  of  the  legacy  was 
for  the  benefit  of  the  heir.  The  legacies  were  burdens  with  ■ 
which  he  might  have  been,  but  was  not,  charged. 

But  if  there  was  a  co-legatee  the  case  was  different.  Co- 
legatees  might  be  created,  according  to  a  division  made  by  Paul 
(1).  t.  10.  142),  re,  re  et  vcrbU,  or  verbis;  re_ being  equivalent 
to  the  diHJiiHctim  of  the  te.\t,  when  the  same  giii  was  made 
separately  to  two  or  more  persons ;  re  et  verhin,  equivalent  to 
the  conjiinctim  of  the  text  when  the  same  thing  was  given  et 
once  to  two  or  more;  and  verbis,  in  which  tlie  joint  legacy  waa 
only  apparent,  the  gift  being  made  at  once  to  two  or  more,  but 
their  respective  shares  being  assigned  them,  as  "  le^o  Titio  et 
Seio  ex  (fqiiis partibiis." 

The  rights  of  co-legatees  were  very  different  at  different 
periods  of  Boman  law.  Originally  the  interest  of  the  co-legatee 
was  determined  by  the  formula  under  which  the  legacy  was 
given.  If  it  vereper  vindicationem,  the  right  to  the  property 
in  the  whole  tiling  ^ren  passed  to  each  legatee.     They  might 
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yt^^  /  —   divide  it  between  them,  but  this  was  for  their  own  convenience. 
v^^^vut^-H^i^ii  Tliov  each  had,  in  the  eye  of  the  law,  the  wliole.     If  it  were 

given  per  damn  at  ion  em,  no_right  to  the  property  passed,  but 
u%x  iftutuwfeii^  each  legatee  was  a  creditor  of  tlic  heir  in  respect  of  the  thing 
'  ""  given.    Accordm^^iy  each  CO -legatee  could  recover  from  tlie  heir 

the  whole  of  the  thing  given,  or  its  value  in  money,  {SinffuUs 
sofida  res  dehehitur.  Gai.  ii.  205.)  Before  the  lex  Papia 
Popjnea  there  was  no  such  thing  as  accrual  of  legacies  between 
CO- legatees;  each  legatee  was  entitled  to  the  property  in  the 
whole  thing,  or  was  creditor  for  the  whole.  Wlien  the  legacy 
was  per  rindirationem  it  made  a  difference  in  fact,  whether  his 
co-legatee  took  or  not,  but  not  in  law,  as  in  any  case  tlie  law 
considered  him  to  have  the  whole  legacy  (/'//  s-o/idum  hahuit)\ 
if  it  were  given  ^;<r  damnationem,  it  made  no  difference  in  law 
or  fact,  for  each  legatee  was  creditor  for  tlie  whole. 

The  lex  Papia  Pupp<ra  introduced  a  new  system.  It  took 
away  the  legacies  of  the  unmarried  and  the  childless,  and  gave 
them  to  those  who  were  fathers  and  married.  No  one  could 
•   ^  '*  take  as  heir  or  legatee  who  was  unmarried  (ctclehs)  or  childless 

^AMA     ivj2i**Ai>    (prous).     At  tue  same  time  the  dies  cedit  as  it  was  called,  that 


nA«^^*  liw       is,  the  time  when  the  rights  were  fixed  (see  note  to  paragr.  20) 

^    .  ^'        was  thrown  back  from  the  time  of  the  aditio  hereditatis  to  that 

a^  %e^jhcL,Hh^  of  ti^y  opening  of  the  testament.     Thus  many  legacies  fell  to 

{a^o.    iwfT     ^^^c  ground ;    they  became  caduca,  and  were  diverted  from  the 

coui'se  intended  by  the  testator.  Quod  quis  sihi  testamcnto 
relict nm,  ita  ut  jure  civil i  capcre  possif ,  aliqua  ex  causa  fwn 
ceperit  caducum  appellatur,  veluti  ceeiderit  ah  eo.  (Ulp. 
Meff.  17.  1.)  The  term  caduca  was  strictly  applied  only  to 
tliese  lapses  of  legacies  caused  by  the  provisions  of  the  lex 
Papia  Popinva,  but  was  subsequently  used  for  the  failure  of 
any  testamentary  disposition.  Failures  in  legacies  occasioned 
it:i.»  by  any  of  the  rules  of  the  civil  law,  and  not  by  the  lex  Papia 
Poppiva^  were  said  to  be  ///  causa  caduci,  and  were  subjected 
by  that  law  to  the  same  rules  as  governed  the  caduca.  These 
caduca  were  given,  in  the  first  place,  to  co-legatees  having  chil- 
dren ;  but  by  a  distinction,  based  apparently  on  no  very  good 
reason,  it  was  only  those  joined  re  et  verbis,  and  those  Joined 
verbis,   who   were    considered   co-legatees   for   this    purpose; 

•  .  ^  tliose  joined  re  were  not.     If  there  were  no  co-legatees  with 
M^ v*^'** /^»»^<-    children,  the  legacies  went  _to _the  heir  who  had  children.     If 

•  .     -  iL.'j'^li  C     there  were  none,  tlien  to  Tegatecs  generally  who  had  children. 
^-1 — -  ^     If  none  had  children,  then  to  t\io  Jiscus.     Any  legacy  given  by 

tiuim,  ■  >*  ^^»  •     the  lex  Papia  Poppwa  might  be  refused :  if  accepted,  it  passed 

^,iC  I ,  with  all  the  burdens  attaching  to  it.     Caduca  cum  suo  onere 

^rk.  .:  fn.      j.^^^^^      ^y^j,  ^^^^^   j^  g^     ,^^^  ^^^^  j^^^^.^  Poppa^a  excepted 

from  its  provisions  the  descendants  and  ascendants  of  tl)e  testa- 


/ 
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tor  to  the  third  degree,  ana  left  them  yt/*  antiquum  in  caducis  ^^  *      .*V 
(Ulp.  ^<?^,  18);  «.^.  they  were  subject  to  the  old  rules  of  the  ^*jf  ^7 
civil  law.     Legacies  which  were  originally  void  did  not  come  ^u^'^f^f^ 
within  the  scope  of  this  law.  ^  ^^^^  '^^ 

By  a  constitution  of  Caracalla  (Ulp.  Reg,  17.  2),  all  caduca  '^^-.^  ^'^ 
w^re  at  once  given  to  the  Hscus,  and  no  legatee  or  heir  any  ^ 

longer  profited  by  the  failure  of  legacies  under  the  lex  Papia 
Poppa  a, 

Constantine   abolished  the  law  of  incanacitv  arising  from  J*^'*^  ^ 
celibacy.     (Cod.  viii.  58.)     And  Justinian  did  away  with  all  tW^fe-^ 


the^Taw  of  caduca  springing  out  of  tlie  lex  Papia  Popvad,  ^W^**^*^* 
ihc  aistmction  between  the  kinds  of  legacies  being  no  longer  '"^ 

in  existence,  new  provisions  on  the  subject  were  made.     (C.  vi. 
51.11.)     The  ripht  to  bring  a  real  action  was  to  attach  to 

TV  legacy :  ana       '  "      "^      '     ~_     ^'        ' 

would  have  occupied  before  the  lex  Papia  Poppaa  ;  but  it  was 


every  legacy ;  and  co-legatees  were  placed  in  the  position  they 


enacted  that  in  every  case  of  a  gift  to  a  co-legatee  failing,  an 
accrual- should  take  place  to  the  other,  or  others  joined  with 
hi  ml      n  tliey  were   lomed  re.  tSe   anrmnl  ^flfi  aftirl  tn  ha 


obligatory  on  those  conjoinedTT)ut  the  burdens  of  the  legacy 
did  not  pass  with  it.  Eeally  there  was  no  accrual  at  all ;  the 
co-legatees  were  in  the  same  position  as  if  the  gifl  had  only  been 
made  to  one.  If  the  co-legatees  were  joined  re  et  verbis,  the 
accrual  was  voluntary,  but  tlie  burdens  of  the  legacy  passed 
with  it.  The  co-legatees  were  looked  upon  as  having  really  dis- 
tinct interests,  and,  therefore,  if  the  gift  to  one  fiiiled,  the  others 
had  something  to  receive.  But,  at  the  same  time,  they  took  the 
share  they  gained,  with  all  its  burdens ;  it  might,  for  instance, 
be  encumbered  with  ti  Jideicommissum,  Legatees  joined  only  jtiinyf^  ' 
verbis  were   not,   properly   speaking,  co-legatees   at   all,   and  _  — 

Justinian  does  not  permit  any  accrual  ht^tw^ep  thftm.     There  >i«  A<a4/ti*«A 
was  tbus  a  clear  distinction  made  between  legacies  given  jointly         . 
to   legatees  re   et  verbis  and  those  given  re^r^iV.      Fn  both   HiiU 
distinct  interests  were  in  effect  given  to  all  the  legatees ;  but  in 
the  former  case  these  interests  were  so  united,  that,  through  the 
failure  of  the  legacy  of  one  legatee,  his  interest  accrued  to  those 
joined  with  him. 

If  the  rights  of  a  co-legatee  were  once  fixed,  then  even  if  he 
died  before  he  received  his  legacy,  the  accrual  on  any  failure 
still  took  place  for  his  benefit,  or  rather  that  of  his  representa- 
tives^ ana  was  saia  to  pe  given  to  his  j^ar*  or  share.  (D. 
vii.  1.  83.  1.) 

0.  Si  cui  fundus  alienus  legatus  0.  If  a  testator  give  as  a  legacy 

fuerit,  et  emerit  proprietatem  deducto  land  belonging  to  another,  and  the 

usufructn,  et  ususfructus    ad   eum  legatee  purchase  the  bare  ovmership, 

pervenerit,  et  postea  ex  testamento  and  the  usufruct  comes  to  him,  and 
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agat,  rccte  eum  agere  et  fundum  pe-  he  afterwards  brings  an  action  under 
tere  Julianus  ait^  quia  ususfnicttis  in  the  testament,  Julianus  says  that  an 
peiitione  ser\'itutis  locum  oblint't;  action  claiming  .the  land  is  well 
Bed  officio  judicis  continetur,  ut  dc-  brought,  because,  in  this  claim,  the 
ducto  usafnictu  jubeat  oiiitimationem  usufruct  is  regarded  as  a  serritade 
pra*stari.  only.    It  is  the  duty  of  a  judge,  in 

tliis  case,  to  order  the  value  of  the 
property,  deducting  the  usufruct,  to 
be  paid. 

D.  XXX.  R2.  2,  3  ;  D.  1.  16.  25. 

A  fundus,  or  landed  estate,  is  left  by  legacy;  the  legatee 
buys  the  naked  ownership,  but  receives  by  a  causa  lucrativa 
(this  is  expressed  by  pervenerit)  the  usufruct.  He  is,  of 
course,  entitled  to  receive  the  value  of  what  he  has  bought,  but 
not  of  that  which  has  already  come  to  him  by  a  causa  lucra- 
tiva. Supposing  ho  wishes  to  recover  by  action  the  value  of 
the  naked  ownership  from  the  heir,  he  can  only  demand  exactly 
that  which  was  given  him  by  the  testament.  He,  therefore, 
asks  for  the  fundus ;  but  the  fundus  includes  both  the  naked 
ownership  and  the  usufruct.  Will  he  not,  then,  be  asking  too 
much,  and  thus  fail  in  his  action  from  what  was  termed  plus 
pefitio  f  (See  Bk.  iv.  Tit.  G.  33.)  Julian  answers  that  he 
will  not,  because  in  every  demand  of  a  fundus,  the  plaintiff 
must  necessarily  ask  for  it,  subject  to  all  its  servitudes.  Usu- 
iruct  was  a  servitude,  and,  therefore,  in  demanding  the  fundus 
from  the  heir,  he  does  not  demand  the  usufruct,  if  the  fundus 
be  subject  to  such  a  servitude. 

10.  Sed  si  rem  legatorii  quis  ei  10.  If  a  testator  give  as  a  legacy 
legaverit,  inutile  est  legatum,  quia  anything  that  already  belongs  to  the 
quod  proprium  est  ipsius  amplius  legatee,  the  legacy  is  useless ;  for 
ejuM  fieri  non  potest;  et  licet  alie-  what  is  already  the  property  of  a 
naverit  earn,  non  debetur  nee  ipsa  legatee  cannot  become  more  so. 
neo  sestimatio  ejus.  And,  although  the  legatee  has  parted 

^ith  Uie  thing  bequeathed,  he  would 
not  be  entitled  to  receive  either  the 
tiling  itself  or  its  value. 

B.  XXX.  41.  2v 

Et  licet  alienaverit  earn.  This  is  an  application  of  what 
was  called  the  rule  of  Cato,  regula  Catoniana  (perhaps  Oato 
Major),  viz  ,  Quod,  si  testamenti  facti  tempore  decessisset 
testator,  inutile  foret,  id  legatum  quandocumque  decesserit 
non  valere  (D.  xxxiv.  7.  1),  i,e,  a  legacy  invalid  when  the 
testament  was  made,  could  never  become  vajid^ 

11.  Si  quis  rem  suam  quasi  alie-  11.  If  a  testator  give  a  thing  be- 
nam  legaverit,  valet  legatum ;  nam  longing  to  himself,  as  if  it  were  the 
plas  valet  quod  in  veritate  est,  quam  property  of  another,  the  legacy  is 
quod  in  opinione.    Sed  et  si  legatarii  valid;  for  its  validity  is  decided  by 
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whu  is  the  real  Btate  of  the  eaie,  not 
b;  what  he  tliinks.  And  if  the  tes- 
tator imagine  that  what  he  gives  be- 
longs abead;  to  the  legatee,  ;Bt,  if  it 
do  not,  the  legacy  ia  eertuiilj  valid, 
because  the  wieti  of  the  deceased  can 
Ihos  take  eSbcL 


The  words  "plus  valet  quod,"  &o.,  are  not  the  etstemeDt  of 
a  general  rulo  of  law,  but  merely  of  what  happens  under  the 
particular  ciicumBtances  alluded  to.  Under  other  clrcumatances 
exactly  the  opposite  is  laid  down.  Ulpian  says,  for  instance, 
that  a  person  thinking  himself  a  tiecessarius  keres,  but  really 
not  being  ao,  could  not  repudiate  the  inheritance,  Nam  plus 
est  in  opinione  quam  in  veritate.     (D.  xxix.  2.  15.) 


12.  Si  lem  soam  Icgaverit  testator, 
poaleaiiue  earn  slienaverit,  CbIbus  ei- 
is^mat,  Bi  noD  adiraendi  anima  ren- 
diUit,  nihilominoa  debeii;  idemqoc 
divi  SeTerua  et  Antoninus  rescripee- 
mnL  lidem  rescripaeront  euni  qui, 
post  testsmtntmn  factum,  proMiia 
qnm  legate  erant  pignori  dedit,  ade- 
misse  legatum  non  videri ;  et  idea 
legalarium  cum  herede  agere  posse, 
nt  pnodia  a  credilore  liiaolnr.  Si 
Tero  qiiis  psilom  rei  legatie  aliena- 
veiit,  pars  qute  non  est  alienata  om- 
nimodo  debetur ;  pars  autem  alienate 
ila  dcbctar,  si  nan  adimendi  aniino 
alienate  sit. 


lef^aey,  if  tlie  testator  did  not  sell 
vilk  an  intenlion  to  revoke  the  le- 
gacy. The  Emperors  Severns  and 
ActouinDs  have  published  a  rescript 
to  this  effect.  And  the;  hare  also  de- 
cided by  another  rescript,  that  if  anr 
person,  after  making  his  tostameiit, 
liledae  immoTcablea  which  hll  hv 
given  as  a  legacy,  he  is  not  to  tw 
taken  Co  Have  thereby  revoked  the 
legacy ;  and  that  the  legatee  may,  by 
bringing  an  action  against  the  heir, 
compul  him  to  redeem  the  proper^, 
ir,  again,  a  part  oT  the  thing  gives 
as  •  legacy  be  alienated,  the  legatee  i* 
of  conise  still  entitled  to  the  part 
which  remains  unalienated,  but  is  en- 
tilled  to  that  which  in  alienated,  only 
if  it  appear  not  to  have  been  alienated 
by  the  testator  with  the  inleDtion  of 
revoking  the  legacy. 

Gai.  li.  lOfl;  n.xixii.  11,12;  C.  vi.  37.  3;  D.  nx.  fl. 
Gains  informs  us  that  the  opinion  confirmed  by  Severus  and 
Antoninus  was  not  that  generally  entertained  when  he  wrote. 
When  the  legacy  was  given  j)er  lindicationem,  it  seemed  im- 
possible that  if  the  thing  were  alienated  the  legatee  could  take 
anytliing,  and  even  if  it  were  per  damnalionem,  tliough  there 
was  nothing  in  the  nature  of  the  legacy  to  prevent  the  legatee 
making  a  valid  claim  [licet  ip»o  jure  debealur  Ugatum),  it  was 
considered  that  ha  might  be  repelled  by  an  exception,  becanae 
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he  would  be  acting  against  the  wishes  of  the  deceased.  (Gai.  ii. 
198.) 


13.  Si  qnis  dcbitori  suo  liberatio- 
nom  legavorit,  legatum  utile  est,  et 
neque  ab  ipso  debitorc  neiiue  ab  he- 
rede  ejus  potest  beres  petere,  Dec  ab 
alio  qui  bcrcdis  loco  est ;  sed  et  po- 
test a  debitoro  conveniri,  ut  liberet 
eum.  Potest  autem  quis  vel  ad  tern- 
pus  jubero  ne  beres  petat. 


13.  If  a  testator  give  as  a  legacy 
to  bis  debtor  a  discharge  IVom  his 
debt,  the  legacy  is  valid,  and  the  heir 
cannot  recover  the  debt  from  the 
debtor,  his  heir,  or  any  one  in  the 
place  of  his  heir.  The  debtor  may 
by  action  compel  the  heir  to  finee  him 
from  his  obligation.  A  man  may  also 
forbid  his  heir  to  demand  payment 
of  a  debt  during  a  certain  time. 


The  debt  was  not  extinguished  by  the  legacy  of  liheratio. 
But  if  the  heir  sued  the  debtor,  then  tlie  debtor  could  repel 
him  by  tlio  plea  of  fraud  {cxceptione  doli  malt),  and,  if  the 
debtor  wished,  he  could,  by  suing  under  the  testament,  compel 
the  heir  to  release  the  debt,  by  consent  only,  if  the  obligation 
had  been  made  in  that  manner,  by  acceptilatio,  i.  e.  by  the 
heir  acknowledging  the  receipt  of  tie  tiling  owed  (see  Bk.  iii. 
Tit.  29.  1)  if  it  had  not. 

A  legacy  of  a  discharge  from  debt  might  be  made  indirectly 
by  giving  as  a  legacy  to  the  debtor  the  chirographum^  or 
bond  by  which  he  was  bound.     (D.  xxxiv.  3.  8.  I,  2.) 

Vel  ad  (empifft.  The  effect  of  such  a  legacy  was  that  if  the 
heir  sued  the  legatee  before  the  time  had  expired,  he  could  be 
repelled  by  an  exception  of  dolus  malus. 


14.  Ex  contrario  si  debitor  crcdi- 
tori  suo,  quod  debet  legaverit,  inutile 
est  legatum,  si  nihil  plus  est  in  legato 
quam  in  debito,  quia  nihil  amplius 
habet  per  legatum.  Quod  si  in  diem 
vel  sub  conditionc  debitum  ei  pure 
legaverit,  utile  est  legatum  propter 
reprtrsentalioncm.  Quod  si  vivo  tes- 
tatore  dies  venerit  vel  conditio  ex- 
titerit,  Papinianus  scripsit  utile  esse 
nihilominus  legatum,  quia  semel  con- 
stitit:  quod  et  verum  est;  non  cnim 
placuit  sentcntia  cxistimantium  cx- 
tinctum  esse  legatum,  quia  in  eam 
causam  pervenit  a  qua  incipere  non 
potest. 


14.  On  the  contrary,  a  legacy  given 
by  a  debtor  to  his  creditor  of  the 
money  which  he  owes  him,  is  in- 
efTectiial  if  it  includes  nothing  more 
than  the  debt  did,  for  the  creditor 
thus  receives  no  benefit  from  the 
legacy.  But  if  a  debtor  give  ab- 
solutely as  a  legacy  to  his  creditor 
what  was  due  only  on  the  expiration 
of  a  term,  or  on  the  accomplishment 
of  a  condition,  the  legacy  is  effectual, 
because  it  thus  becomes  due  before 
the  debt.  Papinian  decides,  that  if 
the  term  expire,  or  the  condition  is 
accomplished,  in  the  lifetime  of  the 
testator,  the  legacy  is  nevertheless 
effectual,  because  it  was  once  good; 
which  is  true.  For  we  may  reject 
the  opinion  that  a  legacy  once  good, 
can  afterwards  become  extinct,  be- 
cause circumstances  have  arisen 
which  would  have  prevented  its  being 
originally  valid. 
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The  legacy  would  geneially  be  more  advantageous  than  the 
debt,  on  account  of  the  actionB  that  might  be  brought  on  it 


Ifi.  Sod  si  uxori  maritus  dotem 
legBverit,  Tslet  legttum,  qnia  plenios 
eat  legntoia  qnam  de  dote  actio.  Sed 
si  qnun  non  accepiC  dotem  legsTerit, 
divi  Sevems  et  Antonintis  rosorip- 
serant,  hi  qnidem  simplidter  lega- 
TBiit,  inutile  esse  legatum;  si  tero 
certs  pecnnia  vel  certum  corpus  auC 
instmmentum  dotis  in  prfclegando 
demoDStrata  sont,  Talere  legaluic. 


IS.  If  a  man  give  as  a  legacy  to 
bia  wife  her  niaiiiage-poTlion,  the 
legacy  is  Talid,  for  the  legacy  is  more 
beneficial  tban  the  action  ^e  might 
muntain  for  the  recorery  of  her  por- 
tion. Bnt,  if  he  bequeath  to  hia  urife 
her  mamage-poTtion,  which  he  has 
never  actually  rcceiietl,  tlie  Emperora 
Scventa  and  Anl«ninns  have  decided 
by  a  rescript,  that  if  the  portion  be 
given  without  any  ijiccificalion,  the 
legacy  is  roid ;  but  if  in  the  lermB  of 
the  gift  a  particnlar  aiim  or  tiling,  or 
a  certain  aum  mentinned  in  the  act 
of  dowry,  be  specified  as  to  be  re- 
cnved  as  a  legacy  before  it  cottld  he 
recMved  aa  dowry,  the  legacy  ia  valid. 
11.  2.  7,  9. 


In  the  de  dote,  or,  as  it  was  otherwise  called,  the  rei  ujroria 
actio,  certain  delays  in  tlie  restitution  of  the  dowry  were  per- 
mitted; and  sums  expended  for  the  improvement  of  the  pro- 
perty of  the  wife  might  be  set  ofT  against  tlie  claim.  The 
legacy  had  to  be  paid  without  delay,  and  no  set-off  was  ad- 
missible. It  wna  from  the  dowry  being  thus  restored,  when 
made  the  subject  of  a  legacy,  sooner  than  when  the  action  was 
brought  that  the  expression  ^jrir/p^are  dotem  was  used;  the 
dos  was  given  by  legacy  {legare)  sooner  {prte)  than  it  could 
otherwise  be  obtained. 

By  the  words  "  certa  pecunia"  ifec,  is  meant  that  if  the  tes- 
tator said,  "  I  give  to  my  wife  the  sum  she  brought  me  as 
dowry,"  and  she  had  not  brought  anything,  the  legacy  would  be 
useless;  but  if  he  said,  "  I  give  her  the  100  atirei  she  brought 
me,"  then  the  words  referring  to  her  having  brought  them  would 
be  only  b.  falsa  demotial ratio,  that  is,  an  unnecessary  par- 
ticularity of  expression,  which  would  be  passed  over  as  if  not 
written. 

Jnstrumentiim  dotis.  So  if  the  testator  said,  "  I  give  the 
property  mentioned  in  act  of  dowry,"  if  there  were  no  act  of 
dowry,  the  gift  would  bo  useless ;  but  if  he  said,  "  I  give  such  or 
such  a  particular  tiling  mentioned  in  the  act  of  dowry,"  if  there 
were  no  act  of  dowry,  the  wife  would  receive  the  thing  specified, 
and  the  words,  "  mentioned  in  the  act  of  dowry,"  would  be 
treated  as  superfluous. 
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vus  alienus  legatus  sine  facto  lieredis 
monumissus  fuerit  iion  tenetur  hcres. 
Si  vero  lieredis  sen'us  legatus  faerit, 
et  ipse  eum  manumiserit,  teneri  eum 
Juliauus  Bcripsit,  nee  intercssc  utrum 
scierit  an  ignoraverit  a  sc  legatum 
esse ;  sed  et  si  alii  donaverit  senaun, 
et  is  ciii  donatus  est  eum  manu- 
miserit, tenetur  heres,  qnamvis  igno- 
raverit a  se  eum  legatum  esse. 


the  loss  falls  upon  tbe  legatee.  And, 
if  tbe  slave  of  another,  given  as  a 
legacy,  should  be  manumitted  with- 
out the  act  of  the  heir,  the  heir  is 
not  answerable.  But  if  a  testator 
give  as  a  legacy  the  slave  of  his  heir, 
who  afterwards  manumits  that  slave, 
Julian  says  that  the  heir  is  answer- 
able, wliether  he  knew  or  not  that 
the  slave  was  given  away  from  him 
as  a  legacy.  And  it  would  be  the 
same  if  the  heir  had  made  a  present 
of  the  slave  to  any  one  who  had  en- 
franchised him :  the  heir,  though 
ignorant  of  the  legacy,  would  be  an- 
swerable. 


T).  XXX.  35.  1 ;  D.  XXX.  112.  1. 

The  factum  of  tho  heir  means  anything  by  which,  however 
innocently,  he  may  have  been  the  cause  of  the  thing  perishing, 
&c. 


17.  Si  quis  ancillos  cum  suis  natis 
legaverit,  etiamsi  ancillcR  mortum 
fuerint,  partus  legato  cedunt  Idem 
est,  si  onlinarii  servi  cum  vicariis 
legati  fuerint;  et  licet  mortui  sint 
ordinarii,  tamen  vicarii  legato  cedunt. 
Sed  si  servus  cum  peculio  fuerit  lega- 
tus, mortuo  servo  vel  manumisso  vel 
alienato  et  peculii  legatum  eztin- 
guitur.  Idem  est^  si  fundus  instruc- 
tus  vel  cum  instrumento  legatus 
fuerit ;  nam  fundo  alienato  et  iustru- 
menti  legatum  extinguitur. 


17.  If  a  testator  bequeath  his 
female  slaves  and  their  offspring, 
although  the  mothers  die,  the  issue 
goes  to  the  legatee.  And  so,  if  ordi- 
nary slaves  are  bequeathed  together 
with  vicarial,  although  the  ordinary 
slaves  die,  yet  the  vicarial  slaves  will 
pass  by  virtue  of  the  gift.  But,  where 
a  slave  is  bequeathed  with  his  jmtm- 
Imm,  and  afterwards  dies,  or  is  manu- 
mitted, or  alienated,  the  legacy  of  the 
peculium  becomes  extinct  It  is  the 
same  if  the  testator  gives  as  a  legacy, 
land  "  provided  with  instruments,**  or 
**with  its  instruments  of  culture.** 
If  the  land  is  alienated,  the  legacy  of 
the  instruments  of  culture  is  extin- 
gtiished. 


Ds  xxxiii.  8. 1.  3  ;  D.  xxxiii.  7. 1.  pr.  and  1. 

• 

An  ordinarii/8  servus  was  a  slave  who  had  a  special  ofiBce  in 
tho  establishment,  as  cook,  barber,  baker,  &c.  The  vicarii 
were  his  attendants,  and  were  generally  reckoned  as  part  of  his 
peculium.  But  in  the  case  of  this  legacy  the  law  considered 
them  as  having  an  independent  existence  {propter  dignitatem 
hominis),  and  not  merely  as  accessories  to  the  ordinarii.  So 
the  children  of  the  female  slaves  are  not  treated  as  mere  acces- 
sories to  her.  Had  tliey  been  so,  they  could  not  have  passed 
without  the  principal  to  which  they  were  attached. 

Fundus  instructus  is  land,  with  evervtliing  on  it,  whether 
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for  use  or  ornament ;  fundus  cum  instrum^nto,  land,  with  the 
instruments  of  its  culture  only.     (D.  xxxiii.  7. 12.  27.) 


18.  Si  grex  legatns  fuerit  posteaque 
ad  unam  ovem  pervenerit,  quod  super- 
fherit  vindicari  potest.  Grege  autem 
legato,  etiam  eas  oves  qum  post  tes- 
tamentom  factum  gregi  acfjiciuDtur, 
legato  cedere  Julianus  ait;  est  enim 
gregis  nnum  corpus  ex  distantibus 
capitibus,  sicut  sodium  unum  corpus 
est  ex  cohserentibus  lapidibus. 


18.  If  a  flock  is  given  as  a  legacy, 
and  it  be  afterwards  reduced  to  a 
single  sheep,  the  legatee  can  claim 
what  remains ;  and  if  a  flock  be  given 
as  a  legacy,  any  sheep  that  may  be 
added  to  the  flock  after  the  making 
of  the  testament,  will,  according  to 
Julian,  pass  to  the  legatee.  For  a 
flock  is  one  body,  consisting  of 
several  different  heads,  as  a  house  is 
one  body,  composed  of  several  stones 
joined  together. 


D.  XXX.  21.  22. 


19.  iEdibus  denique  legatis,  colum- 
nas  et  marmora  que  post  testamen- 
turn  factum  a^jecta  sunt,  legato  did- 
mos  cedere. 

D. 

20.  Si  peculium  legatum  fherit, 
sine  dubio  quioquid  peculio  acc^dit 
vel  decedit  vivo  testatore,  legatarii 
lucro  vel  damno  est  Quod  si  post 
mortem  testatoris  ante  aditam  here- 
ditatem  servus '  acquisierit,  Julianus 
ait,  siquidem  ipsi  manumisso  pecu- 
lium legatum  f\ierit,  omne  quod  ante 
aditam  hereditatem  acquLsitum  est, 
legatario  cedere,  quia  hiyus  legati 
dies  ab  adita  hereditate  cedit;  sed  si 
extraneo  peculium  legatum  fuerit, 
non  cedere  ea  legato,  nisi  ex  rebus 
peculiaribus  auctum  fuerit  Peculium 
autem,  nisi  legatum  fuerit,  manu- 
misso non  debetur;  quamvis,  si  vivus 
manumiserit,  sufficit  si  non  adimatur, 
et  ita  divi  Severus  et  Antoninus  re- 
scripserunt  lidem  resciipserunt,  pe- 
culio legato  non  videri  id  relictum, 
ut  petitionem  habeat  pecunisB  quam 
in  rationes  dominicas  impendit 
lidem  rescripserunt  peculium  videri 
legatum  cum  rationibus  redditis  liber 
esse  jussus  est,  et  ex  eo  reliqua  in- 
ferre. 


19.  So,  when  a  building  is  g^ven  as 
a  legacy,  any  marble  or  pillars  which 
may  be  added  after  the  testament  is 
made,  wiU  pass  by  the  legacy. 

i.  39. 

20.  When  the  peculium  of  a  slave 
is  given  in  a  legacy,  it  is  certain  that 
if  it  is  increased  or  diminished  in 
the  life  of  the  testator,  it  is  so  much 
gained  or  lost  to  the  legatee.  And  if 
the  slave  acquires  anything  between 
the  death  of  the  testator  and  the 
time  of  the  heir  entering  on  the 
inheritance,  Julian  makes  this  dis- 
tinction :  if  it  be  to  the  slave  himself 
that  the  ptculhtm,  togetlier  with  his 
enfiranchiscment  is  given,  then  aU 
that  is  acquired  before  the  heir  en- 
tering on  the  inheritance  goes  to  the 
legatee,  for  the  right  to  such  a  legacy 
is  not  flxed  until  the  inheritance  be 
entered  on.  But  if  it  is  to  a  stranger 
that  the  peculium  is  given,  then  any- 
thing acquired  within  the  period 
above-mentioned  wiU  not  pass  by  the 
legacy,  unless  the  acquisition  were 
made  by  means  of  something  form- 
ing part  of  the  peculium.  His  pecu^ 
Hum  does  not  go  to  a  slave  manu- 
mitted by  testament,  unless  expressly 
griven;  although,  if  a  master  in  his 
lifetime  manumit  his  slave,  it  is 
enough  if  he  do  not  expressly  take  it 
away  from  him :  and  to  this  effect  is 
the  rescript  of  the  Emperors  Severus 
and  Antoninus,  who  have  also  de- 
cided, Uiat  when  his  peculium  is  given 
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as  a  legacy  to  a  slave,  this  docs  not 
entitle  liirn  to  demand  what  he  may 
huvo  expended  for  the  use  of  his 
master.  The  same  emperors  have 
fnrther  decided,  that  a  slave  is  en- 
titled to  his  pecitthim  when  the  testa- 
tor savs  lie  shall  be  free  as  soon  as 

m 

he  has  brought  in  his  accounts,  and 
mailc  up  any  deficiency  out  of  his 
pvculiinn. 

D.  xxxii.  05  ;  D.  xxxiii.  8.  f^.  «  ;  D.  xxxiii.  8.  0.  4  ,  D.  xxxiii.  8.  8.  7 ; 

I).  XV.  I.  .VK 

Dicsccdiiy  "  the  day  begios,"  and  dies  ve/tif,  "  the  day  is 
come,    are  the  two  expressions  in  liomaii  law  wliich  signify  the 
-  vesting  or  fixing  of  an  interest,  and  the  interest  becoming  a 

ixTW  uji^  ^^*    prcscnt  one.     Cedere  dum  (sa\s  Ulpian,  D.  1.  16.  213),  signi- 
/WshU^^To^      jfi^'^^  incipere  deheri  pecuniam;  centre  diem^HitjniJicat  eum 

diem    refiisfte,    quo  pecttma  peti  potent,      Cedit   dies   may, 

therefore,  be  translated,   "the  right  to  the  thing  is  fixed;" 

venit  dies,  "  the  tiling  may  be  demanded."     For  instance,  if  A 

buys  a  horse  of  13,  without  any  terms  being  attached  to  the 

purchase,  the  right   of  B  in  the  purchase-money  is  fixed  at 

once,  and  also  he  may  at  once  demand  it,  et  cessit  el  venit 

dies.     If  A  agrees  that  the  purchase-money  shall  be  paid  by 

^^^^         instalments,  then,  dies  cessit,  B  has  a  fixed  interest  in  the 

^    iA  money;  but  the  dies  can  only  be  said  renisse,  as  each  instal- 

'•^*'**    ^*  ment  falls  due,  and  \\'ith  regai'd  only  to  the  portion  becoming 

•  ^r^'   ^^^  due.     If,  again,  A  only  buys  it  on  condition  that  C  will  lend 

^         *^  him  the  money,  then  until  0  has  done  so,  neque  cessit  neque 

^^  ^  venit  dies,  B  has  no  fixed  interest  in,  or  right  to,  the  purchase- 

2ii-*  money  until  the  condition  is  accomplished.     With  regard  to 

legacies,  tlie  dies  cedit,  the  time  at  which  the  eventual  rights 
of  the  legatee  were  fixed,  was  tfie  day  of  the  testator's  death, 
excepting  when  tlie~vesting  or  fixing" ofHthese  rights  Wfts"  sus- 
pended by  a  condition  in  the  testament  itself.  The  dies 
venit,  the  time  when  the  thing  given  could  be  demanded,  was 
notjill  the  heir  entered  on  the  iuheritjuicej__and  there  was  thus 
some  one  of  whom  to  make  the  demand;  if  the  legacy  was 
given  after  a  teiin,  or  on  a  condition,  the  demand,  of  course, 
could  not  be  made  {dies  non  venit)  until  tlie  term  had  expired, 
or  the  condition  was  fulfilled. 

An  alteration  was  made  by  the  lea-  Papia  Poppiea  in  fixing 
the  dies  cedit  at  the  day  when  the  testament  was  opened, 
not  at  that  when  the  testator  died  (see  note  to  paragr.  8) ;  but 
this  had  been  done  awav  with,  and  the  old  law  was  in  force 
under  Justinian.     (0.  vi.  51.  1.  1.) 

The  legatee  had  the  thing  given  exactly  as  it  was  at  the  time 
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of  the  die8  cedit.  He  took  it,  with  all  the  gains  and  losses 
that  had  accrued  to  it  between  the  time  when  the  testator  died, 
or  rather  the  time  when  the  testament  was  made,  and  that  of 
the  dies  cedit,  directly  his  rights  were  fixed,  they  were  trans- 
missible to  his  heirs. 

But  if  a  testator  gave  his  liberty  to  one  of  his  slaves  as 
a  legacy,  there  was  in  this  case  an  exception  to  the  rule  that 
the  dies  cedit  dates  firom  the  death  of  the  testator.  If  the  gift 
of  liberty  was  given  to  a  slave  as  a  legacy,  he  could  not  begin 
to  acquire  for  his  own  benefit  until  an  heir  had  entered  on  the 
inheritance,  as  it  was  requisite  there  should  be  some  one  to  free 
him.  The  pecuUum,  therefore,  if  given  to  him,  would  be  such 
as  it  was  when  the  heir  entered  on  the  inheritance ;  while,  if 
the  peculiuni  were  given  to  a  stranger,  it  would  be  such  as  it 
was  at  the  death  of  the  testator,  excepting  when  the  peculium 
was  augmented  by  things  derived  irom  itself  {ex  rebus  pecu- 
liarihus),  as,  for  instance,  if  sheep  or  cattle,  forming  part  of 
the  peculium,  had  young. 

There  was  another  case,  that  of  personal  servitudes,  in  which 
the  dies  cedit  dated  from  the  entrance  on  the  inheritance,  not 
from  the  death  of  the  testator.  These  servitudes  were  exclu- 
sively attached  to  the  person  of  the  legatee,  and  as  they  were 
not  transmissible  to  his  heirs,  there  could  be  no  interest  in 
them  until  the  actual  enjoyment  of  them  was  commenced. 

The  terms  of  the  second  rescript  alluded  to  in  the  text  are 
given  by  Ulpian.  (D.  xxxiii.  8.  G.  4.)  When  the  master  en- 
franchised his  slave  himself,  he  was  present  to  demand  the 
jjeculium,  and  if  he  did  not,  it  was  considered  evident  that  he 
intended  the  slave  to  keep  it.  Not  so  in  a  legacy  of  liberty,  in 
giving  which  the  master  might  so  easily  forget  the  peculium, 
that  some  expressions  were  required  to  show  that  he  remem- 
bered it,  and  wished  to  give  it  to  the  slave. 

21.  Tilings  corporeal  and  incor- 
poreal may  be  equally  well  given  as 
a  legacy.  Thus,  the  testator  may 
give  a  debt  due  to  bim,  and  the  heir 
is  then  obliged  to  use  his  actions  for 
the  benefit  of  the  legatee,  unless  the 
testator  in  his  life-time  exacted  pay- 
ment, for  in  this  case  the  legacy 
would  become  extinct  Such  a  legacy 
as  this  is  also  good :  let  my  heir  be 
bound  to  rebuild  the  house  of  such 
a  one,  or  to  free  him  from  his  debts. 

B.  XXX.  41 ;  D.  xxx.  30.  3.  4. 

The  legacy  of  a  debt  due  to  the  testator  was  usually  called 
legatum  nominis,     (See  D.  xxx.  44.  G.)     Of  course  the  legatee 


21.  Tam  autem  corporales  res  le- 
gari  possunt,  quam  incorporales ;  et 
ideo  quod  defuncto  debetur,  potest 
alicui  legari,  ut  actiones  suas  heres 
legatario  prajstct,  nisi  exegerit  vivus 
testator  pecuniam;  nam  hoc  casu 
legatum  extinguitur.  Scd  et  tale 
legatum  valet:  Damnas  esto  heres 
domum  illius  reficere  vol  ilium  sere 
alieno  liberare. 
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could  not  sue  for  it,  he  could  only  compel  the  heir  to  sue  for 
his  benefit. 

22.  Si   gcDeraliter  servus  vel  res  22.  If  a  testator  gi^e  a  alaye  or 

alia  legetur,  electio  legatarii  est,  Disi      annbing  else  as  a  legacy,  without 
aliud  testator  dixeriL  specifying  a  particular  slave  or  thing, 

the  choice  belongs  to  the  legatee,  un- 
less the  testator  has  expressed  the 
contrary. 

The  jurists  took  care  to  lay  down,  with  respect  to  what  was 
called  a  legaium  generis^  that  the  class  of  objects  must  not  be 
one  too  wide,  Legatum  nisi  cert  a  rei  sif,  et  ad  certain  per- 
sofiam  deferatur,  fiiit/iNs  est  momefiti.  (Paul.  Sent.  iii.  0. 
]  3.)  For  instance,  the  gift  of  **  an  animal "  would  have  seemed 
rather  intended  to  mock  than  to  benefit  the  legatee,  magis  de- 
risorium  quam  utile  ridetur.     (D.  xxx.  7.) 

Before  Justinian,  it  depended  on  the  formula  with  which  the 
legacy  was  given  whether  the  choice  of  the  particular  thing  to 
be  given  to  the  legatee  belonged  to  the  heir  or  the  legatee.  In 
a  legacy js;^  vindicationem  it  belonged  to  the  latter;  there  was 
a  real  action  for  a  thing  which  must  have  formed  part  of  the 
testator's  actual  estate.  In  a  legacy  per  damnationem  it  be- 
longed to  tlie  heir;  there  was  only  a  personal  action  against 
the  heir  as  debtor,  and  the  debtor  might  discharge  the  obligation 
in  the  way  most  beneficial  to  himself.     (Ulp.  Beg.  24.  1 4.) 

2^3.  Optionis  legatum,  id  est,  ubi  2:3.  The  legacy  of  election,  that  is, 

testator  ex  scrvis  suis  vel  aliis  rebus  when  a  testator  directs  his  legatee  to 

optare  legatarium  jusserat,  habcbat  choose  any    one    from    among    his 

in  se  conditionem ;  et  ideo,  nisi  ipso  slaves,  or  any  other  class  of  things, 

legatarius  \ivus   optaverit,   ad  here-  was  formerly   held  to  imply  a  con- 

dem  legatum  non  trausmittebat   Sed  dition,  so  that  if  the  legatee  in  his 

ex  constitutione   nostra    et  hoc  ad  lifetime  did  not  make  the  election, 

meliorem  statum  reformatum  est,  et  he  did  not  transmit  the  legacy  to  his 

data  est  licentia  heredi  legatarii  op-  heir.     But,  by  our  constitution,  we 

tare,  licet  vivus  legatarius  hoc  non  have  altered  tbis  for  the  better,  and 

fecit.    Kt  diligentiore  tractatu  habito,  the  heir  of  the  legatee  is  now  per- 

ct  hoc  in  nostra  constitutione  addi-  mitted  to  elect,  although  the  legatee 

turn  est,  nt  sive  plurcs  legatarii  ex-  in  his  hfetime  has  not  done  so.   And, 

istant  quibus  optio  relicta  est,  et  dis-  pursuing  the  subject  still  furtlier,  we 

sentiant  in    corpore    eligendo,    sive  have  added,  that  if  tliere  be  several 

nnius  legatarii  phu^s  heredes  et  inter  legatees  to  whom  an  option  is  left, 

80  circa  optandum  disscntiant,  alio  and  they  differ  in  their  choice,  or  if 

aliud    corpus    eligere    cupiente,    ne  there  be  many  heirs  of  one  legatee, 

pereat  legatum  (quod  plerique  pru-  and  they  cannot  agree  what  to  choose, 

dentium  contra  benevolentiam  intro-  then  to  prevent  the  legacy  becoming 

ducebant),  fortunam  esse  lii^us  op-  ineffectual,   which  the   generality  of 

tionis    judicem,   et  sorte    hoc    esse  ancient  lawyers,  contrar}'  to  all  equity 

dirimcndum,  ut  ad  quem  sors  veniat,  decided  would  be  the  case,  fortune 

illius  sententia  in  optioue  pra'cellat  must  be  the  arbilrcss  of  the  choice, 

and  the  dispute  must  be  decided  by 
lot,  so  that  his  choice,  to  whom  the 
lot  falls,  shall  prevaiL 
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D.  xl.  9.  3  ;  D.  xuti.  2.  12.  8 ;  C.  vi.  43.  S. 
Wben  once  the  dies  cedtt  bad  fixed  the  rights  of  the  legatee, 
bo  could  transmit  to  his  heirs  all  the  rights  he  had  biniBeu.  To 
this  the  Roman  lawyers  considered  the  legatam  optionis  «a 
exception,  as  intended  to  be  personal  to  the  legatee  himself. 
Justinian  decides  that  the  exception  shall  not  exiet,  (C.  yi. 
43.  8.)  We  mast  distinguish  the  legaium  generis,  when  an 
object,  though  an  uncertain  one,  was  given,  from  the  legatum 
optionis,  where  only  the  right  to  select  an  object  was  given. 
The  former  was  never  treated  as  an  exception  to  the  genera! 
rule  of  the  dies  cedit. 

SI.  Legari  antem  illis  aolia  potest,  il.  A  legafy  can  be  given  to  Uiobb 

com  qnibiu  testamenti  fbctio  eat.  only.  TntF  whom  the  teatator  baa  (ci. 


D.  iH.  fl.  7. 

We  have  already  said  (Tit.  14. 2)  that  the  necessity  of  having 
the  rights  of  citizenship  in  order  to  make,  to  witness,  or  to 
profit  by  a  testament,  excluded  aW  peregrtni.  But  even  among 
those  who  were  otherwise  in  a  position  to  take  as  heirs  or  le- 
gatees, there  were  some  who  at  different  periods  were  specially 
precluded ; 

First,  the  Latini  Janiani  (see  Bk.  i.  Tit.  G.  3)  could  not 
be  appointed  tutors  by  testament,  nor  could  they  benefit  at  all 
by  a  testament,  unless  they  had  the  full  rights  of  citizenship 
at  the  time  of  the  testator's  death,  or  acquired  them  within  a 
hundred  days  after  his  decease.  {Gai.  i.  23 ;  Ulp.  Reg.  17. 1. 
and  22.  2.) 

Secondly,  by  the  lex  Voconia  (585  A.u.c),  tip  wnmnn  cnnld 
be  instituted  by  a  person  possessing  a  fortunn  of  mnrft  tlmn 
100  000"as"8C3.    TSai.  ii.  274.) 

Thirdly,  by  the  lex  Julia  de  maritandis  ordinibus,  un- 
married persons  could  lake  nothing  under  a  testament,  unless 
they  were  mamcd  at  the  death  of  the  testator,  or  witTiin  one 
h  u  odred  days  atter  his  decease":"  "End  by  th  clex  J'apin  Piijijtrra 
persons  married,  but  childless,  could  only  receive  one-half  of 
what  waTIeft  tliem.     <  Ulp."^?.  17.  2.  andlHTa:) 

Lastly,  tlie  disabilities  of  the  lix  Julia  and  the  lex  Papia  i  '  i  u^^ 
Popptea-were  removed  by  the  Christian  emperors;  but  a  new  ■"*»■* ■V**-"" 
kind  of  disability  was  created,  by  enacting  that  no  heretic  ^^^  ^^  f^j^ 
should  take  anything  whatever,  even  under  a  military  teBtament. 
(C  i.  5.  4.  fl.  and  22.)  In  the  time  of  Justinian  it  may  be  said  HtC'  **^*^ 
that  everv  one  had  the  testamenti  factio,  etcep^'"g  harbari.  l-j/^'j^ 
deportati.  and  heretics.  t-'^'M* 

23.  lacertia   toto   penoois  Deque  35.  Formerly,  it  was  not  permitled  *^    ^** 

legata  neqne  BdeicommiMS  oliin  re-      Uiat  eitier  legacies  or  JiiUictmmiua  'liiiutl 
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linqui  concessum  erat;  nam  ncc 
miles  quidcm  inccrtoj  pcrHonac  po- 
terat  relinqucre,  ut  divus  Hadrianas 
rcscripsit  iDcerta  autem  persona 
videbattir,  quam  inccrta  opinione 
animo  suo  testator  subjiciebat,  vcluti 
si  quis  ita  dicat:  Quicumque  filio 
filiani  saam  in  matrimonium  dederit, 
ci  liercs  mous  ilium  fundum  dato. 
Illud  quoque  quod  iis  relinqucbatnr, 
qui  post  testamentum  scriptimi  primi 
consules  designati  crunt,  A'que  in- 
certjc  personiB  legari  >idcbatur,  et 
dcniquc  multn>  aliii*  ejusmodi  species 
sunt.  Libertas  quoque  incertas  per- 
sona.' non  \idebatur  posse  dari,  quia 
placcbat  nominatim  scn'os  liberari. 
Sub  certa  vero  dcmonstratione,  id 
est,  ex  certis  personis  incertie  pcr- 
Bonti'  recta  legabatur;  vcluti,  Ex  cog- 
natis  meis  qui  nunc  sunt,  si  quis 
filiam  meam  uxorem  duxerit,  ei  hcres 
mens  ilbm  rem  dato.  Incertis  autem 
personis  legata  vel  iideicomniissa  rc- 
licta,  et  per  errorem  soluta,  repeti  non 
posse  sacris  constitutionibus  cautum 
crat. 


ahould  be  given  to  uncertain  personB, 
and  even  a  soldier  could  not  leave 
any  tiling  to  an  uncertain  person,  as 
the  Emperor  Hadrian  has  decided 
by  a  rescript.  By  an  uncertain  per- 
son was  meant  one  who  is  not 
present  to  the  mind  of  the  iestatoar 
in  any  definite  manner,  as  if  he 
should  say :  >Vhoever  shall  give  his 
daughter  in  marriage  to  my  son,  to 
him  let  my  heir  give  such  a  piece  of 
land.  So,  if  he  had  left  anything  to 
the  persons  first  appointed  consuls 
after  his  testament  was  written,  this 
also  would  have  been  a  gift  to  un- 
certain persons,  and  there  are  many 
other  similar  examples.  Freedom 
likewise  could  not  be  conferred  upon 
an  uncertain  person,  for  it  was  neces- 
sar}'  that  all  slaves  should  be  en- 
franchised by  name;  but  a  legacy 
given  with  a  certain  demonstration, 
that  is  to  an  uncertain  person,  among 
a  number  of  persons  certain,  was 
valid,  as:  Among  my  existing  cog- 
miiif  if  any  one  shall  marry  my 
daughter,  let  my  heir  give  him  such 
a  thing.  But,  if  a  legacy  or  Jidri- 
commissum  to  uncertain  persons  had 
been  paid  by  mistake,  it  was  provided 
by  the  constitutions,  tliat  such  per- 
sons could  not  be  called  on  to  re- 
fund. 


Gai.  ii.  238,  239. 

Neque  jfideicommissa.  It  was  by  a  senatus-consultum,  in 
the  time  of  Hftdrian,  that  the  law  was  thus  settled  with  respect 
to  Jideicommissa,  (Gai.  ii.  287.)  Previously,  a  gift  by  way 
of  Jideicommissum  to  an  uncertain  person  had  been  valid. 

The  lew  Furia  Ganinia  (Gai.  ii.  239)  required  that  slaves 
to  whom  freedom  was  given  by  testament  should  be  expressly 
nfivCLQiL,  j uhet  servos  nominatim  liberari. 


20.  Postumo  quoque  alieno  inuti- 
liter  legabatiur.  Est  autem  alienus 
postumus,  qui  natus  inter  suos  hcrc- 
des  testatori  futurus  non  est;  ideo- 
que  ex  emancipate  filio  conceptus 
nepos  extraneus  crat  postumus  avo. 


20.  Formerly,  a  legacy  to  a  post- 
hiunous  stranger  was  inefiectual: 
a  posthumous  stranger  is  any  one 
who,  if  he  had  been  bom  before  the 
death  of  the  testator,  would  not  have 
been  numbered  among  his  cut  hert- 
desy  and  so  a  posthumous  grandson, 
the  issue  of  an  emancipated  son,  was 
a  posthumous  stranger  with  regard  to 
his  grandfather. 
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"We  have  already  seen  (see  Tit.  13.  1 )  how  the  rigour  of  this 
principle  came  to  be  modified  with  respect  to  a  posthumous  suut 
heres.  It  was  as  an  utcerta  pergona  that  the  posthumous 
child  was  originally  excluded  from  taking  either  as  heir  or 
legatee. 

'  ST.  Sed  neo  hqjasniodi  species 
penitos  est  aine  jnsU  emcnil&tione 
relicts;  cum  in  mmtro  codice  coneti- 
tutio  posita  eat,  per  quun  et  huio 
puti  Tnedemur,  hod  eolam  in  liere- 
ditatibas,  sed  etiam  in  iKgatis  et  fiilei- 
eoromisBia:  quod  eiidenler  ex  ipsius 
eoilBli to tionis  lection e  clareseit  Tntor 
sntem  necpernoHtram  conslilutioDeTD 
ineertQB  dari  debet,  quia  certo  jodicio 
debet  quia  pro  tulela  Blue  posteritati 


Uon,    for   I 

placed  in  onr  code  by  wbicb  the  law 
lias  been  altered,  not  only  as  resuds 
inberitanceB,  but  also  as  regaids 
legaciua  and  Jiieicomn'uta.  This 
alleration  will  appear  rrom  the  con- 
stitution itself.  But  not  even  bjr  our 
constitution  is  the  nominalion  of  an 
ancertain  tutor  permitted,  for  it  is  in- 
cumbent upon  every  parent  Co  take 
care  that  his  posterity  have  a  tautr 
by  a  determiuata  a; 


38.  PosCurans  autem  alienns  beres 
institui  et  antca  poterat  et  nunc  po- 
test ;  nisi  in  ulero  ejus  sit,  que  jure 


There  was,  probably,  a  constitution  treating  of  this  subject 
inserted  in  the  first  code  (see  Introd.  sec.  36),  which  was  not 
given  in  tho  code  we  now  have. 

98.  A  pffiithuTnous  stranger  could 
formerly,  Bnd  may  now,  he  appointed 
heir,  unless  it  appear  that  he  has 
been  conceived  by  a  woman,  who  by 
our  law  cotdd  not  liavo  been  married 
Ui  his  father. 

Gai.  ii.  313.  aST  ;  D.  ui-nn.  2.  9.  1.  4. 

Posthumous  children,  as  we  have  seen  (Tit.  13. 1),  could  not 
be  instituted  heirs  under  the  civil  law;  but  the  pnetor  gave 
them,  if  instituted,  theposseasto  bonoriim.  Justinian  permitted 
their  institution. 

■Nisi  in  utero  ejus  nit,  that  is,  unless  the  posthumous  child 
be  the  child  of  the  testator,  and  of  a  womiin  whom  the  testator 
could  not  have  married.  Such  a  child  would  be  extraneus  to 
the  testator,  as  not  being  in  his  family,  which  no  one  could  be 
wlio  was  not  the  offspring  of  a  legal  marriage.  To  take  the 
expression  as  applicable  to  the  child  of  any  woman  whom  the 
testator  could  not  marry,  witliout  limiting  it  to  a  child,  also  the 
oBspring  of  the  testator,  would  narrow  the  power  of  making  a 
posthumous  child  heir,  so  much  as  to  make  it  nugatory.  For 
if  either  the  testator  or  the  woman  were  married,  the  child  could 
not  be  made  heir,  nor  could  it,  if  it  were  the  ufispring  of  any 
Ter^  near  relation  of  the  testator. 
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20.  Si  quis  in  nomine,  cognomine, 
pitDnomine  legataxii  erraverit,  si  de 
persona  constat,  nihilorainns  yalet 
Jegatum.  Idemqne  in  heredibus  ser- 
▼atur,  et  recte ;  nomina  enim  signiii- 
candorum  hominnm  gratia  reperta 
sunt,  qui  si  alio  quolibet  modo  intel- 
ligantur,  nihil  interest. 


20.  Althoogh  a  testator  may  have 
mistaken  the  /lom^n,  cognomen y  or  prte- 
nomen  of  a  legatee,  yet,  if  it  be  cer- 
tain who  is  the  person  meant,  the 
legacy  is  valid.  The  same  holds 
good  as  to  heirs,  and  with  reason ; 
for  the  use  of  names  is  but  to  point 
out  persons  ;  and,  if  they  can  be  dis- 
tinguished by  any  other  method,  it  is 
the  same  thing. 


D.  xix.  4. 


30.  Hnio  proxima  est  ilia  juris  re- 
gula,  falsa  demonstratione  legatum 
non  perimi,  veluti  si  quis  ita  legave- 
rit,  Sticlium  servum  meum  vernam 
do  lego;  licet  enim  non  vema  sed 
emptus  sit,  si  de  sen'o  tarn  en  con- 
stat, utile  est  legatum.  Et  conveni- 
enter  si  ita  demonstraverit,  Stichum 
servum  quern  a  Seio  emi,  sitque  ab 
alio  emptus,  utile  est  legatum,  si  de 
servo  constat. 


30.  Closely  akin  to  this  is  the  rule 
of  law,  that  a  legacy  is  not  rendered 
void  by  a  false  description.  For  in- 
stance, if  the  testator  were  to  say,  I 
give  as  a  legacy  Stichus  bom  my 
slave  ;  in  this  case,  although  Stichus 
was  not  bom  in  the  family,  but  bought, 
yet,  if  it  be  certain  who  is  meant,  the 
legacy  is  valid.  And  so  if  a  testator 
marks  out  the  particular  slave  in  this 
way;  I  bequeath  Stichus  my  slave, 
whom  I  bought  of  Seius;  yet,  al- 
though he  was  bought  of  another, 
the  legacy  is  good,  if  no  doubt  ex- 
ist as  to  the  slave  intended  to  be 
given. 


D.  XXXV.  1.  17.  pr.  and  I. 


31.  Longe  magis  legato  falsa  causa 
non  nocet,  veluti  cum  quis  ita  dixerit, 
Titio,  quia  me  absente  negotia  mea 
cura\it,  Stichum  do  lego ;  vel  ita, 
Titio,  quia  patrocinio  ejus  capitali 
criiuine  liberatus  sum,  Stichum  do 
lego.  Licet  enim  neque  negotia  tes- 
tatoris  umquam  gessit  Titius,  neque 
patrocinio  ejus  liberatus  est,  legatum 
tamen  valet.  Sed  si  conditionaliter 
enuntiata  fuerit  causa,  aliud  juris  est, 
veluti  hoc  modo:  Titio,  si  negotia 
mea  curavit,  fundum  do  lego. 


31.  Much  less  is  a  legacy  rendered 
invalid  by  a  false  reason  being  as- 
signed for  giving  it;  as,  if  a  testator 
says,  I  give  my  slave  Stichus  to  Ti- 
tius, because  be  took  care  of  my 
affairs  in  my  absence ;  or,  because  I 
was  acquitted  upon  a  capital  accusa- 
tion, by  his  undertaking  my  defence. 
For,  although  Titius  has  never  taken 
care  of  the  affairs  of  the  deceased, 
and  although  the  testator  was  never 
acquitted  by  means  of  Titius  defend- 
ing him,  the  legacy  will  be  valid. 
But  it  is  quite  different  if  the  reason 
has  been  assigned  under  the  form  of 
a  condition,  as,  I  give  to  Titius  such  a 
piece  of  ground,  if  he  has  taken  care 
of  my  affairs. 

I).  XXXV.  1.  17.  2,  3. 

Ulpian  shortly  sums  up  the  law  of  this  and  the  two  last 
paragraphs  by  the  rule,  *'  Neque  ex  f aha  demonstratione,  neque 
ex  falsa  causa  legatum  infirmaturJ*     (Ulp.  Reg,  ^4.  19.) 

Of  course  if  the  cause  was  so  given  as  to  constitute  a  con- 
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ditioD,  the  legacy  w 
accomplished. 

92.  AuserTOheredia reete legamaa, 
qaicrilnr.  Et  eoDHtat  pure  inutiliter 
legtri,  nee  qmcqnBm  proficere,  si  vivo 
teeUtore  ie  po(e«lste  heredis  eiierit; 
quit  quoil  inutile  foret  Ugatnm,  si 
Bt«Um  post  factum  t«Hlameiitum  ile- 
cessisKet  teslalor,  non  hoc  idiio  debet 
talere  quia  diatius  tcetalor  liierit. 
Snb  conditione  vera  recte  legatur,  nt 
requiramiia  an  quo  tempore  dies  le- 
gal! cedit,  in  potestate  hercdis  non 


)  only  valid,  if  the  coDditicm  had  been 


38.  It  i%  doubted,  whether  a  tes- 
tator can  give  a  legacy  to  the  slave  of 
his  beir ;  and  it  is  evident  that  such 
a  legacy  \*  quite  ineffectual,  nor  is  it 
at  all  helped  bj  Uie  slave  having 
been  freed  from  the  power  of  the 
heir  in  the  life-time  of  the  testator; 
fur  s  legacy  vhich  would  have  bees 
void  if  tlie  testator  had  expired  im- 
inediBtely  after  he  bad  made  the  tes- 
tament, ought  not  to  become  valid, 

HiL  merely  because  he  happened  to  enjoy 

a  longer  life.  But  a  testator  may 
give  the  legacy  to  tJie  slave  under  a 
condition,  and  then  we  have  to  en- 
quire whether  at  the  time  when  the 
right  to  the  legacy  becomes  Bied,  the 
slave  has  ceased  to  be  in  the  power 
of  the  heir. 
On.  ii.  a«i  D.  sixiv,  7.  I. 
This  paragraph  is  based  on  tlie  rrt/ula  Catoniana  (see  note 

on  paragraph  10),  though  no  express  allusion  to  it  is  made. 

As  to  the  doubts  entertained  on  the  subject,  see  Gai.  ii.  344. 


3!).  Ex  diverso,  herede  instituto 
servo,  quin  domino  rccte  eUam  sine 
condiliono  Uitetur,  iiou  dubitatur; 
nam  etsi  statim  po«t  factum  tehto- 
meutum  deccssent  testator,  non  ta> 
men  apiid  eum  qui  lieres  sit,  dies 
legati  cedcre  intelligilur;  cum  here- 
dilBH  a  legato  separata  tit,  et  possit 
per  sum  scrvum  alius  lieres  eSici,  si 
priusquam  jossu  domini  adeat,  iu 
altcriDS  poleslatem  tranxlntus  sit,  vel 
mamimissus  ipse  hcres  efficitur :  qtii- 
biis  casibns  utilo  e<>t  li-satum.  Quod 
«i  in  endem  cau^ta  pcnnanserit,  et 
jussu  legatarii  adierit,  »  '    ' 


3-').  On  tlie  contrar>-,  it  is  not 
doubted,  but  that  if  a  slave  bo  ap- 
pointed heir,  a  legacy  may  be  given 
to  hill  maKter  unconditionally,  for, 
although  the  testator  slionid  die  in- 
stantly, yet  the  right  to  the  legacy 
iiiimcdiatvly  al^er  making  Iho  Ii-bIb- 
inent,  does  not  immediately  accrue  lo 
the  heir;  for  ihe  inheritance  is  here 
separaled  from  the  legacy,  and  an- 
other may  become  heir  by  mi-ana  of 
Ihe  slave,  if  he  should  lie  transferred 
to  the  power  of  a  new  master,  before 
he  has  entered  u]>on  the  inheritance, 
at  tlie  commnnd  of  tljc  master,  who 
is  the  legatee;  or  the  slave  himself, 
if  enfranchised,  may  become  heir; 
and,  in  these  cases,  the  legacy  would 
he  good,  lliit,  if  the  slave  should 
remain  in  the  same  state,  and  enter 
upon  the  inlicritonce  by  order  ot  the 
legatee,  the  legacy  is  at  an  end. 


34.  Anteheredis  institutionemiDn- 
tililer  tntea  legabatur,  scilicet  qnia 

D  Mtipinnl,  et  ob  id  veluti  eapnt 


34.  Formerly,  a  legacy  placed  be- 
fore tlie  institution  of  the  heir  waa 
ineffectual,  because  a  testament  re- 
ceiroa  iU  efficacy  bara  the  inetitn- 
z  !t 
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lion  of  the  heir,  and  it  is  thus  Uiat 
the  institution  of  the  heir  is  looked 
on  as  the  head  and  the  foundation 
of  tlie  testament  So,  too,  freedom 
could  not  be  given  before  the  insti- 
tution of  the  heir.  But  we  liave 
thouglit  it  unreasonable  that  the 
mere  order  of  writing  should  be  at- 
torn ded  to,  in  contempt  of  the  real  in- 
tention of  a  testator,  a  thing  of  which 
the  ancients  tliemselves  neem  to  have 
diHspproved.  "We  have,  therefore,  by 
our  constitution,  amended  the  law  in 
tliis  point;  so  that  a  legacy,  and 
much  more  a  grant  of  liberty,  which 
is  always  favoured,  may  now  be  given 
before  the  institution  of  an  heir,  or 
among  the  institution  of  heirs  where 
more  than  one. 

Gat.  ii.  220,  530 :  C.  vi.  23,  24. 

Tlie  nomination  of  a  tutor,  as  not  constituting  any  burden 
on  tlie  inheritance,  had  already  been  made  an  exception  to  the 
rule,  that  nothing  in  a  testament  could  be  valid  that  preceded 
the  institution  of  the  heir.     (Gat.  ii.  231.) 


atqno  fundamentnm  intelligitur  totius 
te^taiiienti  hori'dis  institutio.  Pari 
rationo  nee  libertas  ante  heredis  in- 
stitutionem  dari  poterat.  Sed  quia 
incivile  esRc  putuvimufl,  ordinem  qui- 
dem  scriptnni'  soqui,  quod  ct  ipsi  an- 
tiquitati  vituperandum  fuerat  viKum, 
spemi  autcni  tef^tatoris  voluntatem, 
per  nostram  constitutionf^m  et  hoc 
vitiuni  cmondavimns:  ut  liceat  ct 
ante  lierudis  institutionem  et  inter 
medias  hereduni  institutiones  lega- 
tum  relinqut;re,  et  raulto  magis  liber- 
tatem  cujus  u»us  favorabilior  est. 


85.  Post  mortem  qnoque  lieredis 
aut  legatarii  simili  modo  inutiliter 
legabatur,  veluti  si  quis  ita  dicat: 
Gum  heres  mens  mortuus  erit,  do 
lego.  Item,  pridie  quam  heres  aut 
le^atarius  morietur.  Sed  simili  modo 
et  lioc  correximus,  finnitatcm  Iiujus- 
modi  legatis  ad  fideicommissorum 
similitudinom  pra>stantes,  ne  vel  hoc 
casu  deterior  causa  legatorum  quam 
fideicommissorum  invcniatur. 


35.  A  legacy  made  to  take  effect 
after  the  death  of  an  heir  or  legatee, 
was  also  ineffectual ;  as,  if  a  testator 
said,  when  mj  heir  is  dead,  I  give  as 
a  legacy,  or  tlius,  I  give  as  a  legacy 
on  the  day  preceding  the  day  of  the 
death  of  my  lieir,  or  of  my  legatee. 
But  we  have  corrected  the  ancient 
rule  in  this  respect,  by  giving  all 
such  legacies  the  same  validity,  as 
Jidncommisxa ;  lest  trusts  should  be 
found  in  this  respect  to  be  more  fa- 
voured than  legacies. 

Gai.  ii.  232 ;  C.  iv.  38.  11 ;  C.  iv.  II. 

Gains  remarks,  that  the  second  of  tliese  forms,  Pridie  quaniy 
thougli  objected  to  because  the  time  when  the  right  was  fixed 
could  not  be  known  until  the  heir  was  dead,  was  not  objected 
to  on  any  very  good  ground.  For  all  that  the  principles  of 
law  forbad  was,  that  the  interest  should  not  be  fixed  until 
after  the  death  of  the  heir,  for  then  it  would  have  been  the 
heirs  heir,  and  not  the  heir  that  was  charged;  and  that  it 
should  not  be  fixed  until  after  the  death  of  the  legatee,  for  if 
he  had  no  vested  interest  in  his  life,  he  could  have  nothing  to 
transmit.  But  a  legacy  made  so  as  to  give  a  fixed  right  the 
day  before  either  of  their  deaths,  was  not  open  to  the  same 
objections. 
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30.  Pienfe  qnoqne  nomine  inndli- 
tcr  legaboturetBdimebatur,  vei  truis- 
rentbatur.  Paiiiffi  autem  Qontine  le- 
gui  vidnlur  qnod  coercendi  beredis 
Cdosa  reliDquitnr,  quo  ma^jia  oliquid 
facial  aut  non  faci&t :  veluti  ai  qnis 
ila  Bcripsent,  Uerea  mem,  si  Gliam 
Buam  in  mUrimomnm  Titio  colloco- 
vt-iit,  vcl  ex  diverso  si  Don  cuUoca- 
Teril,  dato  decern  aureos  Seio;  aut 
si  ilA  Bcripaeiit,  Heres  meus,  u  ser- 
vum  Siichum  alienaTerit,  vel  ex  di- 
Veisa  ai  non  alteDSTeiit,  Titio  de<»m 
ftureoB  data.  Kt  in  tantom  hicc  re- 
gala  obKervabatai,  ut  quAui  pluiibua 
prinoipalibos  constitution! bus  signi- 
flcetur,  neo  principem  quidom  agno- 
ecBTe  quod  ei  p<enic  uomine  legalum 
Bit.  Hec  ex  militis  quidem  teata- 
mento  talia  legata  valebant,  quaniTia 
aliie  militam  voluntates  in  ordinan- 
dia  teatamentis  Tslde  observabanlur. 
Qnioetiam  nee  libertalem  pcena!  no- 
mine dari  posse  placebat.  Eo  om- 
pltuH  nec  heredem  piEnie  nomine  ad- 
jici  poaae  Sabinua  eiistiraabat,  veluli 
ei  quis  ita  dicat,  Titius  heres  esto,  ai 
Titiua  filiam  suam  Seio  in  matrimo- 
nimn  coUocaverit,  Seius  quoque  herea 
esto.  Kihil  enim  intcrerat,  qua  ra- 
tions Tiiius  coercecetur,  utmm  legaii 
datione  an  colieredis  adjectjnne.  Sed 
bi^usmodi  scrnpiiloailas  nobis  non 
placuit,  et  gencraliler  ea  quip  relin- 
quuntur,  licet  puinie  nomine  fuerint 
relicts  vel  odempta  vel  in  alin«  trans- 
luta,  nihil  distare  a  ceteris  Icgatu  con- 
Htituiniiis  vel  in  dando  Tel  in  adi- 
mendo  vel  in  tran»ffrendo ;  exceplis 
lidclicet  iia  quo^  imposKlbilia  sunt, 
vel  legibus  interdicts,  aut  alias  pro- 
brosa.  Hnjunmodi  enim  tcntamen- 
tomm  diipositioneil  valere,  secla  me- 
onun  tenpomm  uon  patitur. 


3fl.  Also,   fonnerl;,  it   a  teatator 
had  given,  revoked,  or  intOBferred  • 

legac;  b;  way  of  a  penal^,  be  would 
have  done  so  ineOecttially.  A  legai^ 
is  considered  as  given  by  way  of  a 
penalty,  when  it  ia  intended  to  con- 
Btjun  an  heir  to  do  or  not  to  do 
Bometbing ;  aa,  if  a  testator  said,  if 
my  heir  give  his  daughter  in  mar- 
riage to  Titiua,  or,  if  Le  do  not  give 
tier  in  marriage  to  Tiliua,  let  htm 
pay  ten  aurri  to  Scius ;  or  thus,  if 
my  heir  shall  alienate  my  slave  Sti- 
chus,  or,  if  my  heir  shall  not  alienate 
my  slave  S^chua,  let  him  pay  ten 
nirrri  to  Tiiius.  And  this  rule  was 
BO  rigorously  observed,  that  it  was 
expressly  ordained  by  many  consti' 
tulioDB,  that  even  the  emperor  would 

by  way  of  a  penalty,  nor  could  such 
a  legacy  ba  valid,  even  when  given 
by  the  testament  of  a  aaldier;  al- 
though, in  every  otiier  respect,  the 
intention  of  a  testator  in  a  military 
teatament  was  Bcmputoaxly  adhered 
to.  And  even  freedom  could  not  ba 
given  by  way  of  a  penalty ;  still  lesa, 
in  the  opinion  of  Sabiuus,  oould  an- 
other heir  be  added ;  as  it,  for  in- 
stance, a  testator  said,  lot  Ti^us  be 
my  heir,  but  if  he  give  bis  daughter 
in  marriage  to  Seiua,  let  Seius  also 
be  my  heir.  It  mode  no  ditferenca 
how  Titius  was  put  under  constraint, 
whether  by  the  gift  of  a  It^acy,  or 
the  addition  of  a  co-heir.  But  this 
Bcrupulona  severity  has  not  pleaned 
us,  and  we  have  therefore  ordained 
generally  tlist  things  left,  revoked,  or 
transferred  by  way  of  penalty,  shall 
be  treated  as  other  legacies,  with  the 
exception  of  anything  that  may  be 
inipossible,  prohibited  by  law,  or  con- 
Iraiy  to  good  manners,  for  the  prin- 
ciples of  our  age  will  not  pertoit  tes- 
t&menlaiy  diaposiliouB  of  suob  acha- 


Gai.  ii.  '23S,  23fl.  31d  ;  C.  vi.  tl. 
It  IB  rather  difficult  to  say  bow  this  rule  sprang  up  in  RoiuaD 
law,  or  how  the  gift  of  a  legacy  paente  nomine  differed  from 
an  ordinary  condition.  Theopbiliis,  in  hia  Paraphrase,  gives 
09  one  reason  that  a  legacy  ought  to  spring  from  a  feeling  of 
kindness  to  the  legatee,  and  not  be  used  as  a  means  to  punish 
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another.     For  wont  of  a  better  reason,  we  may  be  content  with 
this. 

No  principle  of  arrangement  has  been  preserved  in  grouping 
the  numerous  paragraphs  of  this  long  title.  If  we  are  anxious 
to  class  the  different  paragraphs  together  under  distinct  heads, 
we  could  not,  perhaps,  adopt  a  better  arrangement  than  that  of 
Ducaurroy.  He  divides  the  title,  or  rather  his  explanation  of  it, 
into  five  paragraphs.  The  first  gives  the  definition  and  general 
notions  of  a  legacy  (paragr.  1,  2,  3) ;  the  second  treats  of  the 
objects  given  by  a  legacy  (paragr.  4,  5,  6,  9,  10, 11,  13,  14,  15, 
21,  22,  and  23) ;  the  tliird  treats  of  the  persons  to  whom  lega- 
cies can  be  given  (paragr.  24,  25,  26,  27,  28,  32,  and  33) ;  the 
fourth,  of  the  different  rules  to  be  observed  in  the  terms  of  the 
legacy  (paragr.  29,  30,  31,  34,  35,  and  36);  and  the  fifth,  of 
the  effects  of  legacies  (paragr.  8,  12,  16,  17,  18,  19,  20). 


Tit.  XXI.  DE  ADEMPTIONE  ET  TRANSLATIONS 

LEGATORUM. 


Ademptio  legatorum  Biye  eodem 
testamento  adimantur  legata  sive  co- 
dicillis  firma  est,  sive  contrariis  ver- 
bis (Int  ademptio,  veluti  si  quod  ita 
quis  legaverit  do  lego,  ita  adimatur 
non  do  non  lego;  sive  non  contrariis, 
id  est,  aliis  quibuscumquo  verbis. 


The  revocation  of  a  legacy,  whe- 
ther made  in  the  same  testament  or 
in  a  codicil,  is  valid,  and  may  be  made 
in  terms  contrary  to  those  of  the  gift, 
as  when  a  testator  gives  in  these 
terms,  1  give  as  a  legacy,  and  re- 
vokes it  by  saying,  I  do  not  give  as  a 
legacy;  or  in  terms  not  contrary, 
that  is,  in  any  other  form  of  expres- 
sion. 


D.  xxxiv.  4.  8.  11. 

It  was  considered  necessary,  in  the  times  when  weight  was 
attached  to  the  formula  under  which  the  legacy  was  given,  that 
the  legacy  should  be  revoked  by  words  exactly  opposite  {con- 
trariis verbis)  to  those  by  which  it  was  given,  as  in  a  legacy 
j)er  vindicationem  the  revocation  ought  to  have  been  by  the 
words  '^  fion  do^  non  lego"     (Ulp.  Eeg.  24.  29.) 

The  text  only  speaks  of  direct  revocation  of  legacies  by  an 
express  declaration  of  the  testator  s  wishes  in  some  testamentary 
document;  but  it  was  also  revoked  by  the  mere  wish  of  the 
testator  {nuda  voluntaie,  D.  xxxiv.  4.  3.  11)  that  it  should  be 
revoked  being  in  any  way  declared.  In  such  a  case  the  legacy 
was  not,  strictly  speaking,  taken  away;  but  the  legatee  who 
brought  an  action  for  it  might  be  repelled  by  an  exception  of 
dolus  malus.  We  have  seen,  in  the  last  Title  (paragr.  12),  that 
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a  sale  of  the  thiog  given  as  a  legacy  was  held  to  be  or  not  to  be 
a  revocation  of  the  legacy,  according  as  the  testator  intended 
or  did  not  intend  that  bucIi  should  be  its  effect. 

A  legacy  was  also  considered  to  be  revoked  by  implication 
if  something  occurred  after  it  was  given  widch  made  it  impos- 
sible to  believe  that  tlie  testator  could  have  continued  to  wish 
the  legatee  to  profit  by  his  bounty;  as,  for  instance,  if  a  no- 
torious and  deadly  enmity  sprang  up  between  tbem.  (D.  xxxiv. 
4.  3.  11.) 

1.  Alegkermay  alsobe  transfsiTed 
tnaa  onu  person  to  mother;  «■,  I 
giie  as  a  Icgac;  to  Seint  raj  aUva 
Slichus,  whom  I  liave  giyen  u  a  le- 
gacy to  TitiiM,  whelher  (hia  be  dona 
in  Uie  saiue  lesUment  or  io  codicils  j 
and  then  at  tha  aame  time  a  legac; 
is  takea   from  Tidns   aod  given  to 

P.  xxxiv.  4,  a.  ' 

The  translation  had  two  effects :  it  took  nnay  a  legacy  from 
one  person,  and  gave  it  to  another ;  but  it  might  have  either 
effect  without  tlio  other.  The  original  legatee  might  be  dead, 
and  thus  the  legacy  useless,  and  yet  the  gift  to  the  new  legatee 
would  be  vulid;  or  tJie  new  legatee  might  subsequently  die,  and 
yet  the  legacy  would  be  lost  to  the  original  legatee.  (D.  zxxiv. 
4.  no.) 


1.  TraDRferri  qnoqne  legatam  ftb 
alio  «d  aliom  potest,  veliiti  si  quia  ita 
dixerit  hominem  Stdchum  quem  Titio 
legari  Seio  do  lego,  sive  in  eodem 
teHtamento  sive  in  codiclUis  hoc  fece- 
rit.  Quo  CUD  umul  Titio  adimi  vi- 
detur  et  S^o  dui. 


Tit.  XXII.     DE  LEGE  FALCIDIA. 


SnpCTGst  ut  do  lege  Falcidia  disci- 
piUQiH,  qua  modun  noviibioi?  Icgalis 
impositua  est.  Cum  enim  olim  lege 
Duodecim  Tnbulanim  libera  crat  1e- 
ganili  polestos,  ot  liccret  vel  totiim 
I  legatis  erognre  (qiiippa 


legandi  lit 
ipgonim  testatorum  gratia  proviaiim 
eat,  ob  id  qnod  plenimqua  inteHtati 
moriebantiir,  teens  an  tibua  scnplis 
heredibuH  pro  nuUo  ant  minimo  hicro 
beredilites  adire.  Etcnm  super  hoe 
lam  lei  Furia  quam  lei  Yoconia  latn 
stmt,  quarum  nantia  inif&»cDB  ad  rei 
consnmmatioiiem  videbflnr,  notia- 
sims  lata  Mt  lex  Falddia,  qnft  cave- 
tor  ne  pins  legare  Hceat  quam  do. 


It  remains  to  Hpesk  of  the  Ifz  F.<l- 
riilia,  by  which  legncies  liave  n>ceireil 
their  latest  limitation  a.  lly  the  law 
of  the  TwelveTables,  a  testator  was 
permitted  to  dispose  of  his  whols 
patrimony  in  legaci>:<>:  for  the  law 
said,  "As  a  man  has  disposed  of  his 
propert}',  so  let  the  law  be;"  but  it 
was  thought  proper  to  restrain  this 
licence  eren  for  the  benefit  of  testa- 
tors tliemselvos,  beeanae  they  fre- 
ancntlv  died  intestate,  j 

in»tituled  refusing  to  e 

inhentance,  trom  which  they  could 
receive  little  or  no  proQt.  TFith  this 
object  the  lex  Faria  and  the  Ifx  Va- 
amia  were  passed;  and  Uatly,  m  nei- 
ther  of  these  was  fonnd  adequate  to 
the   purpose,   the   Itx  FaldMa  wm 
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drantem  totonim  bonomm,  id  est,  at  enacted,  which  forbids  a  testator  to 
sive  anus  heres  instittitus  esset,  sive  give  more  in  legacies,  than  three« 
plares,  apud  eum  eosve  pars  quarta  foarths  of  all  hia  property;  so  tKai, 
remaneret  whether  there  be  one  or  more  heirs 

institated,  there  mast  now  remain  to 
him,  or  them,  at  least  one-foorth 
part  of  the  whole. 

Gat.  ii.  224.  227. 

The  lex  Furia  tesiamentaria,  which  must  not  be  confounded 
with  the  lex  Furia,  or  Fusia  Caninia,  restraining  the  testa- 
mentary manumission  of  slaves  (Bk.  i.  Tit.  7),  was  a  plehi- 
scitumy  probably  of  the  year  571  a.u.c.  Gaius  thus  acquaints 
us  with  its  provisions : — "  Qua,  exceptis  personis  quibu^dam^ 
cateris  plus  mille  assibus  legatorum  nomine  mortisve  causa 
capere  j)ermissum  non  est :"  more  than  1000  asses  could  not 
be  given  as  a  legacy.  The  law  failed  to  effect  its  object,  as 
the  testator  was  not  restrained  in  the  number  of  legacies  he 
might  give,  but  only  in  the  amount  of  each  legacy.  (Gai.  ii. 
2.  25.) 

The  lex  Voconia,  also  called  testamentaria,  was  a  plebi- 
scitum,  oi  which  the  year  585  A.u.c.  is  given  by  Haubold  as 
the  date.  Gaius  says  of  it,  "  Qua  cautum  est,  ne  cui  plus 
legatorem  nomine  mortisve  causa  capere  liceret,  quam 
heredes  caperenti**  No  h?gfttee  was  to  have  more  than  each 
heir  had.  This  law  also  failed  in  its  object ;  asTby  multiplying 
the  number  of  legatees  and  giving  each  a  trifling  amount,  the 
sum  received  by  the  heirs,  which  would  be  equally  small,  might 
be  too  trifling  to  make  it  worth  their  while  to  enter  on  the 
inheritance.     (Gai.  ii.  220.) 

The  lex  Fakidia  was  a  plebiscitum  passed  in  the  year 
714  A,u.c.  its  principles  were  extended  to  JidpinQ^nmissa  by 
the  senatus-consultum Pegasianum  (seenext Title) ;  to  Jid^i- 
commissa  imposed  on  heredes  ab  intestato  by  a  rescript  of 
Antoninus  Pius  (D.  xxxv.  2.  18);  to  donations  mortis  causd 
by  a  rescript  of  Severus  (C.  vi.  50.  5) ;  and  lastly,  to  donations 
between  husband  and  wife.  (C.  vi.  50.  12.)  The  mode  in 
which  the  heir  would  avail  himself  of  the  lex  Falcidia  would 
be  by  repelling  by  an  exception  the  legatee  who  demanded  the 
the  whole  of  his  legacy,  when  less  than  the  whole  was  due  by 
the  lex  Falcidia, 

The  part  reserved  to  the  heir  is  spoken  of  by  the  jurists  as 
Quarta  or  Falcidia.  The  commentators  more  usually  employ 
the  full  term  quarta  Falcidia. 

1.  Et  cum  qofiBsitum  esset,  duobos  1.  When  two  heirs  are  institated,  as 

heredibas  institutis,  velati  Titio  et      Titias  and  Seias,  a  question  has  been 
Seio,  si  Titii  pars  aut  lota  exhausta      raised:  supposing  the  share  of  Titius 
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ut  legatit  que  nonunatiin  &b  eo  daU 
mint  tut  sapra  modnm  onerata,  a 
Seio  vero  aoc  nnlla  relicta  aint  legata 
tut  quie  partem  ejus  dmntaial  in 
pait«in  dimidiam  minuaDt,  an  quia  ia 
quartam  p*rl«m  loUus  herediutis  aat 
MBplioB  babet,  Titio  nihil  ex  legatis 
quie  ab  eo  relicts  Buot,  retiaere  li- 
cereL  Placnit,  at  quartam  partem 
sue  partia  BalToin  habeat,  posse  re- 
linere;  eteoini  in  singulis  heredibus 
ratio  legis  Falcidiic  poneoda  est. 


in  the  inheritanM  ia  dtlier  «ntire1r 
absorbed,  or  very  heavily  bnrdened 
with  legacies  apeciflcallr  charged 
apon  it,  wliile  the  share  of  Seius  ia 
wholly  free,  or  ban  legacies  charged 
on  it  only  np  to  half  its  amount,  in 
such  a  case  does  the  circamatance  of 
Seius  having  a  clear  fourth  or  more 
of  the  inheritance,  prevent  Titina 
trom  retaiDing  out  of  the  l^acies 
charged  upon  his  share,  enough  to 
secure  a  fourth  part  of  his  own 
moiety  to  himself.  It  bas  been  de- 
cided (hat  Titius  may  retain  the 
fourth  of  his  own  shtfe.  for  the  cJ- 


culati 


1  of  the  lei  Falcidia  is  appli- 


cable to  each  heir  separately. 


The  case  tnken  in  the  text  is  a  simple  one.    If  two  heirs  are 

unequally  burdened  with  legacies,  each  ia  to  avail  himaeff 
separately  ot  tlie  lex  t  aictaia  and  is  secured  in  one- fourth  of 
that  which  was  given  him  as  a  legacy ;  but  supposing  one  coheir 
does  not  take  under  the  testament,  and  his  share  accrues  to  the 
other,  are  the  fourth  parts  to  remain  separate  or  Co  he  reckoned 
together?  In  answering  this  a  distinction  was  made.  (1.)  If 
the  part  burdened  with  legacies  accrued  t;p  tlm  parr,  nnt.  hiir- 
deued,  the  latter  remained  unaffected,  and  the  fourth  was  de- 
ducted only  from  the  former.  (2.)"  If  the  two  parts  were  each 
burdened,  the  calculation  was  made  for  each  of  tljcm.  (3.)  But 
if  the  part  not  burdened  accrued  to  the  part  burdened,  as  this 
was  a  clear  advantage  to  the  latter,  the  two  parts  were  reckoned 
together,  and  the  fourth  of  the  whole  which  they  made  when 
united  was  deducted.     (D.  xxxv.  2.  78.) 


2.  Quanlitas  autem  pstrimouii  ad 
qoani  ratio  legis  Fnlciilis?  redigitur, 
mortis  tempore  spprtatiir.  Itsqne  si, 
vsrhi  gratia,  is  rjui  certiuo  aiireoruio 
patrimonium  in  bonis  liabebat,  cen- 
tum anreos  legaverit,  nibii  IcRatarii* 
prodest,  si  ante  aditam  bereditatem 
per  servos  hereditarios  But  ex  partu 
ancillamm  hereditariarum  aut  ex 
fietu  pecomm  tantum  accesnerit  here- 
ditati,  at  ceotnm  aureis  legatorum 
nomine  erogalis  heres  quartam  par- 
tem hereditatis  habitums  siti  sed 
necease  est  ut  nihilominus  quarta 
para  legatis  detishatar.  Ex  divereo, 
si  septuaginta  quinque  legaverit,  et 
ante  aditam  hereditatera  in  tuitmn 


2.  In  order  to  apply  tlie  lex  Fal- 
cidia, regard  is  had  to  the  value  of 
the  estate  at  the  time  of  the  testa- 
tor's death.  Tbn.^,  for  instance,  if 
lie,  who  is  worth  a  hundred  aarei  at 
his  decease,  bequeath  tiie  whole  hun- 
dred in  legacies,  tbe  legatees  receive 
no  advantage,  if  the  inberilance  be- 
fore it  is  entered  upon,  should  so  in- 
creaHs  bj  the  acquisition  of  elavea, 
the  birth  of  children  to  female  slaves, 
or  the  produce  of  caUle,  that,  after  a 
full  payment  of  the  one  hundred  aitrej 
in  legacies,  a  clear  fourth  of  the  whole 
estate  would  remun  to  the  hor,  tta 
the  legacies  notwilhatanding  would 
elill  be  liable  to  a  deduction  of  one- 
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docroverint  bona  iDcendiis  forte,  aut 
naiifragiis  aut  morte  scnorum,  ut 
non  ainplius  quam  scptuoginta  quin- 
que  aureorum  substantia  Tel  etiam 
minus  relinquatur,  solida  legata  de- 
bentur.  Nee  ea  res  damnosa  est 
heredi,  cui  liberum  est  non  adire 
hereditatem :  quie  res  efficit  ut  sit  ne- 
cesse  Icgatariis,  ne  destituto  testa- 
mento  nihil  consequantur,  cum  he- 
rede  in  portionem  pacisci. 


fourth.  On  the  conlraxy,  if  the  testa- 
tor has  given  only  serenty-five  aurei  in 
legacies,  then,  although  before  the 
entrance  of  the  heir,  the  estate  should 
so  decrease  by  fire,  sliipwreck,  or  the 
loss  of  slaves,  that  its  whole  Talue 
should  not  be  more  than  seventy-five 
aurtri  or  less,  yet  the  legacies  would 
still  be  due  without  deduction.  Nor 
is  this  prejudicial  to  the  heir,  who 
is  at  liberty  to  refuse  the  inheritance, 
but  it  obliges  the  legatees  to  come  to 
terms  with  the  heir,  so  as  to  get  a  part, 
lest  if  the  testament  were  abandoned 
tliey  should  lose  the  whole. 


D.  XXXV.  2.  73. 

The  calculation  under  the  lex  Falcidia  was  made  at  the 
time  of  the  testator's  death,  in  accordance  with  the  rule  by 
which  the  dies  cedit  for  most  legacies  was  fixed  at  that  time. 
It  was,  however,  made  then,  even  if  the  dies  cedit  was  fixed  at 
some  other  time.  Between  the  death  of  the  testator  and  the 
time  of  the  heir  entering  on  the  inheritance,  the  estate  might 
be  so  deteriorated  as  to  make  it  disadvantageous  to  the  heir 
to  enter;  and  in  order  to  persuade  him  to  do  so,  the  legatees 
would  have  to  enter  into  a  compromise  with  him. 


3.  Cum  autem  ratio  legis  FalcidiiB 
ponitur,  ante  deducitur  sds  alienimi, 
item  funeris  impensa  et  pretia  servo- 
rum  manumissorum :  tunc  deinde  in 
reli<iuo  ita  ratio  habetur,  ut  ex  eo 
quarta  pars  apud  hcredes  remaneat, 
tres  vcro  partes  inter  logatarios  dis- 
tribuantur,  pro  rata  scilicet  portiono 
ejus  quod  cuiquc  corum  legatum 
fuerit  Itaque  si  fingamus  quaclrin- 
geutos  aureoB  legates  esse,  et  patri- 
monii quantitatem  ex  qua  legata  ero- 
gari  oportctf  quadringentorum  esse, 
quarta  pars  legatariis  singulis  debet 
dctralii;  quod  si  trecentos  quinqua- 
ginta  legates  fingamus,  octava  debet 
detrahi.  Quod  si  quingcntos  Icga- 
verit,  initio  quinta  deinda  quarta  de- 
trahi debet:  ante  enim  detrahendum 
est,  quod  extra  bonorum  quantitatem 
est,  deinde  quod  ex  bonis  apud  here- 
dem  remanere  oportet. 


3.  When  Uio  calculation  of  the  lex 
Falcidia  is  made,  the  testator's  debts, 
his  funeral  expenses,  and  the  price 
of  the  manumission  of  slaves,  are 
deducted,  then  what  remains  is  di- 
vided, so  tliat  a  fourth  part  remains 
for  the  heir,  and  the  other  three  parts 
are  di\ided  among  the  legatees  in 
proportion  to  the  amount  of  their 
respective  legacies ;  for  example^  let 
us  suppose  that  foiu'  hundred  aurei 
have  been  given  in  legacies,  and  the 
estate  out  of  which  the  legacies  are 
to  be  paid  is  worth  no  more,  each 
legatee  must  have  a  fourth  part  sub- 
tracted from  his  legacy;  but,  if  we 
suppose  that  the  testator  gave  in 
legacies  three  hundred  and  fifty  aurei^ 
then  an  eighth  ought  to  be  deducted. 
And  if  he  gave  five  hundred  aurei  in 
legacies,  first,  a  fifth  must  be  de^ 
ducted,  and  then  a  fourth.  For  tliat 
which  exceeds  the  real  value  of  tlie 
goods  of  the  deceased  must  first  be 
deducted,  and  then  that  which  is  to 
remain  to  the  heir. 
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Oclava  debet  delrahi,  i.  e.  one-eighth  of  the  whole,  or  fifty 
aurei,  must  be  deducted  from  the  whole  sum  giren  to  the 
different  legatees,  the  sum  to  be  deducted  from  eaoh  share  being 
in  proportion  to  the  relative  amount  of  that  share.  Each  share 
would  be  diminished  by  one-seventh. 

The  lex  Falcidia  did  not  apply  to  military  testaments.  (D. 
xxxT.  2.  17.) 

By  a  Novel  (I.  2.  it)  Justinian  provided  that  the  Faloidian 
fourth  should  never  be  retained  by  the  heir  if  the  testator 
expressly  forbad  its  retention.  If  the  heir  renounced  the 
inheritance,  the  legatees  and  other  persons  who  were  designed 
by  the  testator  to  toko  under  tlie  testament  might,  on  giving 
security  for  carrying  out  all  the  dispositions  of  the  testament, 
receive  the  inberitance.  Even  if  the  testator  had  not  forbidden 
the  retention  of  the  fourth,  it  could  not  be  retained  unless  the 
heir  made  an  inventory  of  the  property  of  the  deceased.  If  he 
accepted  the  inheritance  without  making  an  inventory,  he  had 
to  pay  the  Icgotees  in  fiill,  even  if  he  was  obliged  to  draw  upon 
his  private  fimds  to  do  so. 


DE  FIDEICOMMISSARIIS  HEREDI- 
TATIBUS. 

ml    fideicom-  Let  ns  n 

misia.    Et  priiis  eni  ut  ile  hcrcJil&-      and  fiist  w 
tibaa  BileicommisBiuiU  videamus.  roissarjr  iDheriUncca. 


Gai.  ii.  aiO,  347. 

Fideicommissa,  thot  is,  trusts,  might  he  compared  to  the 
institution  of  heirs,  if  the  truat  embraced  the  whole  inheritance ; 
the  gift  of  legacies,  if  it  embraced  only  a  part,  in  the  t'ofiiier 
case  they  were  termed  by  tho  jurists  Jideicomminiiariie  heredi- 
taies;  in  the  \Ktt.Qj, .fideicommin^u  xinmiltE  ri-i.  llie  text  pro- 
ceeds  to  spenk  of  the  Jide (com mi/isar ue  Iwreditates. 

The  word  Jideicommiaxum  bos  been  generally  retained  in 
the  translation,  insUod  of  trusts,  because,  as  Jideicommissa 
include  only  trusts  carrj'ing  out  the  lost  wishes  of  a  deceased 
person,  tho  word  trusts,  which  is  used  much  more  widely  in  its 
application,  might  lead  to  confusion. 

Ulpian  gives  [Reg.  25. 1)  the  following  definition  of  i.Jidei- 
commissum:  "  Quod  non  civilibus  verbis,  sed  precatice  re- 
linguitur;  nee  ex  rigore  juris  civUia  pr^p<  ' 
voluHtate  datur  retinguentu." 


flA«<*l.m 
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1.  Sciendum  itaque  et  omnia  fidei- 
commissa  primis  temporibus  infirma 
esse,  quia  nemo  invitus  cogebatur 
piwstare  id  de  quo  rogatus  erat. 
Quibus  enim  non  poterant  heredita- 
tem  vel  legata  relinquere,  si  relinque- 
bant,  fidei  committobant  eorum  qui 
capere  ex  testamento  poterant;  et 
ideo  fideicommissa  appellata  sunt, 
quia  nullo  vinculo  juris,  sed  tantum 
pudore  eorum  qui  rogabantur,  con- 

IbfkM^  /iTal  kf  tinebantur.  Postea  diTus  Augustus 
^^  semel  iterumque  gratia  personarum 

(tJti^  On^l  hjiJiyjL^  •  niotus,  vel  quia  per  ipsius  salutem 
*  rogatus  quis  diceretur,  ant  ob  insig- 

5Z    tnjv^fyinuurrf  nem  quorumdam    perftdiam,    jussit 

consulibus  auctoritatem  suam  inter- 
ponere.  Quod  quia  justum  ^idebatur, 
et  populare  erat,  paulatim  conversum 
eat  in  assiduam  jurisdictionem ;  tan- 
tusque  eonim  favor  faetus  est,  ut 
paulatim  etiam  praetor  proprius  crea- 
retur,  qui  de  fideicommissis  jus  dice- 
^  ^     ^  ret,  quern  fideicommissarium  appella- 

A-^WrATMi^W^  bant. 


in 


Ht4i^^^'^^^'     *• 


'^tHt 


1.  At  first  fideicommista  were  of 
little  force ;  frtr  no  one  could  be  com- 
pelled against  his  will  to  perform 
what  he  was  only  requested  to  per- 
form. When  testators  were  desirous 
of  giving  an  inheritance  or  legacy  to 
persons,  to  whom  they  could  not  di- 
rectly give  either,  they  then  entrusted 
them  to  the  good  faith  of  some  per- 
son capable  of  taking  by  testament; 
and  fitUicammissa  were  so  caUed,  be- 
cause their  performance  could  not 
be  enforced  by  law,  but  depended 
solely  upon  the  good  faith  of  the  per- 
son to  whom  they  were  entrusted. 
AiYerwaras,  the  Emperor  Augustus, 
having  been  frequently  moved  by 
consideration  for  certain  persons,  or 
because  the  request  was  said  to  have 
been  made  in  the  name  of  the  em- 
peror's safety,  or  on  account  of  some 
striking  instance  of  perfidy,  com- 
manded the  consuls  to  interpose  their 
authority.  Their  intervention  being 
favoured  as  just  by  public  opinion, 
gradually  assumed  the  character  of 
a  regular  jiuisdiction,  and  trusts 
grew  into  such  favour,  that  soon  a 
special  praetor  was  appointed  to  give 
judgment  in  these  cases,  and  received 
the  name  oi  fideicommiuarivs. 

Gat.  ii.  274,  275.  278.  2R.'i ;  D.  i.  2.  2.  32. 

The  limits  within  which  the  Boman  law  confined  the  power 
of  a  citizen  over  his  property  after  his  death  were  narrow ;  but 
the  freedom  given  by  the  introduction  of  obligatory  trusts  was 
singularly  wide.  A  testator,  in  order  to  give  anything,  was 
obhged  to  do  so  by  a  regular  testament,  to  adopt  prescribed 
formulae,  to  usa  the  Latin  tongue.  "He  could  not  give  any- 
thinty  to  a  vereffrinufi,  to  a  jerson  proscribed,  to  a  posthumous 
stranger,  or  to  an  uncertain  person.  The  system  oljideicbm- 
missum  not  only  enabled  him  to  give  to  almost  any  one  he  Uked, 
and  that  in  words  the  least  formal,  and  even  without  a  testament 
at  all.  The  heredes  ah  intestato,  if  charged  with  ^fideicom- 
missum  by  th'e  person  to  whose  property  they  succeeded,  were 
obhged  to  fulfil  it.  The  Ucence  given  io  Jideicommissa  was, 
indeed,  diminished  by  different  enactments,  and  they  were 
gradually  placed  more  and  more  on  the  footing  of  legacies. 
Thus  by  one  senatus-conHultum,  passed  in  the  time  of  Hadrian, 
the  power  of  giving  9^Jidexcomm%88um  to  9i  peregrinus  (Gai.  ii. 
286);  by  another,  the  power  of  giving  one  to  a  posthumous 
stranger  or  uncertain  person  was  taken  away.     (Gai.  ii.  287.) 


t^i^  f\^rv^    r^^7vM*wvA    y^xZ  tiJi^^  (ifHU**  ^»*^  It 
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Again,  the  seitatut-cotisu/lum  Peffaiianum  subjected  Jldei- 
commissa  to  the  rules  of  the  lex  Papia  Poppeea  (Gai.  ii.  S86) ; 
and  a  tutor  could  never  be  given  by  testament,  except  directly. 
(Gai.  ii.  289.)  Fideicommtssa  were,  iudced,  always  fiomething 
beside  and  foreign  to  the  nature  of  Roman  law.  Augustus 
inorely  ordered  that,  in  a  case  of  great  hardship  the  consuls 
ahoulu  interfere.  'I'hen  a  magistrate  was  created  whose  business 
it  was  to  interfere  in  cases  which  warranted  it ;  but  there  was 
nothing  like  an  action  at  law  to  eatorce  Jideicommisaa.  The 
Jideicommissarius  applied  for  aid  as  having  equity  on  his  side ; 
and  if  the  magistrate  chose  to  interfere,  the  regular  course  of  the 
law  was  stayed,  and  the  trust  enforced,     (Ulp.  Reg.  xxv.  12.) 

The  Jtdeicomniissum  itself  did  not,  hke  a  legacy,  directly 
transfer  the  property  in  an  inheritance  or  in  any  particnlar 
tiling,  and  of  course  did  not  give  any  right  to  a  real  aoljon. 
The  restitution  or  giving  up  of  the  iniientance  was,  however, 
effected  by  the  mere  consent  of  the  heir,  even  before  tradition. 


2.  In  primis  i^lor  sciendum  est, 
opus  esse  Ut  aliquia  recto  jure  tesU- 
mento  heres  instituUnr,  ejuique  fiJei 
oonmitUtDT  at  earn  hereditutem  alii 
restltuat;  alioquin  inutile  est  tails- 
inentma,  in  quo  nemo  herea  iosti- 
tuitar.  Cum  igitur  tUquis  scrip^erit 
Lucius  Tiliui  heres  csto,  poterit  ailji- 
cere,  rogo  te,  Luci  Titi,  nt  com  pri- 
niiinl  poteris  hercdilalem  meam 
adire,  eam  Caio  Seio  reddai  reatituas. 
Potest  autem  qiiisque  et  de  parte 
Testitueuds  heredem  mgare,  et  libe- 
ruiD  est  vel  pure  vel  sub  cundjtione 
relinquere  fideieommissuia,  vel   ex 


9.  We  mnit  Arst  obserre,  thtt 
some  ooe  must  be  dnlf  appointed  beiT 
in  the  testament:  and  then  it  must  be 

entrusted  to  his  good  faith  to  reaUtre 
the  inheritance  to  some  other  person ; 
for,  the  testament  is  ineffectual  in 
vhich  no  one  ia  instituted  heiT. 
And  therefore,  ulien  s  testator  hax 
Eljd,  Let  Lucius  Titius  be  my  heir, 
lie  may  add,  and  I  request  fon, 
Lucina  Titius,  that,  so  soon  as  yon 
OBD  enter  upon  my  inheritance,  you 
will  restore  it  and  give  it  np  to 
Caiua  SeiuB.  A  testator  may  also 
request  liia  heir  to  restore  a  part  of 
the  inheritance  only,  and  may  leave 
thofidricommiMum  absolutely  or  con- 
ditionally, or  on  Ibe  expiration  of  B 


G»i.  ii.  24«.  aw. 
Of  course  if  there  was  no  heir  instittited,  there  could  be  no 
person  to  charge  by  testament  with  the  trust  (itemojiduciarius); 
but  the  testator  might  charge  the  hereden  ab  intestato. 

The  person  who  made  the  Jideicommissuin  was  termed^rft'i- 
committeni ;  the  person  requested  to  perform  '\l,Jiduciariuti 
and  the  person  to  be  benefited  by  it,  Jideicommisgar ins. 

3.  ResUtnta  autem   hereditate,   is  3.  After  an  beir  has  restored  the 

quideDiquirestituii,nihiloiiunaiiheres      inheritance,  he  atill  c 


permanet ;  is  vero  qui  redpit  I 
tatem,  aliquando  heredia,  aliquando 
legaurii  loco,  habebator. 


Rut  he,  who  has  received  the  in 
heriUnce,  is  sometimes  considered  ii 
the  light  of  an  heir,  i 
in  that  of  a  legalaa. 
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Gai.  ii.  251. 


loUtnid  Oui^ 


In  order  to  protect  himself,  the  heir  who  remained  liable  to 
all  actions  of  creditors  against  the  inheritance  had  recourse  to 
a  fiction  of  law.     He  sold  the  inheritance  to  the  ^fideicomm is- 


HJuftMtu^  ^212!^>  ^^^  they  entered  into  mutual  agreements  called  empta 
\^  a     et  vend  it  <e  heredit-atiit  stipulationes  (Gai.  ii.  25ST.l)y  w£icli 


*C^^tn    — 


K4A.V 


mc 


the  Jidi/cia nun,  though  remaining  in  the  eye  of  the  law  re- 
sponsible for  the  charges  upon  the  inheritance,  was  protected 
from  ultimate  harm  b^  having  a  renicfly  against  the J^deicom- 
*  Uaiibiu  fnisaariiis.     Thus  Gains  says,  "  Olim  fiec  lieredis  loco  eraty 
7  nee  Ugatarii;  sed  potius  emjytoris" 

4.  Et  Neronia  quidem  temporibus, 


Trebcllio  Maximo  et  Annir^o  Seneca 
consnlibus,  senatos-consultum  factum 
est :  quo  cautum  est,  ut  si  licreditas 
ex  fideicommissi  causa  restituta  sit, 
omnes  ^tioncs  qua>  jure  civili  hcredi 
et  in  hercdom  oompeterent,  ei  et  in 
eum  darcntur  cui  ex  fideicommisso 
restitnta  est  hereditas.  Post  quod 
Bcnatus-consultum  pmetor  utiles  ac< 
tiones  ei  et  in  cum  qui  recipit  licredi- 
tatcm,  quasi  heredi  et  in  bcredem 
dare  conpit 


C.  7K^i' 


4.  During  the  reign  of  Nero,  in 
the  consulship  of  Trebellius  Maximus 
and  Anna'us  Seneca,  a  senatus-con- 
iultum  was  passed,  providing  that, 
after  an  inheritance  had  been  re- 
stored under  a  JideicommiuutHf  aU 
actions,  which  by  the  civil  law  might 
be  brought  by  or  against  the  heir, 
should  be  permitted  for  and  against 
him,  to  whom  the  inheritance  was 
restored.  After  this,  the  prrctor  be- 
gan to  give  equitable  actions  for  and 
against  the  person  who  received  an 
inheritance,  as  if  he  were  the  heir. 


XA***-**-^- 
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J    hm^^  ^       The  senatus-confjultum  Trebel/iOfium  (a.d.  62)  did  away 
.    ff^       with  the  necessity  of  any  such  fiction  as  that  of  a  sale.     The 


Jideicommissarius  stepped  at  once  into  tlie  place  of  the  heres 
ififttitutus.  All  the  actions  belonging  to  the  inheritance  were 
given  him  in  the  shape  of  actionem  utiles,  (See  Introd.  sec. 
108.)  If  creditors  sued  tlie  heres  institutus,  he  had  the 
exceptio  restitutte  hereditatis;  he  might  plead  that  he  had 
parted  with  the  inheritance  as  he  had  been  directed. 


6.  Sed  quia  heredes  scripti,  cum 
aut  totam  hereditatom  aut  pene  to- 
tam  plerumque  restituere  rogaban- 
ttu*,  adire  hereditatcm  ob  nullum  vel 
minimum  lucrum  reciLsabant,  atque 
ob  id  extingiiebantur  fideicommissa, 
postea  Vespasiani  AugiLsti  tempori- 
bus, Pegaso  et  Pusione  consnlibus, 
senatus  censuit  ut  ei  qui  rogatus 
esset  hcreditatem  restituere,  perinde 
liceret '  quartam  partem  retinerc,  at- 
que lege  Falcidia  ex  legatis  retinere 
conceditur.  >  •£&  singulis  quoque 
rebus  quae  per  fideicommissum  relin- 
quuntur,eadem  retentio  permissa  est 


5.  But,  the  instituted  heirs  be- 
ing in  most  cases  requested  to  re- 
store the  whole,  or  almost  the  whole, 
of  an  inheritance,  often  refused  to 
accept  it,  as  they  would  receive  little 
or  no  advantage,  and  ihnfi  fideicom- 
missa were  frequently  extinguished. 
Afterwards,  during  tlie  reign  of  the 
Emperor  Vespasian,  in  the  consul- 
ship of  Pegasus  and  Pusio,  the 
senate  decreed,  that  an  heir,  who  was 
requested  to  restore  an  inheritance, 
might  retain  a  fourth,  just  as  in 
the  case  of  legacies  he  miglit  by 
the  Falcidian  law.    And  the  same 
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PoBt  quod  Benatiu-eonEUltDii)  tpw 
beres  onera  hereditaria  Bostinebat; 
ille  antero  quiez  flilricoinmiBso  reca- 
jut  partem  heraditatiB,  legatarii  parti- 
•lii  loco  erat,  id  mt,  ejus  legatarii 
cni  pare  bonomm  legabatur :  qme 
Bpeciea  tegati  partido  vocsbatar,  qoia 
CDiD  b  erode  legatoiiiu  partiebalur 
heredilatsm.  UnJe  quic  solebaot 
gtipulationee  inter  heredcni  et  parlia- 
rimn  legatarimn  ioterponi,  mdem  in- 
leipoDebantiiT  inter  cum  qoi  ex  fldei- 
eotnmisso  recepit  bereditatcm,  et 
heredem,  id  est,  iit  et  lucmm  et  dam- 
num hereditarium  pro  rataparte  inter 


deduction  ia  allowed  in  pailicoUr 
thingB,  wbioh  are  left  hj  a  ^dci- 
cammitMiait.  For  some  time  after 
tbis  trttaiyi-coHtiilium  the  beir  alone 
bore  tlie  charges  of  the  inheritancB  ; 
and  ha  vbo  had  reeeiTed  a  share  or 
part  of  an  inberitance,  under  t,Jidti- 
commiaum,  ma  regarded  as  a  part 
legatee ;  that  is  of  a  legatee  having 
a  legacj  of  a  share  of  the  propeK;,  a 
epedes  of  legacy  which  was  called 
partition,  becaiue  the  legatee  took  a 
part  of  the  inheritance  together  with 
the  heir.  Tlius  the  same  etipula- 
tions  which  were  former];  in  use  be- 
tween the  heir  and  partiar;  legatee, 
were  likewise  made  between  the  per- 
son who  received  tbe  inheritance 
under  the  fidticottmiuiHu  and  the 
heir,  that  ia,  they  would  share  the 
benefits  end  the  charges  of  the  in- 
bcTitence  between  them,  in  proporiion 
to  their  respecllre  interests. 


The  lena/ui-consultuin  Trebeilianttm  protected  \he  Jtduci- 
arius  from  aDy  linrm ;  but  it  gave  him  no  incitement  to  enter 
on  the  inliDritanco.     "VMiy  should  he  take  an  inlicritiincc  whieh   />l/i.  «*«« 

he  hiid  inBtantly  to  transl'cr  to  anotlier  ?     The  trust  might  thus '.     ^ 

perish;  and,  to  remedy  Hus,the  seiiatiis-coHiuftum  Pi'^axiaaum  ii<tS'**  jx 
(a.D.  70)  permitted  tJie  hereii  instilatiin  to  retain  a  fourth,  .just 
as  the  li:r  Fulctaui  permitted  in  the  case  of  legacies.  Even 
tlie  term  quarta  Falcidia  was  applied  to  the  fourth  retained 
hy  the  JiduciariuH  hneg.  (D.  xxxvi.  1.  Ifi.  9.)  Ihc  Jidei- 
commisnariuii  thus  became  exactly  like  a  legatee ;  and,  as  having 
a  definite  part  of  the  inheritance,  he  was  considered  in  the  light 
of  a  legatee  of  a  part  of  the  inheritance. 

A  testator  sometimes  gave  a  legatee  not  n  pniticulnr  thing, 
but  a  certain  share  in  his  wliole  property.  The  legatee  (tlw?n 
termed  leffatariim  partianus)  took,  in  tliis  caBe,j>er  tt/iiter«i- 

tatcm;  but  lie  was  not  thcTeby  made  an  heir,  not  having  been     ■  

formally  instituted ;  and  it  there  was  no  heir  who  entered  on    l<]UtVl*^ 
the  inheritance,  the  legacy  was  extinguished.     The  claims  of  i-'      - 


creditors  against  the  inheritance  were  made  exclusively  against 
tbe  heir,  and  the  heir  alone  could  recover  sums  due  to  the 
inheritance.  Thus  it  was  necessary  tJiat,  if  the  heir  pdd  a 
creditor,  the  legatee  should  account  to  him  for  a  part  of  "the 
payment  proportionate  to  his  stiare  of  the  inheritance ;  while 
if  the  legatee  wished  that  his  share  should  be  mereased  by  the 
payment  of  a  debt  due  to  the  inheritance,  he  could  only  effect 
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this  through  the  heir.  Accordingly  they  made  stipulations  with 
each  other,  termed  stipulationeH  partis  et  pro  parte.  By  one 
of  these  stipulations  tlie  heir  bound  the  legatee  to  pay  a  pro- 
portion of  sums  expended  in  satisfaction  of  claims  against  the 
inheriUmce ;  by  the  other  the  legatee  bound  the  heir  to  account 
to  him  for  his  share  of  sums  received  in  satisfaction  of  debts 
owing  to  the  inheritance.  Such  legacies  became  obsolete  from 
the  time  that  Jideicommissa  and  legacies  were  placed  on  the 
same  footing. 


6.  Ergo  r!  qiiidcm  non  phis  quam 
dodrantem  hereditatis  scriptus  lieres 
rogatuft  sit  restituerc,  tunc  ex  Tre- 
beUiano  senAtus-coDsulto  restitucba- 
tor  hereditas,  et  in  utrumque  actiones 
hereditaria  pro  rata  parte  dabantur, 
in  heredem  qiiidem  jure  civili,  in  eum 
vero  qui  recipiebat  liereditatera  ex 
senatus-consullo  TrebeUiano,  tam- 
quam  in  heredem.  At  si  plus  quam 
dodrantem  vel  etiam  totam  beredi- 
tatom  restituere  rogatus  sit,  locus 
erat  Pegasiano  senatus-consulto,  et 
hercs  qui  semel  adierit  lieroditatcm, 
si  raodo  sua  voluntate  adierit,  sive 
retinuerit  quartam  partem  sive  re- 
tinere  noluerit,  ijise  universa  onera 
hereditaria  sustinebat:  sed  quarta 
quidem  retenta,  quasi  partis  et  pro 
parte  stipulationes  interponebanttur, 
taroquam  inter  partiarium  legatarium 
et  heredem ;  si  vero  totam  beredi- 
tatem  restitueret,  emptn?  et  venditiQ 
hereditatis  stipulationes  intcrpone- 
bantur.  Sed  si  rocuset  scriptus  lieres 
adire  hereditatem,  ob  id  quod  dicat 
eam  sibi  suspectam  esse  quasi  dam- 
nosam,  cavetur  Pegasiano  senatus- 
consulto  ut,  desiderante  eo  cui  resti- 
tuere rogatus  est,  jussu  prtctoris  adcat 
et  restituat  bereditatem,  pcrindeque 
ei  et  in  cum  qui  recipit  bereditatem, 
actiones  darentur  ac  juris  est  ex  Tre 
belliano  senatus-consulto.  Quo  casu 
nullis  stipulationibus  est  opus;  quia 
simul  et  buic  qui  restituit,  securitas 
datur,  et  actiones  bereditariio  ei  et  in 
eum  transferuntur  qui  recepit  beredi- 
tatem, utroque  senatus-consulto  in 
hac  specie  concurrente. 


6.  Therefore,  if  the  institnted  heir 
was  not  requested  to  restore  more 
than  three-fourths  of  the  inheritance, 
lie  restored  such  part  in  accordance 
with  tlie  pro\ision8  of  the  tenatut- 
ct)n$ultum  TreheUianum ;  and  all  ac- 
tions which  concern  an  inheritaoce, 
might  be  brought  against  each  ac- 
cording to  their  respective  shares — 
against  Uie  heir,  by  the  ci\il  law,  and 
against  him  who  received  the  in- 
heritance, by  tlie  tenatun-cantvUum 
TreheUianum,  as  against  an  heir. 
But  if  the  instituted  heir  was  re- 
quested by  the  testator  to  restore  the 
whole  inheritance,  or  more  than 
three-fourths,  then  the  tenatus-con- 
suUum  Pegasianum  became  appli- 
cable; and  the  heir  who  had  once 
entered  on  the  inheritance,  provided 
he  did  so  voluntarily,  was  obliged  to 
sustain  all  the  charges  of  the  inheri- 
tance, whether  he  had  retained,  or 
had  declined  to  retain  his  fourth. 
But,  when  the  heir  did  retain  a  fourth 
part,  the  stipulations  termed  partU  et 
pro  parte,  were  entered  into,  as  be- 
tween a  legatee  part  and  an  heir; 
and,  when  the  heir  did  not  retain  a 
fourth,  then  the  stipulations  termed 
empta  et  vendita  hereditatis^  were 
made  bctweeu  them.  But  if  the  in- 
stituted heir  refused  to  enter  on  tlie 
iuheritance,  alleging  that  he  feared 
he  should  lose  by  doing  so,  it  was 
provided,  by  the  senatus-coHsuHum 
Pegaxiatiunty  that,  on  the  demand  of 
him  to  whom  he  had  been  requested 
to  restore  the  inheritance,  he  should, 
under  an  order  of  tlie  pnetor,  enter 
on  the  inheritance,  and  restore  it; 
and  that  all  actions  might  be  brought 
by  or  against  him  who  received  the 
inheritance,  as  in  a  case  falling  under 
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the    itTialiiM-eoiualliiwt    Trebetlianum. 
Ani  in  thin  cum  BlJpalationB  are  oat 
nec«ssat7i  ^"'^  '^^  ''^i  *''°  rwUo'et 
ths  inheriUiice,  is  ucnred,  and  all 
aclions  coac«niing  an  inberiUnee  an 
tranafeired  to  aod  agiinit  him,  bj 
whom  it  is  received,  there  bang,  in 
this  inslance,  a  coDcmrent  applica- 
tion of  both  teHalm-amMuUa. 
On.  iL  295-398. 
The  senatus-conaultum  Trehellianum  was  not  abrogated  by 
tbe  Pegasianum.     They  applied  to  different  cnscB.     If  the 
fourth  Affere  expreaely  reserved  tn  the  hereK_fiduciarius ,  he  took 
tlie  other  three  paits,  and  immediately  restored  or  transferred 
th em  to  the  fideicommissariui,  who  had  the  position  of  Aeret 
^deicom misaa rius ,  and  all  the  actioDS  belonging  tu  the  inherit- 
ance, so  far  ae  hie  share  extended.     But  if  the  fourth  vas  not 
reserved,  the  aenatut-consultumPegasiantim  became  applicable. 
The  ^duciarius  herea  retained  the  fourth,  and  the  ^Wct'coot* 
miaaariuB  held  the  position  of  a  legatee.     The  herea  inatitutua 
might,  hoTrever.  not  choose  to  retain  the  fourth.     He  might 
enter  ~on  the  inheritance,  and  at  once  roluntarily  transfer  the 
whole  to  ahe  Jideicommitaariua.     Neither  senatua-conauitum 
then  applied,  and  he  had  to  protect  himself  by  the  old  atipulu- 
tiotiea  empta  et  vertdita  hereditatia.     If  he  refused  to  enter 
on  the  inheritance,  the  prtetor  comppllpd  hipi.  hy  n  pnwpr  given 
in  the  senatua-conauitum  Pegaaianum,   and  he   was  placed 
exactly  in  the  same  position  as  if  he  had  entered  under  the 
aenatueconsiiltum  TrebelUanum.    He  had  no  fourth  reseryed 
for  him ;  and  all  action  passed  at  once  to  the  fideicommiaaa- 
riua. 


7.  Sed  quia  slipulationes  ex  Bsoa- 
tUR-eonsulto  FegHeiuio  descendentes 
eC  ipsi  antiquitati  diBpltcueniat ;  et 
quibtudun  cKBibtu  capliosaR  eas  homo 
eicelsi  iogeiiii  Pipiniuiiu  appellat, 
et  nobis  in  legibua  magis  simplicitai 
quam  difficaltaa  placet,  idco  omnibug 
nobis  «uiige9lJa  twn  similitadiaibTiB 
quam  differenCiis  nlriusque  aenatus- 
coDSulii,  placuit,  eiploHO  aenatua- 
consulio  Pegasiauo  quod  poBtea 
Bnperveoit,  omnem  aucloritatem  Tre- 
belliano  senatoa-coDBnllo  presure, 
nt  ex  eo  fldeicommiBaaric  hereditatei 
Testitnantnr,  sive  habe*t  herea  et 
*olontate  testatorii  quart  am,  sive 
plus  Ri*e  minna  aive  nihil  penittu: 


7.  Bat,  as  the  atipnlatioDB,  vhich 
arose  tiom  tbe  tmiliii-amniltym  Pe. 
jronaninn,«»re  diiipleaaiDg  even  ti>  the 
andenls,  and  PapiniBD,  a  man  oFgreM 
genius,  conHiden  tliem  in  xome  casea 
as  captious ;  and,  as  we  prefer  unt- 
plicityto  complexil;  in  matters  of  lav, 
we  have  been  pleased,  upon  comparing 
the  points  of  agreement  and  disagree- 
ment in  these  two  «na(MJ- conn/fa,  to 
abrogate  the  tamlvi-conmlliim  Prga- 
liativM,  which  was  subsequent  to  the 
irnafui-coRiuHNm  TnMliatiim,  and 
to  give  an  ezclnsiTe  aulboritj  to  the 
inia(iii-»ii(N/lin>i  TrtMliamnK,  hj 
vhich  all  fidtricommissaij  inheii- 
tancea  shall  be  reatored  fur  the 
futOK,  whether  the  testator  Las  given 


{)oi 
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quarta  apnd  eum  rexnanct,  liceat  ei 
vel  qiiartam  ^el  qucxl  dcest  ex  oostra 
auctoritate  retinere  vel  repetere  solu- 
turn,  quasi  ex  Trebelliano  senatus- 
coDsulto  pro  rata  portione  actionibus 
tarn  in  heredem  quam  in  fideicom- 
missarium  competentibiu.  Si  yero 
totam  hereditatem  sponte  refltituerit, 
omnes  hereditaria)  actiones  fideicom- 
xnissario  et  advorsus  eum  competunt. 
Sed  etiam  id  quod  prRcipuom  Pega- 
siani  senatus-consulti  fuerat,  ut  qnan- 
do  recusabat  heres  scriptus  sibi  datam 
hereditatem  adire,  necessitas  ei  im- 
poneretur  totam  hereditatem  volenti 
fideicommissario  restituere,  et  omnes 
ad  eum  et  contra  eum  tranKire  ac- 
tiones, et  hoc  transponimus  ad  sena- 
tus-cousultum  Trebellianum :  ut  ex 
hoc  solo  et  necessitas  heredi  impona- 
tur,  si  ipso  nolento  adire  fideicom 
missarius  dcsiderat  restitui  sibi  here- 
ditatem, nullo  nee  damno  nee  com- 
modo  apud  heredem  remanente.     ' 


by  his  wHl  a  fourth  part  of  his  estate 
to  Uie  instituted  heir,  or  more,  or 
less,  or  even  nothing,  so  that,  when 
nothing  is  given  to  the  heir,  or  less 
than  a  fourth  part,  he  maj  be  per- 
mitted to  retain  a  fourth,  or  as  much 
as  will  make  up  the  defidencj,  by 
virtue  of  our  autliority,  or  to  demand 
repayment  of  it  if  he  has  paid  it 
over;  and  actions  may  be  brought 
both  against  the  heir  and  ihe  JitUi- 
commiuariui  according  to  their  respeO' 
tive  shares,  as  if  under  the  ienatyM- 
coMultum  TreheUianum,  But,  should 
the  heir  voluntarily  restore  the  whole 
inheritance,  all  actions  ooncorning  an 
inheritance  may  be  brought  either 
by  or  against  the  Jideicommiuaritu, 
And,  as  to  the  most  important  pro- 
>ision  of  the  »enatu3-contuUum  Pega- 
tianuffij  that,  when  an  instituted  heir 
revised  to  accept  an  inheritance,  he 
might  be  constrained  to  restore  it  to 
ihejideicofnmisaariyt  if  he  demanded 
it,  and  to  transfer  all  actions  to  and 
against  him,  we  have  transferred  this 
provision  to  the  9tnatut-cvH9uUtim 
TrebelliamifH,  by  which  alone  this  ob- 
ligation is  now  laid  upon  the  heir, 
when  he  himself  refuses  to  enter  on 
the  inheritance,  and  the  Jidetcom^ 
missarius  is  desirous  that  it  should 
be  restored,  the  heir  in  this  ease 
receiving  neither  gain  nor  loss. 

Justinian  unites  the  two  senatus-consulta  into  one,  giving 
them  the  name  of  the  sen  at  us- consul  turn  TreheUianum,  The 
heir  is  to  retain  the  fourth,  and  the  action  will  be,  in  all  cases, 
transferred  to  the  Udeicom missarius.  who  will  thus  be  always 
in  loco  Jieredis,  Under  the  old  system,  either  party  was 
exposed  to  the  risk  of  the  other  party  to  the  stipulation  becoim- 
ing  unable  to  fulfil  his  engagement. 

Before  the  legislation  of  Justinian,  the  heres  could  not  re- 
demand  the  fourth,  if  he  had  once  paid  it  over.  (Paul.  Sent. 
iv.  3.  4.) 


8.  Nihil  antem  interest,  utrum  ali- 
quis  ex  asse  heres  institutus  aut  totam 
hereditatem  aut  pro  parte  restituere, 
an  ex  parte  heres  institutus  aut  totam 
eam  partem  aut  partem  partis  resti- 
tuere rogatus  sit;  nam  et  hoc  casu 
eadem  observari  pra^cipimus,  quas  in 


8.  But  it  makes  no  difference, 
whether  the  heir  is  instituted  to  the 
whole  inheritance,  and  is  requested 
to  restore  the  whole  or  a  part,  or 
whether  being  instituted  to  a  part 
only,  ho  is  requested  to  restore  that 
entire  part,  or  a  portion  of  it,  for  we 
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totiiis  hereditatis   restitiitione   dixi-      enjoin  that  the  same  roles  be  ob- 
mus.  Berved  in  the  latter  case,  as  in  case 

of  restitution  of  the  whole. 

Gai.  ii.  259. 


0.  Si  quis  nna  aliqua  re  deducta 
sive  pnecepta  quse  qaartam  continet, 
velnti  fundo  vel  alia  re,  rogatas  sit 
restitaere  hereditatem,  simili  mode 
ex  Trebelliano  senatns-consnlto  resti- 
tntio  fiat,  perinde  ac  si  quarta  parte 
retenta  rogatas  esset  reliquam  here- 
ditatem restituere.  Sed  illud  interest, 
quod  altero  casu,  id  est,  cum  deducta 
sive  prscepta  aliqua  re  restituitur 
hereditas,  in  solidum  ex  eo  senatus- 
consulto  actiones  transferuntur,  et 
res  qusB  remanet  apud  heredem  sine 
ullo  onere  hereditario  apud  eum  re- 
manet, quasi  ex  legato  ei  acquisita ; 
altero  vero  casu,  id  est,  cum  quarta 
parte  retenta  rogatus  est  heres  resti- 
tuere hereditatem  et  resUtuit,  scin- 
duntur  actiones,  et  pro  dodrante  qui- 
dem  transferuntur  ad  fideicommissa- 
rium,  pro  quadrante  remanent  apud 
heredem.  Quin  etiam,  licet  una  re 
aliqua  deducta  aut  prsecepta  resti- 
tuere aliquis  hereditatem  rogatus  est, 
qua  maxima  pars  hereditatis  conti- 
neatur,  tcque  in  solidum  transferun- 
tur actiones,  et  secum  deliberare  de- 
bet is  cui  restituitur  hereditas,  an  ex- 
pediat  sibi  restitui.  Eadem  scilicet 
interveniunt,  et  si  duabus  pluribusTe 
deductis  preeceptisyc  rebus  restituere 
hereditatem  rogatus  sit;  sed  et  si 
certa  'summa  deducta  prseceptave, 
quflB  quartam  vel  etiam  maximam 
partem  hereditatis  continet,  rogatus 
sit  aliquis  hereditatem  restituere, 
idem  juris  est  Quee  autem  diximus 
de  eo  qui  ex  asse  heres  institutus  est, 
eadem  transferemus  et  ad  eum  qui 
ex  parte  heres  scriptus  est. 


9.  If  an  heir  be  requested  by  a  tes- 
tator to  give  up  an  inheritance,  after 
deducting  or  excepting  some  particu- 
lar thing,  equivalent  to  a  fourth  of  the 
whole,  as  a  piece  of  land,  or  any- 
thing else,  he  will  give  it  up  under 
the  aenatus-cofuuUum  TVebellianum^ 
exactly  as  if  he  had  been  requested 
to  restore  the  remainder  of  an  inhe- 
ritance, after  reserving  a  fourth.  But 
there  is  this  difference,  that,  in  the 
first  case,  when  an  heir  is  requested 
to  give  up  an  inheritance,  alter  de- 
ducting or  excepting  a  particular 
thing,  then,  according  to  that  ienatus- 
consulium,  all  actions  are  transferred 
to  and  against  the  fideicomrniuariui^ 
and  what  remains  to  the  heir  is  free 
from  all  incumbrance,  as  if  acquired 
by  legacy.  In  the  second  case,  when 
an  heir  is  requested  in  general  terms 
to  give  up  an  inheritance,  after  re- 
taining a  fourUi  to  himself,  all  ac- 
tions are  proportionably  divided; 
those  which  regard  the  three-fourths 
of  the  estate,  being  transferred  to 
the  fideicommistariutf  and  those 
which  regard  the  one-fourth,  to  the 
heir.  And,  even  if  an  heir  be  re- 
quested to  give  up  an  inheritance, 
after  making  a  deduction  or  exception 
of  some  particular  thing,  which  com- 
prises the  greatest  part  of  the  whole 
inheritance,  all  actions  are  still  trans- 
ferred to  the  Jideicommissariusy  who 
ought  always,  therefore,  to  consider 
whether  it  will  be  expedient  or  not, 
that  the  inheritance  should  be  given 
up  to  him.  All  this  applies  equally, 
whether  an  heir  be  requested  to  give 
up  an  inheritance  after  a  deduction 
or  exception  of  two,  or  more,  parti- 
cular things,  or  of  a  certain  sum  of 
money,  which  may  comprise  a  fourth 
or  even  the  greatest  part  of  the  in- 
heritance. What  we  have  said  of  an 
heir,  who  is  instituted  to  the  whole 
of  an  inheritance,  applies  equally  to 
one  who  is  instituted  only  to  a  part 

J),  zzxn.  1. 1. 16.  21 ;  D.  xxxvi.  1.  30.  3. 

If  the  testator  gire  a  particular  object  to  the  heres  ifistitutun 
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"which  was  equal  in  value  to  the  fourth  of  the  inheritance,  the 
law  considered  this  as  a  specific  legacy  given  to  the  heres.  The 
Jideicommissarius  took  the  whole  inheritance  except  this  part, 
and  all  tlie  actions  of  the  whole  inheritance  were  transferred  to 
him.  Justinian  retains  this  distinction  between  a  particular 
object  being  given,  and  a  general  direction  to  retain  a  fourth. 
If  a  particular  object  were  given  not  equal  in  value  to  a  fourth, 
the  heir  would  retain  enough  to  complete  his  fourth ;  and  all 
actions  relating  to  the  part  so  retained  would  pass  to  him,  and 
all  others  to  the ^deicommissarius,     (Cod.  vi.  50.  11.) 


10.  Privterea  intestatus  quoqiie 
XDoriturus  poteHt  rogare  eiim,  ad  quern 
bona  sua  vel  legitimo  jure  vel  Iiono- 
rario  pertiuere  intelligit,  ut  heredi- 
tatem  suara  totam  partemve  ejus,  aut 
rem  aliquam,  veluti  fundum,  bomi- 
nem,  pecuniam  alicui  restituat ;  cum 
alioquin  legata  nisi  ex  testamento  non 
Taleant. 


10.  Moreover,  a  man  about  to  die 
intestate,  may  request  the  person,  to 
whom  his  estate  will  pass,  either  bj 
the  ci\il  or  prsetorian  law,  to  give  up 
to  a  third  person  the  whole  inherit- 
ance, or  a  part  of  it,  or  any  particu> 
lar  thing,  as  a  piece  of  land,  a  slave, 
or  a  sum  of  money.  Legacies,  on 
the  contrary,  are  only  valid  when 
given  by  testament 


Gai.  ii.  270 ;  D.  xxxi.  36.  • 

Antoninus  Pius  extended  the  provisions  of  the  senaius-con- 
sulta  Trehellianum  and  Pegasianum,  to  trusts  imposed  on 
heredea  ah  intestato,     (D.  xxxv.  2.  18.) 


11.  Eum  quoque  cui  aliquid  resti- 
tuitur,  potest  rogare  ut  id  rursum 
alii,  aut  totum  aut  pro  parte,  vel  etiam 
aliquid  aliud  restituat 


11.  A  JitUicommitaariua  may  also 
himself  be  requested  to  give  up  to 
another,  either  the  whole  or  a  part 
of  what  he  receives,  or  even  any- 
thing else. 


Gai.  ii.  271. 

The  Jideicommissariua,  who  "was  thus  only  a  vehicle  to  pass 
on  the  Inhentance  to  another  ^deicommisfiariu8^__cou\d  not 
retain  a  tburtn  tor  bimseii:.  The  object  of  the  lex  Falcidia 
was  merely  to  secure  a5  heir,  not  in  all  cases  to  give  a  fourth 
to  the  person  who  virtually  had  the  inheritance ;  but  when  the 
heir  entered  on  the  inheritance  by  order  of  the  preetor,  then  the 
Jideicommissarius  stood  in  the  place  of  the  heir,  so  far  as  to 
be  able  to  apply  the  lex  Falcidia ,  as  if  representing  the  heir, 
against  legatees,  but  not  against  a  second  Jldeicommiaaariua. 
(D.  xxxvi.  1.  63.  4.) 


12.  Et  quia  prima  fideicommisso- 
rum  cunabula  a  fide  heredum  pen- 
dent, et  tarn  nomen  quam  substan- 
tiam  Qccepenint,  et  ideo  divus  Au- 
gustus ad  necessitatem  juris  ea  de- 
traxit,  nuper  et  nos  eumdem  princi- 


12.  Originally  all  fiduciary  gifts  de- 
pended only  upon  the  good  faith  of 
the  heir;  whence  they  took  their 
name  as  well  as  their  character.  To 
remedy  this  the  Emperor  Augustus 
made  them  obligatoxy  in  law,'  and  we 
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pnn  inpcian  contendBtitet,  ei  tacto 
quod  Triboniknus,  lir  eieelsuB,  ques- 
tor  sacri  palal" 


,Bin  ili 


ipo,ii 


si  teotator  fidei  beredis  i 
at  Tel  hereditalem  vel  specials  fidei- 
commUaum  restituat,  et  neqae  ex 
■eriptnra  neque  ex  quinque  le^tium 
namero  qui  io  fldeicommissw  legili- 
miu  ewe  noscilnr.  possit  res  muii- 
bsUri,  ted  vel  pauciores,  quRin  quin- 
que vel  nemo  penttua  teaiia  interre- 
Derit,  tuDO  aive  pater  heredis  sive 
alias  qnieuini[iie  sit  quiSdem  heredia 
elegeril,  et  ab  eo  restitui  aliquid  vo- 
lueril,  Hi  hereg  perfldia  tentus  adim- 
plere  fldem  recusat  negando  rem  ita 
esM  subReentam,  si  fideicommisaa- 
tiuB  jusjurandum  ei  detulerit,  cum 
prias  ipse  da  ealumDia  juraverit,  ne- 
eeno  eum  habere  vel  juxjuraiidun] 
■ubire  quod  nihil  t^e  a  testatore  aii- 
diiit,  vel  recusaplem  ad  Bdeicom- 
nissi  Tel  nniveniutis  Tel  specialia 
iolutionem  coarctari,  ne  pen-At  ulti- 
ma Tolnnlaa  teatatoris  fldei  heredis 
commissa.  Kadem  obserrari  ceosni- 
mna,  et  si  a  l^atario  vel  fideicom- 
nissaiio  aliquid  Bimililer  rclirtum 
■iL  Quod  si  is  ■  quo  relictnni  dici- 
tar,  oonfiteatur  qaidem  a  sa  aliquid 
Ttflictum  eu*,  Bed  «d  legis  sub^lita- 
tem  decnirat,  omniuodo  solTere  co- 
geadns  est. 


bavB  lately  endeavooRd  to  surpaiu 
that  prince  ;  and,  on  the  o«easiaii  of 
a  caie  brought  lo  our  notjce  by  the 
most  eminent  Triboriian,  the  qiiipstor 
of  our  tacred  palace,  ve  have  enacted 
by  a  Goniititution,  tliat,  if  a  tealatot 
ntrusled  lo  the  failli  of  his  heir 


the 


ny  particular  thing,  and  the  fact 
cannntbe  provad  either  byanvwiiiiug 
or  by  Qre  witnesses  (the  legal  num- 
ber in  such  eases),  there  having  been 
(ever,  or  perhaps  no  witnesses  pre- 
sent, then,  whether  it  is  his  father 
who  has  thus  trusted  to  the  good 
faith  of  the  heir,  and  begged  him  to 
restore  the  inheritance,  or  whether  it 
is  anyone  elae,  if  the  heir  perfldi- 
onsly  refuse  to  make  ibe  resliludon, 
and  deny  the  whole  transaction,  tha 

Jideirommiuariui  having  previouslj 
himself  Hwoin  to  his  own  good  futh, 
Disy  put  Che  heir  to  his  oath  ;  and 
thus  force  him  either  to  deny  having 
received  any  such  trust  upon  oath,  or 
to  fHitfll  it,  whether  it  relate  to  tlie 
whole  inheiitance  or  to  some  parti- 
cular thing;  and  thin  is  allowed,  lest 
the  last  wishes  of  a  testator,  com- 
mitted to  the  faith  of  an  heir,  should 
be  defeated.  The  same  process  maf 
be  adopted  against  a  legatee,  or  a 

JidtiarmmMariiii  charged  with  a  re- 
stitution. And  if  any  one  so  charged 
admits  the  trust,  but  endesTonr  to 
shelter  himself  in  the  subtleties  of 
the  law,  he  may  be  compelled  to  per- 
foim  bia  duty. 


De  calumnia  juraverit,  that  is,  Le  most  swear  beforehand 
that  he  is  acting  bona  Jide,  aod  Dot  inventing  a  ground  of  liti- 
gation. 


Tit.  XXIV.    DE  SINGULIS  REBUS  PER  FIDEI- 
COMMISSUM  RELICTI3. 


Fotett  antcm  qnis  etiam  singulas 
res  per  fldeieommissnm   relinquen, 
velali  fondum,  homincm,  vestem, 
mm,  •Tgeaintn,  pwoniam  nann 


A  person  may  also  leave  paiticn- 

lar  things  by  i fidt\commat»m^a  • 

piece  of  land,  a  slare,  »  ghnnent, 

rm-      gold,  (U<rer,  ^MM^iiioiM7J  NldlM 
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tarn ;  et  vel  ipsmn  heredcm  rogare  may  request  either  his  heir  to  restore 
ut  alicni  restitoat,  vel  legatariom,  them,  or  a  legatee,  although  a  legatee 
quamvis  a  legatario  legari  non  possit      cannot  be  charged  with  a  legacy. 

Gai.  ii.  200.  271. 


1.  Potest  antem  non  solum  pro- 
prias  res  testator  per  fideicommis- 
snm  relinquere,  sed  heredis  ant  Icga- 
tarii  aut  fideicommissarii  aut  ctyusli- 
bet  altcrius.  Itaque  et  legatarius  et 
fldeicommissarius  non  solum  de  ea  re 
rogari  potest,  ut  eam  alicui  restituat 
quffi  ei  relicta  sit,  sed  etiam  de  alia, 
sive  ipsius  sive  aliena  sit :  hoo  solum 
observandum  est,  ne  plus  quisquam 
rogetiu*  alicui  restituere,  quam  ip»e 
ex  testamento  ceperit;  nam  quod 
amplius  est,  inutiliter  relinquitur. 
Cum  autem  aliena  res  per  fldeicom- 
missum  relinquitur,  necesse  est  ei 
qui  rogatus  est,  aut  ipsam  nnlimere 
et  prfpstare  aut  sestimationem  ejus 
soWere. 


1.  A  testator  may  leaye  by  fidn- 
commutim,  not  only  his  own  property, 
but  also  that  of  his  heir,  of  a  legatee^ 
of  a  Jldeicommissarius^  or  of  any 
otlier  person:  so  that  a  legatee  or 
Jideicownnistariut  may  not  only  be 
requested  to  give  what  hath  been  left 
to  him,  but  what  is  his  own,  to  even 
what  is  the  property  of  another.  The 
only  rule  to  be  observed  is,  that  no 
one  be  requested  to  restore  more 
than  he  has  received  under  the  testa- 
ment :  for  as  to  the  excess  the  dispo- 
sition is  ineffectual.  And,  when  the 
property  of  another  is  left  by  tbej?re- 
ation  of  AjideicommiMum,  the  ;)erson 
requested  to  restore  it  is  obliged 
either  to  obtain  ttom  the  proprietor 
and  deliver  tne  uufig  itselfy  of  t04>ay 
its  estimated  value. 


Oil.  ii.  261,  2G2. 

Ulpian  (Re^.  25.  5)  expresses  the  power  of  disposal  hyjfidei- 
commissum,  by  saying  that  everYthiDg  cou1<^  l^ft  <iiftpQgfi<;|  nf^in 
that  way,  that  could  he  given  by  a  legacy  per  damnationem. 

Quod  amj)liu8  est,  tnuttliter  relinqtntur.  If,  however,  the 
thing  which  the  Jideicommissarius  was  to  give  belonged  to 
him  himself,  ho  was  obliged  to  give  it,  whatever  might  be  its 
value,  if  ho  accepted  what  was  given  to  him  by  tlie  Jideicom- 
musiim,  as  he  was  considered  to  have  had  an  opportunity  of 
exercising  his  judgment,  and  not  to  have  valued  his  own  thing 
more  highly  than  that  which  he  received.     (D.  xl.  5.  24.  12.) 

2.  Freedom  may  also  be  conferred 
upon  "a  slave  by  a  fideicomnustum : 
for  an  heir,  legatee,  or  fideicommu- 
sariuSf  may  be  requested  to  enfran- 
chise him ;  nor  does  it  signify  whether 
it  be  of  his  own  slave  that  the  tes- 
tator requests  the  manumission,  or 
of  the  slave  of  his  heir,  or  of  a 
legatee,  or  of  a  stranger :  and  there- 
fore, when  a  slave  is  not  the  testator's 
own  property,  he  must  be  bought, 
and  enfranchised.  But,  if  the  pro- 
prietor of  the  slave  refuse  to  sell 
him,  as  he  may,  if  he  has  taken 
nothing  under  the  testament,  yet  the 
fineedom  given  by  the  fldeicommisatm 


2.  Libertas  quoque  servo  per  fidei- 
commissum  dari  potest,  ut  heres  eum 
rogetur  manumittere,  vel  legatarius 
vel  fldeicommissarius ;  neo  interest 
utrum  de  suo  proprio  servo  testator 
roget,  an  de  eo  qui  ipsius  heredis  aut 
legatarii  vel  etiam  extranei  sit :  itaque 
et  alienus  servus  redimi  et  manu- 
mitti  debet.  Quod  si  dominus  eum 
non  vendat,  si  modo  nihil  ox  judicio 
ejus  qui  reliquit  libcrtatem,  rccepit, 
non  statim  extinguitur  fldcicommis- 
saria  libertas  sed  differtur ;  quia  pos- 
sit tempore  procedentc,  ubicumque 
occasio  servi  redimendi  fuerit,  pne- 
Btari  libertast    Qui  aotem  ex  fldei- 
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s  St  libertos,  etiunsi  teBta- 
torU  eerroB  ait,  sed  ^us  qui  muia- 
millit ;  at  i»  qui  directo  testtaaenta 
liber  esse  jnbetnr,  ipsina  testatcns 
libertus  flt,  qoi  etjam  OrcLDUs  appel- 
Ittnr.  Keo  alius  nllua  direeui  ex 
teatamecto  lib«rtlttem  halrare  potest, 
qn&m  qui  ctroque  tempore  tastBtoiia 
fueiit,  et  quo  faceret  testamenlum  et 
qao  moreretur ;  directo  autem  libertaa 
tnuo  dan  Tidetur;  cum  con  ab  alio 
aerrnm  manumitli  rogat,  sed  velut  ex 
BUD  teatatuento  libertatem  d  comp«- 
teremlt. 


is  not  eitinguished,  but  deferred 
onl;  until  it  ma;  be  possible  in  the 
course  of  time,  on  any  occaaion  offer- 
ing of  purchasing  tbe  Blave,  to  effect 
Ilia  eufhuichisenent.  Tbe  bIbts 
wlio  ia  eniVancbised  in  pnniunce  of 
a  Jiifrimnmiuuni,  does  not  become  the 
Ireedman  of  the  testator,  slUiough  bs 
was  the  testator's  own  slaTe,  but  be 
becomes  tlie  freedman  of  that  person 
who  enfranchises  him,  But  a  slave 
who  receives  his  hberty  direct];  from 
the  testament,  becomes  tbe  freedman 
of  the  testator,  and  is  said  to  be 
Oranui;  and  no  one  can  obtain  libertj 
directly  by  testament,  unless  he  wera 
the  slave  of  the  testator,  both  at  tbs 
time  of  the  teslAtor's  mailing  hia 
testament,  and  alao  at  that  of  bis 
death.  Liberty  is  given  directly,  when 
a  testator  does  not  request  that 
freedom  be  given  to  his  slave  b; 
another,  but  gives  it  himself  by  vir-  ' 
tue  of  his  own  tcstameDt 


This  IB  an  instance  in  which  a  rtifTpiynps  is  etill  allowed  by 
Jnetinian  to  eubsiet  between  legacies  and  ^deicommissa.  The 
direct  gift  of  liberty  by  a  legacy  diffflf?  fir^m  the  indirect  gift 
b^  ajideicommigsum.  It  was  the  opinion  of  Gaius,  that  if  the 
master  of  the  slave  refused  to  sell  the  slave  for  a  reasonable 
price,  theJtJeicommissum  perished.  (Gai.  ii.  265.)  Justinian, 
in  accordance  with'  a  rescript  of  the  Emperor  Alexander  (C. 
Tii.  4.  6),  decides  that  it  is  only  delayed. 

If  a  testator  enfranchised  directly  a  slave  that  could  not  be 
80  enfranchised,  the  gift  of  liberty  would  be  as  valid  as  ^Jidei- 
commtMum. 

Orcinm,  from  Orctis;  because  be  is  tbe  freedman  of  one 
departed. 


3.  Verba  autom  fideiconunissomm 
b«a  maxime  in  nsn  habentur :  peto, 
Togo,  volo,  mando,  fldei  ttUD  com. 
mitto.  Qu»  perinde  singula  flrma 
sunt,  atque  ai  ouuua  in  minm  con- 


3.  The  terms  generall;  used  in 
mailing  fidcimnmitia  are  tbe  follow- 
ing: I  request.  I  ask.  I  desire.  I  com- 
mit. I  entrust  to  thy  Rood  faith ;  and 
each  of  them  is  of  aa  much  forc« 
separately  as  all  of  them  placed  to- 
gether. 


The  expressions  by  which  ajideicommisgum  is  created,  were 
quite  immaterial,  provided  that  the  wishes  of  tbe  testatur  could 
be  ssoertained. 
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Tit.  XXV.    DE  CODICILLIS. 


Ante  Aogusii  tempora  constat  co- 
dicillorum  jus  non  fuisse,  sed  primus 
Lucius  Lentulus,  ex  cujus  persona 
etiam  fideicommissa  coeperunt,  codi- 
cillos  introduxit.  Nam  cum  decede- 
ret  in  Africa,  scripsit  codicillos  testa- 
xnento  confirmatos,  quibus  ab  Au- 
gudto  petiit  per  fideicommissum  ut 
faceret  aliquid ;  et  cum  divus  Augus- 
tus voluntatem  ejus  implesset,  dein- 
ceps  reliqui  ejus  auctoritatem  secuti 
fideicommissa  prsestabaiit,  et  filia 
Lentuli  legata  qua;  jure  non  debebat, 
solvit  Dicitur  autem  Augustus  con- 
Tocasse  prudentes,  inter  qnos  Tre- 
batium  quoque  ciyus  tunc  auctoritas 
maxima  erat,  et  qussisse  an  posset 
hoc  recipi,  nee  absonans  a  juris  ra- 
tione  codicillorum  usus  esset;  et 
Trebatium  suasisse  Augusto,  quod 
diceret  utilissimum  et  necessarium 
hoc  civibus  esse  propter  magnas  et 
longas  peregrinationes  qus  apud 
Tetercs  fuissent,  ubi  si  qnis  testa- 
mentum  facere  non  posset,  tamen 
codicillos  posset  Post  quie  tempora, 
cum  et  Labeo  codicillos  fecisset,  jam 
nemini  dubium  erat  qnin  codicilli 
jure  Optimo  admitterentur. 


Codicils  were  certainly  not  in  use 
before  the  reign  of  Augustus;  for 
Lucius  Lentulus,  to  whom  the  origin 
of  Jideicommiua  may  be  traced,  was 
the  first  who  introduced  codicils. 
When  dying  in  Africa,  he  wrote 
several  coaiciis,  wnicb  were  con- 
firmed by  his  testament;  and  ^in 
tnese  he  requested  Augustus  by  a 
Jidricommiuum  to  do  something  for 
him.  The  emperor  complied  with 
the  request,  and  many  other  per- 
sons following  his  example,  dis- 
charged Jideicommissa  committed  to 
them;  and  the  daughter  of  Len- 
tulus paid  debts,  which  in  strictness 
of  law  were  not  due  from  her.  It  is 
said,  that  Augustus,  having  called 
together  upon  this  occasion  persons 
learned  in  the  law,  and  among  others 
Trebatius,  whose  opinion  was  of  the 
greatest  authority,  asked  whether 
codicils  could  be  admitted,  and  whe- 
ther  they  were  not  repugnant  to  the 
principles  of  law  ?  Trebatius  advised 
the  emperor  to'  admit  them,  as  they 
were  most  convenient,  and  necessary 
to  citizens,  on  account  of  the  great  and 
long  journeys  which  they  were  fre- 
quently obliged  to  take,  during  which 
a  jnan  who,  co^ld  not  make  a  t^ta- 
ment,  might  be  able  to  make  codicils. 
And  subsequently,  Labeo  himself 
having  made  codicils,  no  one  after- 
wards doubted  their  perfect  validity. 

Codicilli  were  small  tablets  on  which  memorandums  or 
letters  were  written.  A  testator  might  naturally  address  a 
short  letter  giving  short  directions  to  Ids  heir.  When  fidei- 
commissa came  to  be  enforced,  these  letters  or  directions  were 
enforced  as  creeLtinfr  fideicommissa.  As  under  tlie  Eoman  law 
a  testator  could  make  no  alteration  in  his  testament  without 
making  an  entirely  new  testament,  ttie  use  of  codicils  seemed 
so  obvious  as  to  make  it  a  matter  of  wonder  that  the  Romans 
were  able  so  long  to  do  withoiit  their  legal  recognition. 
Codicils  might  be  made  without  there  being  any  testament  at 
all.  They  were  then  directions  addressed  to  the  heredes  ah 
intestato.  But  if  there  was  a  testament,  they  wore  always 
considered  as  attached  to  it :  if  the  testamentary  dispositions 
failed  they  failed  also,  and  all  their  provisions  were  taken  with 
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reference  to  the  time  when  the  teetatnent  was  made.      (D. 
xxix.  7.  2.  2.  and  3.  2.) 

A  testator,  by  inserting  an  express  clause  to  that  effecl^ 
termed  by  commentators  clausula  codicillaris,  might  provide 
that  hiB  testament,  if  invalid  as  a  testament,  should  take  effect 
as  a  codicil,  or,  to  speak  more  accurately,  as  codicils,  for  the 
word  was  generally  used  in  the  plural. 


1.  Non  tantum  uitein  tesUineoto 
taeUi  pol«at  qtiis  codicillos  facent,  sed 
btestftto  qniB  decedeas  fldeicommit- 
tere  codicillis  potest.  Sed  cum  ants 
t«Btamentimi  faclimi  codicilli  facli 
eraot,  Papiuionua  ait  Don  aliter  vires 
habere,  quam  si  apeciali  pastes  vo- 
luDtaU  conflnnentur;  sed  din  Se- 
vanis  et  Antoninai  rescripsenuit,  ei 
lis  co^dlluB  qui  tealameDtum  priMe- 
dnnt,  po««e  fldeiconnDisKum  peli,  si 
appareat  euni  qui  poatea  teatamen- 
tum  Fecit,  a  volunlate  qiuun  codicillis 
expresserat,  Don  i 


1.   Hot  onlj  a  person    who  hta 
already  made    bis    testament,  maf 

ing  intestate  maj  create  Jirfde^fi- 
wjna  bj  eojicils.  iJut  wben  codicils 
are  made  befo^  a  le«tament,  tbej 
canniit  Ube  cOecl,  accordiog  to  Papi- 
nian,  unlena  confirmed  by  a  special 
dispoailioa  in  t)ie  textanient.  But 
the  ejnperors  Sevems  and  Antoninus 
hsTe  dei;i>led  bj  resciipl,  tliat  a  tiling, 
left  in  trust  by  codicils,  made  befon 
a  leHtament,  may  be  demanded  by 
thejidiuimuiuoarial,  if  iC  appear  that 
the  testator  has  not  abandoned  the 
intention  which  lie  at  first  expressed 
in  iLe  codicils. 


There  was  a  distinction  between  codicils  confirmed  by  testa- 
ment, and  those  not  bo  contirmed,^  for  if  codicils  were  confirmed 
by  testament,  their  provialons  could  operate  as  legacies,  and 
not  only  Ba_^deicommissa.  A  testator  could,  by  aniicipation, 
confirm  in  his  t«stament  any  codicils  he  might  tlicreafter  make. 
(D.  zxix.  7.  8.) 


3.  Codicillis  antemheredit«sneque 
dari  neque  adimi  potest,ne  confunda- 
tor  jus  testaioentDrum  et  codicillo- 
rnmj  et  ideo  nee  eiheredatio  scribi. 
Directs  aatem  hereditas  codiuillia 
neqae  dui  neque  adimi  potest;  nam 
per  fldeicommissnm  hereditas  codi- 
cillis jure  mlinquitor.  Kec  con- 
dilionem  heredi  institute  codicillia  ad- 
jicere  neqae  substituere  directo  po- 


3.  An  inheritance  can  oetther  be 
given  nor  taken  away  by  codicils,  M 
the  different  effect  »t  testaments  and 
codicils  would  be  Iherrby  confounded, 
and  of  courae,  therefore,  no  heir  cmi 
ha  diainheiHtedljy  codieilgl  Out  it  is 
only  ilircclly  that  an  inheritance  Can 
neither  be  given  nor  tAken  away  by 
codicils,  for  it  may  be  legally  disposed 
of  in  codicils  by  means  of  a  Jfrfrirom- 
mJunn.  Nor,again,canacoDdition  ba 
imposed  on  the  institution  of  an  heir, 
□or  a  direct  substitution  be  made,  by 
codicils. 


8.   Codieilloi  antem   etiam  plorea  S.  A  penon  mt?  make  sereral  co- 

qt^  fuere  potest,  et  nnllsn  stdemni-      dicils,  and  tbey  roqaire  no  solamnilT 
tatam  acdinatioiiu  daaideianL  iatlwirfbnD. 
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D.  xxix.  7.  6. 1. 

Codicils  were  not  originally  subjected  to  any  rules  determin* 
ing  the  mode  in  which  they  were  made.  But  by  a  constitution 
of  Theodosius,  added  to  by  Justinian,  they  were  to  be  made 
uno  contextUy  either  verbaliy,  or  in  writing,  and  in  pxesenoe  of 
five  witnesses  casually  or  purposely  gathered  togeuer:  if  ihe 
codicils  were  in  writing,  the  witnesses  were  to  affix  their  mark. 
(C.  vi.  86.  8.) 


LIBER    TERTIUS. 


Tit,  L    DE  HEREDITATIBUS  QUiE  AB  INTESTATO 

DEFERUNTUR. 

Intestatos  decedit,  qui  aut  omnino  A  person  dies  intestate,  who  either 
testamentum  non  fecit,  aut  non  jure  has  made  no  testament  at  all,  or  has 
fecit ;  ant  id  quod  fecerat  ruptum  ir-  made  one  not  legally  valid ;  or  if  the 
ritomve  factum  est,  aut  nemo  ex  eo  testament  he  has  made  be  revoked,  or 
heres  extitit  made  useless ;  or  if  no  one  becomes 

heir  under  it. 

D.  xxxviii.  10.  1. 

If  a  person  died  without  a  testameot,  the  law  regulated  the 
succession  to  the  inheritance.  So  also  it  did,  if  he  left  a  testa- 
ment that  was  fatally  defective  in  form  (non  jure  /actum),  or 
if  his  testament  was  revoked,  or,  in  the  language  of  Roman 
law,  broken  (ruptum),  or  if  it  was  set  aside  as  iuofiBcious,  or 
made  useless  by  change  of  status  in  the  testator  (irritum),  or 
if  no  heir  would  accept  the  inheritance  under  it. 

If  there  was  no  testament  to  determine  the  succession,  the 
law  of  the  Twelve  Tables  gave  the  inheritance  first  to  the  sui 
heredes,  who  were  also  neceasarii  heredea,  that  is,  could  not 
refuse  to  accept  the  inheritance ;  then  to  the  agnati;  and  then, 
if  the  deceased  was  a  member  of  a  gens,  to  the  gentiles.  In 
default  of  agnati,  the  preetor  called  to  the  inheritance  the 
cognati,  or  blood-relations.  (See  Introd.  sec.  80.)  Perhaps 
the  succession  of  gentiles  lasted  to  a  time  later  than  that  of 
this  Frffitorian  succession  of  the  cognati;  but,  at  any  rate,  it 
did  not  outlast  the  Republic,  and,  therefore,  speaking  of  the 
times  when  we  are  familiar  with  Roman  law,  we  may  say  that 
the  succession  was  given  first  to  the  sui  heredes,  then  to  the 
agnati,  then  to  the  cognati.  But  some  complication  was 
introduced  into  the  rules  of  succession,  by  certain  classes  of 
persons  being,  by  different  changes  in  the  law,  raised  from  the 
rank  of  agnati  to  that  of  sui  heredes,  and  from  the  rank  of 
cognati  to  that  of  agnati.    These  changes  are.  not,  however. 
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very  difficult  to  follow,  if  wo  divide  them  according  as  they 
were  effected,  (I)  by  the  Preetor,  (2)  by  senatus-consuita,  and 
Imperial  enactments  previous  to  Justinian,  (3)  by  Justinian 
himself.  This  first  Title  treats  of  the  succession  of  sui  heredes, 
and  of  those  ranked  among  the  sui  heredes ;  the  second  and 
two  following  Titles  treat  of  the  succession  of  agnatic  and  of 
those  ranked  among  aynati.  At  the  end  of  this  Title  will  be 
found  a  short  summary  of  the  changes  in  the  law  relative  to 
the  succession  of  aui  heredes :  at  the  end  of  the  fourth  Title 
one  will  bo  found  of  the  changes  relative  to  the  succession  of 
agnati, 

Justinian  altered  the  whole  mode  of  succession  to  intestates 
by  the  118th  and  r27th  Novels.  This  change,  being  effected 
several  years  after  the  publication  of  the  Institutes,  should  not 
be  allowed  to  interfere  with  the  consideration  of  the  law  of  suc- 
cession existing  when  the  Institutes  were  published.  But,  as 
it  is  too  remarkable  and  too  well  known  a  part  of  Justinian's 
legislation  to  remain  wholly  unnoticed,  a  short  account  of  it 
will  be  given  at  the  end  of  the  ninth  Title,  which  closes  the 
part  of  the  Institutes  treating  of  successions  ab  intestato. 

1.  Intestatonmi  autem  hereditaies  1.  The  inlieritances  of  iotestates, 

ex  lege  Duodecim  Tabularum  primum  by  the  law  of  the  Twelve  Tables,  be- 
ad 8U0S  heredes  pertinent  long  in    tlie  first  place  to  the  sui 

heredeim 

Gai.  iii.  1. 


2.  Sui  autem  heredes  existiman- 
tur,  ut  et  supra  diximus,  qui  in  po- 
testate  morientis  fuerint,  veluti  filius 
filiave,  nepos  neptisve  ex  lilio,  prone- 
pos  proneptisve  ex  nepote  ex  Alio 
nato  prognatus  prognatave ;  nee  in- 
terest utrum  naturales  sint  liberi  an 
adoptivi.  Quibus  connumerari  ne- 
cesse  est  etiam  cos  qui  ex  legitimis 
quidom  matrimoniis  non  sunt  pro- 
geniti,  curiis  tamen  civitatcm  dati, 
secundum  divalium  conHlitutionum 
qu£e  super  his  posiia>  sunt  tenorem, 
heredum  suorum  jura  nanciscuntur; 
necnon  eos  quos  nostrse  amplexee 
sunt  constitutiones  per  quas  jussi- 
xnus,  si  quis  mulierem  in  suo  contu- 
bemio  copulaverit,  non  ab  initio  ef- 
fectione  maritali,  earn  tamen  cum  qua 
poterat  habere  conjugium,  et  ex  ea 
liberos  sustulerit  postea  vero  affec- 
tione  procedente  etiam  nuptialia  in- 
Btrumenta  cum  ea  fecerit,  et  filios  vel 
filias  habuerit,  non  solum  eos  liberos 
qui  post  dotem  editi  Bont,  justos  et  in 


2.  And,  as  we  have  observed  before, 
those  are  aui  heredes  who,  at  the 
death  of  the  deceased,  were  under  his 
power ;  as  a  son  or  a  daughter,  a 
grandson  or  a  granddaughter  by  a 
son,  a  great-grandson  or  great-grand- 
daughter by  a  grandson  of  a  son  ;  nor 
does  it  make  any  difference,  whether 
these  children  be  natural  or  adopted. 
We  must  also  reckon  among  them 
those,  who,  though  not  bom  in  law- 
ful wedlock,  nevertlieless,  according 
to  the  tenor  of  the  imperial  constitu- 
tions, acquire  the  rights  of  sui  heredes^ 
by  being  presented  to  the  curia  of 
their  cities ;  as  also  those  to  whom  our 
own  constitutions  refer,  which  enact 
that,  if  any  person  has  lived  with  a 
woman  not  originally  intending  to 
marry  her,  but  whom  he  is  not  pro- 
hibited to  many,  and  shall  have  chil- 
dren by  her,  and  shall  afterwards, 
feeling  towards  her  the  affection  of  a 
husband,  enter  into  an  act  of  mar- 
riage with  her,  and  have  by  her  bods 
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poteiUte  patiis  eme,  sed  etiam  an- 

teiiores  qui  et  lis  qni  poBtei  D&ti  sunt, 
Occuionem  legitimi  nomiuis  prtfHti- 
temiiL      Quod   i  '  * 


dotale 


i  fiierii 


Dufectam  Uberi, 
ti  abbacluce  fu^riolBub- 
tracli.  It«  demum  [amen  neiiol  nep- 
tlsve,  prouepoB  proneptisve,  suonun 
heredum  nmnero  sunt,  si  pnecedens 
persoDu  desierit  in  potexLate  parentis 
SKge,  sive  morte  id  accidrrit,  sive 
alia  ratjona,  velatj  emancipationa : 
nam  si  per  id  tempus  quo  quis  more- 
retur,  fllinx  in  poi«aLat«  ^us  ait,  ne- 
pos  ei  eo  suus  herea  esse  nnn  potest ; 
idque  et  in  ceteris  deineaps  libernrum 
personin  dictum  intelligimus.  Pos- 
tnmi  qnixjae,  qui  si  vivo  parente  nati 
esHent,  in  potestate  ^us  futuri  forent, 


or  dBttgbtera,  not  only  those  bom 
after  tli«  Eoltlement  of  the  doinj 
sLall  be  le^uinate,  and  in  the  poner 
of  tlieir  father,  but  also  tboae  bom 
before,  who  gave  occasion  u>  Uie  le- 
gitimacj  of  the  children  bom  after. 
And  Oils  lav  shall  obtain,  although 
theae  children  are  bom  subsequent 
to  the  making  of  the  aft  of  dowrj, 
or  those  bom  are  all  dead.  But  a 
grandson  or  granddaughter,  a  great- 
grandsou  or  great- gnuiddaugl  iter, 
is  not  reckoned  among  the  (iij  heredtit 
unless  the  person  preceding  them  in 
degree  has  ceased  to  be  under  the 
power  of  tlie  ascendant,  either  by 
death,  or  some  other  means,  as  lij 
emancipa^on.  For.if a soD.whentlie 
grandfather  died,  was  under  the  pover 
of  his  father,  the  grandson  cannot  ba 
luui  hrret  of  bis  grandfatber;  and 
so  with  regard  ta  all  other  descend- 
ants. Posthomous  obildren,  tlso, 
who  would  have  been  under  the  power 
of  their  father,  if  they  had  been  bom 
in  his  life-time,  are  «ui  kertda. 

Gii.iii.1,2;  C.  t.  27.  3. 10, 11. 
The  tui  heredei  were  the  childreo,  wlietlier  oatural,  adoptive, 
or  made  legitimate,  in  the  power  of  the  deceased  at  the  time  of 
hie  death.  We  must  not  confuse  persons  made  sui  hereden  hj 
the  later  legislation,  as  these  legitimated  children  were,  with 
those  permitted  to  rank  with  sui  heredes. 

S.  Shi  heredti  become  burs,  with- 
out their  knowledge,  and  even  though 
insane ;  /or  in  every  case  in  wbicb 
inheritances  may  be  acquired  with- 
out our  knowledge,  they  may  also  be 
acquired  by  Ibe  inJJBne.  At  the  death 
of  the  father,  ownership  in  an  in- 
heritance is  Bt  once  continued;  ac- 
cordingly, the  authiirity  of  a  tutor  It 
not  necessary,  as  inheritances  may  ba 
acquired  by  mi  hrrtdtt  without  their 
knowledge  :  neither  does  an  [iisan« 
person  acquire  by  assent  of  bii  eura- 
lor,  bat  by  operation  of  law. 


3.  Sui  antem  eliam  ignoranles 
fiunt  heredes,  et  licet  furiosi  sint, 
berede^  possunt  eiistere,  quia  quibus 
CI  causia  ignorantibus  nobis  acqniri- 
tur,  ex  his  cauais  et  forioais  acquirj 
potesL  Et  Btatim  morte  parentis 
quasi  continuatur  dominium,  et  ideo 
nee  tutoria  aucloritale  opus  eat  pu- 
pillia,  cum  etiam  ignorantibus  acqui- 
ratur  suia  heredibus  beredilax;  nee 
earatoris  consenau  acquiritur  fiirioao, 
aed  ipso  jure. 


D.  uxviiL  16.  \i. 

Directly  the  succesaioQ  ah  intestato  commenced,  which  it 

did  when  the  deceased  died  if  there  was  no  testament,  and  u 

BOOD  as  it  was  ascertained  that  the  testament  was  inefi^ctuol  if 

ft  taMunent  bad  been  made,  the  auut  Aere$  became  at  once  hair 
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without  any  act  of  his  own.  We  may,  however,  apply  here 
what  we  have  abcady  said  of  the  power  to  abstain  altogether 
from  die  inheritance  given  him  by  the  praetor.  (See  Bk.  ii. 
TiL  Id.) 

4.  Interdum  autcm,  licet  in  po- 
testate  parentis  niortin  tempore  suns 
hercs  non  fuerit,  tamen  saus 
heres  parenti  efticitur,  vehiti  si  ab 
hostibus  reversus  quis  fuerit  post 
mortem  patris ;  jus  euim  postliminli 
hoc  facit. 


5.  Per  contrarium  c%'enit  lit,  licet 
quis  in  familia  defuncti  sit  mortis 
tempore,  tamen  suus  heres  non  fiat, 
veluti  si  post  mortem  snam  pater  jn- 
dicatus  fuerit  perduellionis  reus,  ac 
per  boc  memoria  ejus  daninata  fuerit : 
suum  enim  beredem  habere  non  po- 
test, cum  fiscus  ci  succedit ;  sed  po- 
test dici  ipso  jure  suum  heredem  esse, 
Bed  desiuere. 


4.  But  sometimes  a  child  becomes 
a  suus  hereSf  although  he  was  not  un- 
der power  at  the  death  of  his  parent ; 
as  when  a  person  returns  from  cap- 
tivity after  the  death  of  his  father. 
He  is  then  made  a  suus  hem  by  the 
jus  poslliminii. 

6.  On  the  contraiy,  it  may  happen, 
that  a  child,  who,  at  the  death  of  his 
parent,  was  under  his  power,  is  not 
his  suus  heres:  as  when  a  parent, 
after  bis  decease,  is  adjudged  to  have 
been  guilty  of  treason,  and  his  me- 
mory is  thus  made  infamous.  He 
can  then  I)ave  no  suus  heres^  as  it  is 
i\\Qjiscus  tliat  succeeds  to  his  estate. 
In  this  case  it  may  be  said  that  there 
has  in  law  been  a  suus  heres,  but  that 
he  has  ceased  to  be  so. 


D.  xxxviii.  10.  1.  3. 

As  a  general  rule,  if  the  accused  died  before  conviction,  the 
prosecution  was  at  an  end.  His  succession  went  to  his  heirs  by 
testament  or  in  law.  But  to  this  there  was  one  exception.  If 
a  person  cliarged  with  perduellio  (treason  against  the  State  or 
emperor)  died  before  conviction,  the  prosecution  was  continued, 
and  if  he  was  found  guilty,  his  memory  was  said  to  be  con- 
demned (memoria  damnata  ftiit),  and  his  sentence  having  a 
retrospective  effect,  his  property  was  confiscated  exactly  as  if 
he  had  been  condemned  in  his  lifetime. 


0.  Cum  filius  filiave  et  ex  altero 
filio  uepos  neptisve  existunt,  pariter 
ad  hereditatem  avi  vocantur,  nee  qui 
gradu  proximior  est,  ulteriorem  ex- 
cludit :  ttquum  enim  esse  >idetur  ne- 
potes  neptesque  in  patris  sui  locum 
succodere.  Pari  ratione,  et  si  nepos 
neptisve  sit  ex  filio,  et  ex  nepote  pro- 
nepos  proneptisve,  simul  vocantur. 
Et  quia  placuit  nepotes  neptesque, 
item  pronepotes  et  proneptes  in  pa- 
rentis sui  locum  succedere,  conve- 
niens esse  visum  est  non  in  capita 
sed  in  stirpes  hereditatem  dividi,  ut 
filius  partem  dimidiam  hereditatis 
habeat,  et  ex  altero  filio  duo  pluresve 
nepotes  alteram  dimidiam.    Item,  si 


6.  A  son,  a  daughter,  and  a  grand- 
son or  granddaughter  by  another 
son,  are  all  called  equally  to  the  in- 
heritance; nor  does  the  nearer  in 
degree  exclude  the  more  remote ;  for 
it  seems  just,  that  grandsons  and 
granddaughters  should  succeed  in 
the  place  of  their  father.  For  the 
same  reason,  a  grandson  or  grand- 
daughter by  a  son,  and  a  great-grand- 
son or  great-granddaughter  by  a 
grandson,  are  all  called  together. 
And  since  grandsons  and  grand- 
daughters, great-grandsons  and  great- 
granddaughters,  succeed  in  place  of 
their  parent,  it  i^peared  to  follow 
that  inheritimces  should  not  be  di- 


LIB.  III.    TIT.  I. 


367 


ex  daobus  filiis  nepotes  neptesve  ex-  Tided  per  capita^  but  per  atirpet ;  so 
tant,  ex  altera  uims  forte  aat  duo,  ex  that  a  son  shonld  possess  one-half, 
altera  tres  aut  quatuor,  ad  unmn  aat  and  the  grandchildren,  whether  two 
duos  dimidia  pars  pertineat,  ad  tres  or  mora,  of  another  son,  the  other 
▼el  quatuor  altera  dimidia.  half  of  an  inheritance.     So,  where 

ihera  ara  grandchildren  bj  two  sons, 
one  or  two  perhaps  by  the  one,  and 
thrae  or  four  by  the  other,  the  inhe- 
ritance will  belong,  half  to  the  grand- 
child, or  the  two  grandchildren  by 
the  one  son,  and  half  to  the  thrae  or 
four  grandchildran  by  the  other  son. 

Gai.  iii.  7,  8. 

The  expressions  "  dmding  per  stirpes  and  per  capita  "  may 
be  rendered,  dividing  "  by  the  stock  "  and  "  by  the  head."  An 
inheritance  is  divided  "  by  the  head  "  when  each  head  or  person 
of  those  who  take  has  an  equal  share  in  it;  it  is  divided  '^  by 
the  stock  "  when  one  share  is  distributed  among  all  who  are 
descended  from  one  stock,  t.  e,  are  descended  from  the  person 
who  would,  if  he  had  been  living,  have  taken  the  whole  share. 


7.  Cum  autem  quaeritur  an  quis 
suus  heres  existera  possit,  eo  tom- 
pora  quaerendum  est  quo  certum  est 
aliquem  sine  testamento  decessisse, 
quod  acddit  et  destitute  testamento. 
Hac  ratione,  si  filius  exheredatus 
ftierit  et  extraneus  heres  institutus, 
et  filio  mortuo  postea  certum  fuerit 
heredem  institutum  ex  testamento 
non  fieri  heredem,  aut  quia  noluit 
esse  heres  aut  quia  non  potuit,  nepos 
SYO  suus  heras  existet ;  quia  quo  tem- 
pera certum  est  intestatum  deces- 
sisse patramfamilias,  solus  inveni- 
tilr  nepos:  et  hoc  certum  est. 


7.  When  it  is  asked,  whether  such 
a  person  is  a  mut  herein  we  must 
look  to  the  time  at  which  it  was  cer- 
tain, that  the  deceased  died  without 
a  testament,  including  therain  the 
case  of  the  testament  being  aban- 
doned. Thus,  if  a  son  be  disinhe- 
rited and  a  stranger  be  instituted 
heir,  and  after  the  death  of  the  son 
it  becomes  certain  that  the  instituted 
heir  will  not  be  heir,  either  because 
he  is  unwilling  or  unable  to  be  so, 
in  this  case  the  grandson  of  the  de- 
ceased becomes  the  suus  heres  of  his 
grandfather;  for,  at  the  time,  when 
it  was  certain  that  the  deceased  died 
intestate,  there  exists  only  the  grand- 
child, and  of  this  thera  can  be  no 
doubt 


TX  xxxriii.  16. 1.  8 ;  D.  xxxviiL  6.  7. 


8.  Et  licet  post  mortem  avi  natus 
sit,  tamen  ayo  vivo  conceptus,  mor- 
tuo patra  ejus  posteaque  deserto  avi 
testamento,  suus  heres  efBdtur. 
Plane,  si  et  eoneeptns  et  natus  fuerit 
post  mortem  ari,  mortuo  patra  suo 
desertoque  postea  ari  testamento, 
suus  heres  non  existit,  quia  nullo 
Jura  oognationis  patrem  sui  patris 
tetigit :  tie  nee  ille  est  inter  liberos 
avi,  qQem  flUiu  cnume^Mtiai  adop- 


8.  And  although  a  child  be  bom 
after  the  death  of  his  grandfather, 
yet,  if  he  wera  concdved  in  the  life- 
time of  his  grandfather,  he  will,  if 
his  father  be  dead,  and  his  grand- 
father's testament  be  abandoned,  be- 
come the  SMMS  herei  of  his  grand- 
father. But  a  child  both  conceiyed 
and  bom  after  the  death  of  his  grand- 
father, oould  not  become  the  nmf 
hereto  although  his  fisther  should  dia 
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taverat  Hi  autem,  ciim  non  sint 
quantum  ad  hereditatem  liberi,  neque 
bonorum  possessionem  petere  pos- 
sum quasi  proximi  cognati.  Hec  de 
Buis  heredibus. 


and  the  testament  of  his  grandfather 
be  abandoned ;  because  he  was  nerer 
allied  to  his  grand&ther  by  any  tie 
of  relationship.  Neither  is  a  person 
adopted  by  an  emancipated  son,  to  be 
reckoned  among  the  children  of  the 
fatlier  of  his  adoptive  father.  Nor 
can  these  adoptive  children,  not  being 
considered  children  of  the  grand- 
father, as  far  as  regards  the  inherit- 
ance, demand  possession  of  the  goods 
as  the  nearest  cognati.  Thus  much 
concerning  8ui  heredes. 


D.  xxxviii.  16.  6,  7. 


0.  Emancipati  autem  liberi  jure 
civili  nihil  juris  habent :  neque  enim 
sui  lieredes  sunt,  quia  in  potentate 
parentis  esse  desienint,  neque  ullo 
alio  jure  per  legem  Duodecim  Tabu- 
larum  vocantur ;  sed  prsetor  naturali 
sequitate  motus  dat  eis  bonorum  pos- 
sessionem undo  liberi,  perinde  ac  si 
in  potestate  parentis  tempore  mortis 
fuisBcnt,  sive  soli  sint,  sive  cum  suis 
heredibus  concurrant.  Itaque  duo- 
bus  liberis  extantibufi,  emancipato  et 
qui  tempore  mortis  in  potestate  fue- 
rit^  sane  quidem  is  qui  in  potestate 
fberit,  solus  jure  civili  heres  est,  id  est, 
solus  suus  heres  est ;  sed  cum  eman- 
cipatus  beneficio  prietoris  in  partem 
admittitur,  evenit  ut  suus  heres  pro 
parte  heres  fiat 


0.  Emancipated  children  by  the 
civil  law  have  no  right  to  the  inherit- 
ances of  their  father ;  being  no  longer 
under  the  power  of  their  parent,  they 
are  not  his  sui  heredes,  nor  are  they 
called  to  inherit  by  any  other  right 
under  the  law  of  the  Twelve  Tables. 
But  the  pretor,  obeying  natural 
equity,  grants  them  the  possession 
of  goods  called  vnde  liberie  as  if  they 
had  been  under  the  power  of  their 
father  at  the  time  of  his  death,  and 
tliis,  wliether  they  stand  alone,  or 
vhetlier  there  are  also  others,  who 
are  sui  heredes.  Thus,  when  there 
are  two  children,  one  emancipated, 
and  the  other  under  power  at  his 
father's  death,  the  latter,  by  the  civil 
law,  is  alone  the  heir,  and  alone  the 
suus  heres ;  but,  as  the  emancipated 
son,  by  the  indulgence  of  the  prstor, 
is  admitted  to  his  share,  the  suus 
heres  becomes  heir  only  of  a  part. 

Gai.  ill.  10.  25,  26 ;  D.  xxxviii.  6.  1. 

Not  only  emancipated  children,  but,  if  they  themselves  were 
dead,  their  children  conceived  after  the  emancipation,  had  the 
possessio  bonorum  given  them  by  the  preetor  (D.  xxxvii.  4. 
5.  1) ;  and  a  grandchild  conceived  before  the  emancipation,  and 
who  remained  in  the  power  of  the  grandfather,  was  allowed  to 
succeed  to  the  inheritance  of  the  emancipated  son.  The  prsetor 
could  not  give  these  persons  the  title  of  "  heir,"  as  that  only 
belonged  to  those  who  received  it  from  the  jus  civile :  but  he 
gave  them  possessio  bonorum  for  part  of  the  inheritance  (pro 
parte).  Emancipated  children  were,  however,  obliged  to  bring 
into,  and  add  to,  the  inheritance  all  the  property  they  themselves 
possessed  at  the  time  of  the  fathers  death  {collatio  bonorum) ; 
because^  if  they  had  remained  in  the  family,  all  that  they  had 
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acquired,  would  have  been  acquired  for  the  paterfamilias,  and 
thus  have  formed  part  of  the  inheritance.  When  a  person, 
after  a  capitis  deminutio,  was  restitutus  in  integrum,  he  also 
had  the  honorum  possessio  given  him,  and  received  what  he 
would  have  had  if  his  disability  had  not  prevented  him  suc- 
ceeding as  suus  Iieres,     (D.  xxxvii.  4.  1.  9.) 


10.  At  hi  qui  emancipati  a  parente 
in  adoptionem  se  dedenmt,  non  ad- 
mittuntur  ad  bona  natoralis  patris 
quasi  liberi,  si  modo  cum  is  morere- 
tur  in  adopUva  familia  sint;  nam 
Tivo  eo  emancipati  ab  adoptivo  patre, 
perinde  admittuntur  ad  bona  natu- 
ralis  patris,  ac  si  emancipati  ab  ipso 
assent,  nee  umquam  in  adoptiva  fa- 
milia fuissent ;  et  eonvenienter,  quod 
ad  adopUvum  patrem  periinet,  extra- 
neorum  loco  esse  incipiunL  Post 
mortem  Tero  naturalis  patris  eman- 
cipati ab  adopti?o,  et  quantum  ad 
hunc  »que  extraneorum  loco  iiunt, 
et  quantum  ad  naturalis  parentis 
bona  pertinet,  nihilo  magis  libero- 
mm  gradum  nanciscuntur :  quod  ideo 
sic  placuit,  quia  iniquum  erat  esse  in 
potestate  patris  adopUvi,  ad  quos 
bona  naturalis  patris  pertinerent, 
utrum  ad  liberos  ejus  an  ad  agnatos. 


10.  But  those  who  after  emanoi^ 
pation  have  given  themselves  in 
adoption,  are  not  admitted  as  chil- 
dren to  the  possession  of  the  effects 
of  their  natural  father,  that  is,  if,  at 
the  time  of  his  death,  they  are  still 
in  their  adoptive  family.  But  if,  in 
the  lifetime  of  their  natural  father, 
they  have  been  emancipated  by  their 
adoptive  father,  they  are  then  ad- 
mitted to  receive  the  goods  of  their 
natural  father  exactly  as  if  they  had 
been  emancipated  by  him,  and  had 
never  entered  into  the  adoptive  family. 
Accordingly,  with  regaxxl  to  their 
adoptive  father,  they  become  from 
that  moment  strangers  to  him.  But 
if  they  are  emancipated  by  their 
adoptive  father,  after  the  death  of 
their  natural  father,  they  are  equally 
considered  as  strangers  to  their  adop- 
tive father ;  and  yet  do  not  gain  the 
position  of  children  with  regard  to 
the  inheritance  of  their  natural 
father.  This  has  been  so  laid  down, 
because  it  was  unreasonable  that  it 
should  be  in  the  power  of  an  adoptor 
to  determine  to  whom  the  inherit- 
ance of  a  natural  father  should  be- 
long, whether  to  his  children  or  to 
the  agnati, 

D.  xxxviii.  16.  4 ;  D.  xxxvii.  4.  6.  4. 

Until  the  time  of  Justinian,  an  adopted  son,  during  his  con- 
tinuance in  his  adoptive  family,  had  no  right  of  succession  to 
his  natural  father,  but  was  a  suus  heres  of  his  adoptive  father. 
If  he  left  the  adoptive  family  before  the  death  of  his  natural 
father,  he  was  called  by  the  praetor  to  the  succession  of  his 
natural  father  as  a  suus  heres,  but  had,  of  course,  no  claim  on 
the  adoptive  father.  If  he  left  the  adoptive  family  after  the 
death  of  his  natural  father,  he  had  no  claim  to  the  succession 
of  either  natural  or  adoptive  father,  except  as  a  cognatus  of  his 
natural  father.  Justinian,  as  we  have  seen  in  the  First  Book 
(Tit  11.2),  altered  this,  and  the  adopted  son,  unless  adopted 
by  an  ascendant,  never  lost  his  right  to  the  suoceesion  of  his 
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natural  father,  although  he  gained  a  right  to  the  succession  ab 
inteatato  of  his  adoptive  father.     (See  paragr.  14.) 


11.  Minus  ergo  juris  habent  adop- 
tivi  quam  naturales:  namque  nata- 
rales  emancipati  beneficio  prsetoris 
gradom  liberomm  retinent,  licet  jure 
ciYiIi  perdunt;  adoptivi  vero  eman- 
cipati et  jure  civili  perdunt  gradum 
liberomm,  et  a  pnetore  non  a^juvan- 
tor,  et  recte :  naturalia  enim  jura  ci- 
vilis  ratio  perimere  non  potest,  nee 
qnia  desinunt  sui  heredes  esse,  desi- 
nere  possunt  iilii  iiliaeve  aut  nepotes 
neptesve  esse.  Adoptivi  vero  eman- 
cipati extraneorum  loco  incipiunt 
esse,  quia  jus  nomenque  iilii  filiaeve 
quod  per  adoptionem  consecuti  sunt, 
alia  civili  ratione,  id  est  emancipa- 
tione,  perdunt 


11.  The  rights  of  adopted  children 
•re  therefore  less  than  those  of  natu- 
ral children,  who,  even  after  emanci- 
pation, retain  the  rank  of  children 
by  the  indulgence  of  the  pnetor,  al- 
though they  lose  it  by  the  civil  law. 
But  adopted  children,  when  emanci- 
pated, lose  the  rank  of  children  by 
the  civil  law,  and  are  not  aided  by 
the  praetor;  and  ver}'  properly,  for 
the  ci>il  law  cannot  destroy  natural 
rights.  Natural  children  cannot  cease 
to  be  sons  and  daughters,  grandsons 
or  granddaughters,  because  tliey  may 
cease  to  be  »ui  heredes.  But  adopted 
children,  when  emancipated,  become 
instantly  strangers ;  for  the  rights 
and  title  of  son  or  daughter,  which 
they  have  only  obtained  by  adoption, 
may  be  destroyed  by  another  cere- 
mony of  Uie  civil  law,  that,  namely, 
of  emancipation. 


Gai.  i.  158. 


12.  The  same  rules  are  observed 
in  Uie  possession  of  goods,  which  the 
prsDtor  gives  contra  tabulas  to  chil- 
dren who  have  been  passed  over,  that 
is,  who  have  neither  been  instituted 
heirs,  nor  properly  disinherited.  For 
the  preetor  calls  to  this  possession  of 
goods  those  children  under  the  power 
of  tlieir  father  at  the  time  of  his 
death,  and  those  also  who  are  eman- 
cipated; but  he  excludes  those  who 
were  in  an  adoptive  family  at  the  de- 
cease of  their  natural  father.  So, 
too,  adopted  children  emancipated 
by  their  adoptive  father,  as  they  are 
not  admitted  to  succeed  their  adop- 
tive father  ab  intestate,  much  less  are 
they  admitted  to  possess  the  goods 
of  their  adoptive  father  contrary  to 
his  testament,  for  they  cease  to  be 
included  in  tlie  number  of  his  chil- 
dren. 

D.  xxxviii.  G.  1.  0  ;  D.  xxxvii.  4.  6.  4. 

When  a  testament  was  made,  but  a  person  who  was  a  suns 
heres,  or  who  was  raised  to  the  rank  of  a  sutis  hereSy  was  not 
expressly  disinherited  in  the  testament,  the  praetor  gave  him  the 


12.  Eadem  hsc  observantur  et  in 
ea  bonorum  possessione,  quam  con- 
tra tabulas  testamenti  parentis  liberis 
prieteritis,  id  est,  neque  heredibus 
institutis  neque  ut  oportet  exhere- 
datis  praetor  poUicetur;  nam  eos  qui- 
dem  qui  in  potestate  parentis  mortis 
tempore  fuerunt,  et  emancipatos,  vo- 
cat  prietor  ad  earn  bonorum  posses- 
sionem ;  eos  vero  qui  in  adoptiva 
familia  fuerint  per  hoc  tempus  quo 
naturalis  parens  moreretur,  repelliU 
Item  adoptivos  liberos  emancipatos 
ab  adoptivo  patre,  sicut  ab  intestato, 
ita  longe  minus  contra  tabulas  testa- 
menti ad  bona  ejus  non  admittit; 
quia  desinunt  numero  liberomm 
esse. 
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pottettio  ioHorum  contra  tabulat,  i.  e.  oostrar;  to  the  testa- 


is.  Admonendi  tAmen  Buniu,  eos 
qni  in  idoptira  fnmilift  aunt,  qnive 
post  mortem  Daturalis  parentia  sb 
adoptiTO  patre  em&ucipati  fuerint,  in- 
iMtaCo  parente  naturali  mortuo,  licet 
ea  parte  edicti  qua  liberi  ad  bonomm 
possessionem  Tocantor,  hod  admit' 
taotur,  alia  tameo  parte  vocari,  id  est, 
qoa  cognali  defnncti  Tocantur.  Ex 
qoa  parte  ita  admiltuntor,  si  neqne 
Bui  beredes  liberi  neque  emaocipati 
obslsnt,  neque  agcatoa  quidem  uUub 
interreniat  i  ante  anim  prEetor  liberoa 
TDcat  tam  Btms  heredes  quam  eman- 
cipatoB,  deinde  legitimos  beredes,  de- 
lude proximos  cognatoa. 


On.  ill.  81 ;  D.  uxviii. 


13.  It  ia  liowerer  to  be  observed, 
that  children  atill  remaining  in  an 
adoptivH  familf,  or  who  haTS  been 
emancipated  bj  tbwr  adoptive  (Uher, 
after  the  decease  of  tlieir  natntal 
father,  vho  dies  inleatate,  althongh 
not  admitted  bf  the  part  of  the 
edict,  calling  ebUdren  la  tbe  poaaea- 
aion  of  goods,  are  admitted  bj  an- 
other part,  b;  which  Iba  coiTiiali  at 
tbe  deceased  are  called,  The;  are, 
boverer,  onl;  thus  admitted  in  de- 
fault of  lui  hertdti,  emancipated  chil- 
dren, and  agnali.  For  tbe  praitor 
first  calls  tbe  children,  both  tbe  nri 
htrtdtt  and  those  emancipated,  tben 
the  legitimi  heretUt,  and  tlien  the 
eogaaii. 

IB.  1. 


U.  Sed  ea  omnia  antiqnitati  qui- 
dem placnerunt,  oliquani  autem  emeo- 
detJonem  a  nostra  constitalione  ao- 
eeperunt,  quam  super  hia  personis 
posuimus  qiiEc  a  paiiibus  suis  natn- 
ralibus  in  adoptionem  aliis  danttar: 
inTenimus  etenim  nonnuUos  casns, 
in  qmhus  fllii  et  naCnralium  paren- 
tium  Bucceasionein  propter  adoptio- 
nem amittebant,  et  adoptione  facile 
per  emancipationem  soluta  ad  neu- 
tdus  petris  snccesaionem  vocabantur. 
Hoc  BOlito  mote  oorrigentes  conati- 
s  per  quam  defl- 


rit,  Integra  omnia  3'>'^  >'a  serrari  at- 
que  si  in  patris  naturalis  pateatate 
permanaisset,  neo  penitus  adoptio 
fuisset  subaecnta,  nisi  in  hoc  tan- 
tamiDodo  casn  nt  poasit  ah  inteatato 
ad  patris  adoptivi  venire  anccessia. 
nem.  Teatamento  autem  ab  eo  facto, 
neque  jure  civilt  neqae  pnetorio  ali- 
quid  ei  bereditate  ejus  persequi  po- 
test, neque  contra  tabulaa  bonorum 
poesenaione  agnita,  neque  inofficioei 
querela  institute ;  cum  necnecossitas 
patri  adoptiTO  imponitur  vel  heredem 
eum  institoere  rel  eiheredatnm  fa- 
cere,  utpote  nnllo  vinculo  natuivli 
eopniatnm,  neque  ai  ex  Sabiniano 
aenatna-eonsnlto  ex  taribna  maribua 


14.  Such  were  the  mlee  that  fom- 
erlf  obluned ;  but  the;  have  recdved 
some  emendation  from  onr  conad- 
tution,  relating  to  persona  given  in 
adoption  b;  their  oalUTal  parents. 
For  cases  have  occurred  in  which 
sons,  who  b;  sdoplion  have  lost  their 
lucceaaion  to  tbeir  natural  parents, 
and,  tbe  tie  of  adaption  being  eaul; 
dissolved  b;  emancipation,  have  lost 
the  right  of  succeeding  to  either 
parent.  Correcting,  therefore,  aa 
UBUel,  what  is  wrong,  we  have  pro- 
mulgated a  constitution,  enacting 
that,  when  anstnral  father  has  given 
bis  BOO  in  adoption,  tbe  rights  of  tbe 
son  shall  be  preserved  exactly  as  if 
he  had  still  remained  in  the  power 
of  his  natural  father,  and  no  adop- 
tion had  taken  place ;  except  only  in 
this,  that  tlie  person  adopted  may 
succeed  to  his  adoptive  fatlier,  if  be 
die  inleatate.  But,  if  Iha  adoptive 
fathci  make  ■  testament,  the  adop. 
tiva  Bon  can  neither  by  the  civil  law 
nor  under  the  pnclorian  edict,  ob- 
tain any  part  of  the  inheritance,  whe- 
ther he  demand  possession  of  the 
eifects  ronfm  tabvlat,  or  allege  that 
the  teBtament  is  inoffldous;  for  an 
adoptive  father  ia  under  no  oblig»- 
lion  to  institute,  or  disinherit  bis 
adopted  aon,  there  being  no  natural 
B  B   2 
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ftierit  adopUtas;  nam  et  in  liigus- 
modi  casu,  neque  quarta  ei  servatur, 
nee  ulla  actio  ad  ejus  persecutionem 
ei  competit.  Nostra  autem  consti- 
tuUone  exceptus  est  is  qaem  parens 
natnralls  adoptandum  susceperit ; 
utroque  enim  jure  tarn  naturali  quam 
legitimo  in  hanc  personam  concur- 
rente,  pristina  jura  tali  adoptioni 
servavimus,  quern admodum  si  pater- 
familias se  dederit  arrogandum  :  quaB 
specialiter  et  sigillatim  ex  praefatse 
constitutionis  tenore  possunt  colligi. 


tie  between  them;  not  even  if  the 
adopted  son  has  been  chosen  among^ 
three  brothers,  according  to  the  sena- 
tiis-consuUum  Sabinianunif  for  even  in 
this  case  the  son  does  not  obtain  the 
fourth  part  of  his  adoptive  father's 
effects,  nor  has  lie  any  action  wherebj 
to  claim  it.  But  persons  adopted  by 
an  ascendant  are  excepted  in  our 
constitution ;  for,  as  natural  and 
civil  rights  both  conciu*  in  their 
favour,  we  have  thought  proper  to 
preserve  to  this  adoption  its  effect 
under  the  old  law,  as  also  to  the  arro> 
gatiun  of  a  paterfamilias.  But  this, 
in  all  its  details,  may  be  collected 
from  the  tenor  of  the  above  men- 
tioned constitution. 


C.  viii.  47.  10.  pr.  1,2,3. 

Tbeophilus,  in  his  Paraphrase,  tells  us  that  when  a  person 
adopted  one  of  three  male  children,  he  was  obliged,  by  the 
senatus'consiiltum  Sahinianum,  to  leave  him  a  fourth  part  of 
his  property,  but  gives  no  reason  for  the  distinction  made  in 
this  case,  and  we  have  no  means  of  ascertaining  what  the  true 
reason  was. 

Children  adopted  by  a  stranger  were,  under  Justinian's  legis- 
lation, not,  properly  speaking,  placed  in  the  rank  of  sui  JieredeSy 
but  were  sui  heredes,  for  the  adoption  had  no  effect  on  their 
position  in  their  natural  family.  The  effect  of  adoption  was 
destroyed,  not  its  results  specially  provided  against. 


15.  Item  vetustas  ex  masculis  pro- 
genitos  plus  diligens,  solos  nepotes 
qui  ex  virili  sexu  descendunt,  ad  suo- 
rum  vocabat  successionem,  et  juri 
agnatorum  eos  anteponebat;  ne- 
potes autem  qui  ex  filiabus  nati  sunt, 
et  proneptes  ex  neptibus,  cognatorum 
loco  numerans  post  agnatorum  h- 
neam  eos  vocabat,  tam  in  avi  vel 
proavi  matemi  quam  in  avise  vel  pro- 
aviffi  sive  patemae  sive  matemse  suc- 
cessionem. Divi  autem  principes 
non  passi  sunt  talem  contra  naturam 
injuriam  sine  competenti  amenda- 
tione  relinquere :  sed  cum  nepotis  et 
pronepotis  nomen  commune  est  utris- 
que  qui  tam  ex  masculis  quam  ex 
feminis  descendunt,  ideo  euradem 
gradum  et  ordinem  successionis  ei 
donaverunt.  Sed  ut  amplius  aliquid 
sit  eis  qui  non  solum   natiuriB,  sed 


15.  The  ancient  law,  favouring  de- 
scendants from  males,  called  only 
grandchildren  so  descended,  to  the 
succession  as  sui  heredes,  in  prefer- 
ence to  the  agnati,  while  grandchU- 
dren  born  of  daughters,  and  great- 
grandchildren bom  of  granddaugh- 
ters, were  reckoned  among  cognati, 
and  after  the  agnati  only  succeeded 
to  their  maternal  grandfather  and 
great-grandfather,  or  to  their  grand- 
mother or  great-grandmother,  ma- 
ternal or  paternal.  But  the  empe- 
rors would  not  suffer  such  a  violence 
against  nature  to  continue  without 
an  adequate  alteration ;  and,  inas- 
much as  the  name  of  grandchild  and 
great-grandchild,  is  common,  as  well 
to  descendants  by  females  as  by 
males,  they  gave  all  the  same  right 
and  order  of  succession.    But,  tliat 
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etiam  veteris  juris  safiragio  munian- 
tur,  portionem  nepotum  et  neptam 
Tel  doinccps  de  quibus  supra  dixi- 
mus,  paulo  minuendam  esse  exisd- 
maverunt :  ut  minus  tertiam  partem 
acciperent,  quam  mater  eorum  vel 
avia  fuerat  acceptura,  vel  pater  eorum 
vel  avus  patemus  sive  matemus, 
quando  femina  mortua  sit  cujus  de 
hereditate  agitur;  iisque,  licet  soli 
sint,  adeuntibus  agnates  minime 
vocabant  Et  quemadmodum  lex 
Duodecim  Tabularum  filio  mortuo  ne- 
potes  vel  neptes,  pronepotes  vel  pro- 
neptes  in  locum  patris  sui  ad  succes- 
sionem  avi  vocat,  ita  et  principalis 
dispositio  in  locum  matris  suae  vel 
aviic  eos  cum  jam  design ata  partis 
tertiae  deminutione  vocat. 


persons  whose  privileges  rest  on 
nature,  as  well  as  the  ancient  law, 
might  enjoy  some  peculiar  advantage, 
they  thought  it  right  that  the  por- 
tions of  grandchildren,  great-grand- 
children, and  other  lineal  descend- 
ants of  a  female,  should  be  some- 
what diminished,  so  that  they  should 
not  receive  so  much  by  a  third  part, 
as  their  mother  or  grandmother 
would  have  received,  or,  when  the 
successioti  is  to  the  inheritance  of  a 
woman,  their  father  or  grandfather, 
paternal  or  maternal,  at  the  decease 
of  a  female ;  and,  although  there 
were  no  other  descendants,  if  they 
entered  on  the  inheritance,  the  em- 
perors did  not  call  the  agnali  to  the 
succession.  And,  as  upon  the  de- 
cease of  a  son,  the  law  of  the  Twelve 
Tables  calls  the  grandchildren  and 
great-grandchildren,  male  and  female, 
to  represent  their  father  in  the  suc- 
cession to  their  grandfather,  so  the 
imperial  legislation  calls  them  to 
take  in  succession  the  place  of  their 
mother  or  grandmother,  subject  only 
to  the  above-mentioned  deduction  of 
a  third  part. 

C.  vi.  55.  9. 

This  section  contains  the  substance  of  a  constitution  of  the 
emperors  Theodosius,  Valentinian,  and  Arcadius.  (Cod. 
Theod.  V.  5.)  Justinian  here  says,  that  when  there  were  de- 
scendants by  a  female  who  entered  on  tlie  inheritance,  the 
agnati  were  not  called  to  the  succession.  We  know,  however, 
from  the  code  itself,  that  the  agnati  had  a  fourth  part  of  the 
inheritance,  as  a  sort  of  Falcidia,     (See  next  paragr.) 


10.  Sed  nos,  cum  adhuc  dubita- 
tio  manebat  inter  agriatos  et  memo- 
ratos  nepotes,  quartam  partem  sub- 
stantive defuncti  agnatis  sibi  vindi- 
cantibus  ex  cujusdam  constitutionis 
anctoritate,  memoratam  quidem  con- 
stitutionem  a  nostro  codice  segrega- 
vimus,  ncque  inseri  eam  ex  Theo- 
dosiano  Codice  in  eo  concessiraus. 
Nostra  autem  constitutione  promuU 
gata,  toti  juri  ejus  derogatura  est,  et 
sanximus,  talibus  nepotibus  ex  filia 
vel  pronepotibus  ex  nepte  et  dein- 
ceps  superstitibus,  agnates  nullam 
partem  mortui  successionis  sibi  vin- 
dicare :  ne  hi  qui  ex  transversa  linea 


16.  But,  as  there  stiU  remained 
matter  of  dispute  between  the  agnali 
and  the  above-mentioned  grandchil- 
dren, the  agnati  claiming  the  fourth 
part  of  the  estate  of  the  deceased  by 
virtue  of  a  constitution ;  we  have  re- 
jected this  constitution,  and  have  not 
permitted  it  to  be  inserted  into  our 
code  from  that  of  Theodosius.  And 
in  the  constitution  we  have  ourselves 
promulgated,  we  have  completely  de- 
parted from  the  provisions  of  those 
former  constitutions,  and  have  enacted 
that  agnali  shall  take  no  part  in  the 
succession  of  the  deceased,  and  when 
there  are  grandchildren  bom  of  a 
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veniuut,  potiores  iis  habeaDtur  qui 
recto  jure  descendunt.  Qaam  con- 
stitationem  nostram  obtinere  secun- 
diim  sui  vigorem  et  tempora  et  nunc 
sancimus :  ita  tamen  ut,  quemadmo- 
dum  inter  filios  et  nepotes  ex  filio 
antiquitas  Btatuit  non  in  capita  sed 
in  stirpes  dividi  hereditatem,  similiter 
DOS  inter  filios  et  nepotes  ex  fllia  dis- 
tributionem  fieri  jubemus,  vel  inter 
omnes  nepotes  et  neptes  et  alias  de- 
inceps  personas,  ut  utraque  progenies 
matris  sufe  vel  patris  avisB  vel  avi 
portionem  sine  nlla  deminutione  con- 
seqnatur ;  ut  si  forte  unus  vel  duo  ex 
una  parte,  ex  altera  tres  aut  quatuor 
extent,  unus  aut  duo  dimidiam,  alteri 
tres  aut  quatuor  alteram  HimiHiam 
hereditatis  babeant. 


daughter,  or  great-grandchildzen  bom 
of  a  granddaughter,  or  any  other  de- 
scendants from  a  female  in  the  direct 
line;  as  those  in  a  collateral  line 
ought  not  to  be  preferred  to  direct 
descendants.  This  constitution  is 
to  prevail,  from  the  date  of  its 
promulgation  in  its  frill  force,  as  we 
here  again  enact.  And  as  the  old 
law  ordered,  that  between  the  sons 
of  the  deceased  and  his  grandsons 
by  a  son,  every  inheritance  should  be 
divided  per  stirpes,  and  not  per  capita^ 
so  we  also  ordain,  that  a  similar  dis- 
tribution shall  be  made  between  fM>ns 
and  grandsons  by  a  daughter,  and 
between  grandsons  and  granddaugh- 
ters, great-grandsons  and  great- 
granddaughters,  and  all  other  de- 
scendants in  a  direct  line;  so  that 
the  children  of  either  branch  may 
receive  the  share  of  their  mother  or 
father,  their  grandmother  or  grand- 
father, without  any  diminution ;  and, 
if  of  the  one  branch  there  should  be 
one  or  two  children,  and  of  the  other 
branch  three  or  four,  then  the  one 
or  two  shall  have  one  half,  and  the 
three  or  four  the  other  half  of  the 
inheritance. 

C.  vi.  56. 12. 

Those  who,  not  heing  sui  heredes,  were  admitted  to  rank  as 
such,  were  not  necessarii.  They  could  accept  the  inheritance 
or  not,  which  they  only  acquired  when  they  entered  on  it, 
iis  adeuntihus.     (Paragr.  15.) 

The  changes  in  the  succession  of  the  sui  heredes  were  these : — 

1.  Those  at  the  time  of  his  death  in  the  power  of  the  de 
cujus  (i.  e,  the  person  of  whose  inheritance  we  are  speaking), 
succeeded  as  sui  heredes  under  the  law  of  the  Twelve  Tables. 

2.  The  preBtor  gave  the  possessio  hofwrum  to  emancipated 
children,  to  adopted  children  re-emancipated  before  tlieir  na- 
tural fatiier  died,  to  grandchildren  conceived  after  the  emanci- 
pation of  the  father,  and,  if  tlie  de  cujus  were  the  emancipated 
son,  to  grandchildren  conceived  before  the  mancipation  of  the 
father,  as  well  as  to  persons  restituti  in  integrum, 

3.  A  constitution  of  Theodosius  permitted  the  children  and 
descendants  of  deceased  daughters  to  succeed  to  the  portion 
their  mother  would  have  received  as  suus  heres,  giving  up  one- 
third  of  it  if  there  were  other  sui  heredes,  and  one-fourth  if 
there  were  only  agnati,  who  would  share  the  inheritance  with 
the  mother. 
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4.  Under  Jasdaian,  adoption  hj  a.  Btranger  ceaaed  to  bare 
any  effect  upon  the  position  of  the  person  adopted  in  his 
natural  family ;  and  the  persona  referred  to  in  the  conetitution 
of  Theodosius  just  mentioned  succeeded  to  the  whole  share  of 
the  deceased  daaghtei  without  any  deduotiou. 


DE  LEGITIMA  AGNATORUM  SUC- 
CES8I0NE. 


Si  nemo  snua  heres,  vet  eomin 
quoa  inter  euoa  heredea  pnctor  vel 
conBtilutiones  TO«uit,  eitftt  qui  snc- 
eessioneo)  quoqno  modo  smpleeUi- 
tnr,  tuna  ex  lege  Dnodecim  Tabola- 
ram  ad  agDalum  piozimum  pertinet 
heredius. 


yfhen  there  it  no  lutu  htrti,  nor 
an;  of  those  pereona  called  bf  th* 
prtctor  or  the  coDBtilatioDH,  to  in- 
beiit  witb    mi   hendii,   to   talce   tlio 

Bucceasion  in  tnj  w&j,  the  inheiit- 
ance,  according  to  the  law  of  the 
Twelve  TableB,  belongB  to  the  nearaBt 


All  persons  were  agnati  who,  descended  from  a  common 
ancestor,  would,  if  that  ancestor  had  been  living,  have  been  in 
his  power.  The  gui  heredea  were  thus  agnatis  but  as  they 
had  the  title  of  tui  heredes  peculiar  to  themselves,  only  those 
agnati  received  the  name  of  agnati  who  were  connected  with 
the  de  cujua  by  a  collateral  line. 


1.  Sunt  antem  tgnati,  nt  primo 
quoque  libra  trai^dimiu,  cogoad  per 
virilU  seitie  person  as  cognalioni 
Juncli,  quatii  a  patre  eognati;  itaque 
eodem  palre  nati  fraUea  agnati  flibi 
■nut,  qui  et  consaiigiunei  vocutiir, 
nee  requiritur  an  etiom  earodsm  ma- 
trem  habnerint.  Item  patruus  frabrU 
Alio  et  inTicem  is  illi  agnotus  est, 
Eodem  numero  Bunt  (Tttxm  patmeles, 
id  GHt,  qui  ex  dnobus  frstribng  pro- 
creati  sunt,  qui  etiam  coDsobrini  va- 
eantnr :  qua  ratione  eliam  ad  plures 
grsduB  agnationis  perrenire  poleri- 
mus.  li  quoqua  qui  post  mortem 
patria  nBscantnr,  jura  consangainita- 
tis  nanciscuntur.  Non  tamen  omni- 
bus aimni  agnatis  dat  lex  heredita- 
tem;  aed  iia  qui  tuna  praiiraiore 
gradu  snol,  enm  certum  esse  cteperit 
•liqoera  inteBtatom  decessiaae. 


1 .  ^gKoH,  as  ve  hare  expluned  in 
the  First  Book,  are  those  eognati  who 
are  related  throngb  malea,  that  ia, 
are  tognali  b;  the  father;  and  thero- 
foiB  brothers,  who  are  the  sons  of 
the  same  father,  are  agnati  to  each 
other  (they  are  also  called  mnaais- 
guiati),  and  it  does  not  make  an; 
difference  whether  the;  haie  the 
same  mother.  An  uncle  is  also 
itjfnafiii  to  his  brother's  son,  and,  vie* 
vena,  the  brother's  son  to  his  paternal 
uncle.  So  also  fialrei  patruclet,  that 
is,  tbe  children  of  brothers  (also 
called  cantobrijii),  are  likewise  agnali. 
We  maf  thus  reckon  manj  degree* 
of  agnation ;  children,  too,  who  ara 
bom  after  tbe  decea^  of  their  fa- 
ther, obtain  the  rights  of  coiuan- 
guinit;.  Tbe  law  doea  not,  howaTar, 
give  the  inheritance  to  all  the  agnaH, 
but  to  Ihoaa  onljr  wbo  are  in  tho 
nearest  degree,  at  the  time  that  it 
beonme*  certain  that  th«  deesaaed  fau 
diedint 
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2.  Per  adoptionem  qnoqnc  afn^a- 
tionis  jus  consistit,  veluti  inter  filios 
natarales  et  eos  quos  pater  eorum 
adoptavit ;  ncc  dubiiim  est  quin  pro- 
prie  consanguiiiei  appeilcntur.  Item, 
si  quia  ex  ceteris  agnatis,  veluti 
frat4iir  aut  patruus,  aut  denique  is 
qui  longioro  gradu  est,  adoptaverit 
aliquem,  agnntos  inter  suos  esse  non 
dubitatur. 


3.  Cetemm  inter  mascidos  quidem 
agnationis  jure  hereditas,  etiam  lon- 
gissimo  gradu,  ultro  citroque  capitur : 
quod  ad  feminas  vero  ita  placebat,  ut 
ipsflD  consanguinitatU  jure  tantum 
capiant  hereditatem,  si  sorores  sint, 
ulterius  non  capiant ;  masculi  autem 
ad  earum  bereditates,  etiamsi  longis- 
simo  gradu  sint,  admittantur.  Qua 
de  causa,  fratris  tui  aut  patrui  tui 
filiiB  \e\  amitfle  tuoc  bereditas  ad  te 
pertinct,  tua  vero  ad  illas  non  pertine- 
bat:  quod  ideo  ita  constitutum  erat, 
quia  commodius  \idcbatur  ita  jura 
constitui,  ut  plerumque  bereditates 
ad  masculos  conflqcreut  Sed  quia 
sane  iniqnum  erat  in  universum  cas 
quasi  extraneas  repclli,  pra'tor  eas  ad 
bonorum  possessionem  admittit  ea 
parte  qua  proxiraitatis  nomine  bo- 
norum i>ossessionem  pollicetur:  ex 
qua  parte  ita  scilicet  admitluntur,  si 
neque  agnatns  ullus,  neque  proxi- 
miorcognatusinterveniat.  Et  haic qui- 
dem lex  Duodecim  Tabularum  nullo 
modo  introduxit;  sed  simplicitatcm 
legibns  amicam  amplexa,  simili  modo 
omnes  agnatos  sive  masculos  sive 
feminas  ciijuscumque  gradus,  ad  si- 
militudinem  suorura,  invicem  ad  suc- 
cessionem  vocabat.  3Tedia  autem 
jurisprudentia,  quiB  erat  lege  Duode- 
cim Tabularum  junior  imperiali  autem 
dispositione  anterior,  subtilitato  qua- 
dam  excogitata  pnefatam  differen- 
tiam  inducebat,  et  penitus  eas  a 
successione  agnatonim  repellcbat : 
omni  alia  successione  incognita,  do- 
nee prnptores  paulatim  asperitatem 
juris  civilis  corrigentes,  sive  quod 
deerat  implentes,  Inimano  proposito 
alium  ordinem  suis  cdictis  addic^e- 
runt,  et  cognationis  linea  proxinii- 
tatis  nomine  introducta  per  bonorum 


2.  The  right  of  agnation  arises 
also  through  adoption  ;  thus  the  na- 
tural and  adopted  sons  of  the  same 
father  are  agnatu  And  such  persons 
are  without  doubt  properly  included 
in  the  term  conaanguinei.  Also,  if 
one  of  your  agnatic  as,  for  example, 
a  brother,  a  paternal  uncle,  or  any 
other  agnattiSf  however  remote,  adopt 
any  one,  then  the  person  so  adopted, 
is  undoubtedly  to  be  reckoned  among 
your  agnati. 

3.  Agnation  gives  males,  however 
distant  in  degree,  reciprocal  rights  to 
the  succession  to  inheritances.  But 
it  has  been  thought  right  that  females 
should  only  inherit  by  title  of  consan- 
guinity if  they  were  sisters,  and  not, 
if  in  a  more  remote  degree;  while 
their  male  agnatic  in  however  remote 
a  degree,  were  admitted  to  succeed  to 
them.  Thus,  the  inheritance  of  your 
brother's  daughter,  or  of  the  daughter 
of  your  paternal  ancle  or  aunt,  will 
belong  to  you ;  but  not  your  inherit- 
ance to  them.  This  distinction  was 
made,  because  it  seemed  expedient 
that  the  law  should  be  so  ordered, 
that  inheritances  should  for  the  most 
part  fall  into  tlie  possession  of  males. 
But  as  it  was  contrary  to  equity  that 
females  should  be  thus  almost  wholly 
excluded  as  strangers,  the  pnetor 
admits  them  to  the  possession  of 
goods  promised  by  his  edict,  on  ac- 
count of  proximity ;  but  they  are  only 
admitted  if  there  is  no  agnatus,  nor 
any  nearer  cognatus.  The  law  of  tlte 
Twelve  Tables  did  not  introduce  any 
of  these  distinctions ;  but  with  the  sim- 
plicity proper  to  all  legislation,  called 
the  agnati  of  either  sex,  or  any  de- 
gree, to  a  reciprocal  succession,  in  the 
same  manner  as  sui  hered^s.  It  was  an 
intermediate  jurisprudence  posterior 
to  the  law  of  the  Twelve  Tables, 
but  prior  to  the  imperial  constitu- 
tions, that  in  a  spirit  of  subtle  in- 
genuity introduced  this  distinction, 
and  entirely  excluded  females  from 
the  sucoession  of  agnatic  no  oUier 
method  of  succession  being  then 
known,  until  the  praetors,  correct- 
ing by  degrees  the  asperity  of  the 
civil  law,  or  supplying  what  was  de- 
ficient^ were  led  by  their  feeling  of 
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possessionem  ess  acUuvabant,  et  pol- 
licebantur  his  bonorum  possessionem 
quflo  unde  cognati  appellatur.  Nos 
vero  legem  Duodecim  Tabulamm  se- 
qaentes,  et  ejus  vestigia  in  hac  parte 
conservantes,  laudamus  qoidem  pne- 
tores  suffi  hnmanitatis,  non  tamen 
eos  in  plenum  causae  mederi  inveni- 
mus:  quare  etenim  uno  eodemque 
gradu  naturali  concurrente,  et  agna- 
tionis  titulis  tam  in  masculis  quam 
in  feminis  SBqua  lance  constitutis, 
masculis  quidem  dabatur  ad  succes- 
sionem  venire  omnium  agnatomm, 
ex  agnatis  autem  mulieribus  nulli 
penitus,  nisi  soli  sorori,  ad  agnato- 
rum  successionem  patebat  aditus? 
Ideo  in  plenum  omnia  reducentes  et 
ad  jus  Duodecim  Tabulamm  eamdem 
dispositionem  exfequantes,  nostra 
constitutione  sanximus,  omnes  legiti- 
mas  personas,  id  est,  per  virilem 
sexum  descendentes,  sive  masculini 
generis  sive  feminini  sint,  simili  modo 
ad  jura  successionis  legitime  ab  in- 
testato  vocari  secundum  sui  gradus 
pnerogativam,  nee  ideo  excludendas 
quia  consanguinitatis  jura,  sicut  ger- 
mane, non  habent 


equity  to  add  in  their  edicts  a  new 
order  of  succession.  The  line  of 
cognati  was  admitted  according  to  the 
degrees  of  proximity,  and  relief  was 
tlius  afforded  to  females  by  the  prae- 
tor giving  them  the  possession  of 
goocU  called  unde  cognati.  But  we, 
turning  to  Uie  law  of  tlie  Twelve 
Tables,  and  following  in  its  steps,  in 
our  legislation  on  this  point,  praise 
the  kind  feeling  of  the  praetors,  but 
cannot  think  they  have  provided  a 
complete  remedy  for  the  evil.  Why, 
indeed,  when  males  and  females  are 
placed  in  the  same  degree  of  natural 
relationship,  and  have  equally  the 
title  of  agnation,  should  males  be 
permitted  to  suceced  to  all  their 
agnati,  while  females,  with  the  single 
exception  of  sisters,  are  entirely  ex- 
cluded? We  therefore,  making  a 
complete  change,  and  returning  to  the 
law  of  the  Twelve  Tables,  have  de- 
clared by  our  constitution,  that  all 
legitime  penonte,  that  is,  descendants 
fi:t)m  males,  whether  themselves  male 
or  female,  shall  be  equally  called  to 
the  rights  of  succession  ab  intestalo, 
according  to  the  proximity  of  their 
degree,  and  that  females  shall  not  be 
excluded  on  the  ground  that  none 
but  sisters  have  the  right  of  consan- 
guinity. 


Gai.  iii.  U.  23.  20;  C.  \'\  5".  U. 

The  media  jurisprudentia  here  spoken  of  consisted  of  the 
opinions  of  XhG  jurisprudentes,  who  extended  the  principle  of  the 
lex  Voconia,  which  limited  the  succession  of  females  under  a 
testament  (see  Bk.  ii.  Tit.  14.  pr.)  to  their  succession  ab  inies- 
tato,  Famin<B  ad  hereditates  legitimas  ultra  consanguineas 
MiiccessioTies  non  admittuntur.  Idque  jure  civili  Voconia 
ratione  videtur  effectum.  (Paul.  Sent,  4.  8.  22.)  Thus  a  dis- 
tinction was  made  among  the  agnati  themselves  and  the  con- 
aanguinei,  that  is,  agnati  in  the  second  degree;  or  in  other 
words,  brothers  and  sisters,  natural  or  adoptive,  of  the  de  cujus, 
were  made  into  a  class  apart  and  distinguished  from  the  agnati 
properly  so  called.  Consanguineus,  when  used  to  mark  oflf  a 
particular  class  of  the  agnati,  merely  means  children  of  the 
same  father,  without  any  reference  to  the  mother  at  all,  and 
not,  as  it  generally  does,  "  children  of  the  same  father,  and  not 
of  the  same  mother." 
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4.  Hoc  etiam  Addendum  noetra 
oonstitationi  existimarimus,  nt  trans- 
ferator  onus  tantummodo  grad^^^  & 
jure  cognationis  in  legitimam  succes- 
sionem:  ut  non  solum  fratris  Alius 
et  filia,  secundum  quod  jam  defini- 
Yimus,  ad  successionem  patrui  sui 
Tocentur,  sed  etiam  germanie  eon- 
sanguinesB  Tel  sororis  uterinaB  Alius 
et  Alia  soli,  et  non  deinoeps  personse, 
nna  cum  his  ad  jura  avunculi  sui 
perveniant;  et  mortuo  eo  qui  patruus 
quidem  est  sui  fratris  Aliis,  avunculus 
autem  sororis  suae  soboli,  simili  modo 
ab  utroque  latere  succedant,  tamquam 
si  omnes  ex  masculis  descendentes 
legitimo  jure  veniant,  scilicet  ubi 
frater  et  soror  superstites  non  sunt. 
His  etenim  personis  pnecedentibns 
et  successionem  admittentibus,  ceteri 
gradus  remanent  penitus  semoti, 
Yidelicet  hereditate  non  ad  stirpes 
Bed  in  capita  dividenda. 


4.  We  haTe  also  thought  fit  to  add 
to  our  constitution,  that  one  whole 
degree,  but  only  one,  shall  be  trans- 
ferred Arom  the  line  of  coptali  to  the 
legal  succession.  Not  only  the  son 
and  daughter  of  a  brother,  as  we 
have  just  explained,  shall  be  called 
to  the  succession  of  their  paternal 
nnde,  but  the  son  or  daughter  of  a 
sister,  though  she  is  only  by  the 
same  father  or  only  by  the  same 
mother,  but  no  one  in  a  more  dis- 
tant degree  than  a  son  or  daughter 
of  such  a  sister,  may  also  be  admitted 
to  the  succession  of  their  maternal 
uncle.  Thus,  when  a  person  dies 
who  is  a  paternal  undo  to  the  chil- 
dren of  his  brother,  and  maternal 
made  to  the  children  of  his  sister, 
then  the  children  of  either  branch 
succeed  exactly  as  if  they  were  all 
descendants  from  males,  and  had  a 
right  by  law  to  the  succession.  But 
this  is  only  if  the  deceased  leaves  no 
brother  or  sister,  for  if  he  leaves  any, 
and  they  accept  the  inheritance,  the 
more  remote  degrees  are  entirely  ex- 
duded  from  the  inheritance,  as  it  is 
to  be  divided  in  this  instance  f€r 
capita  and  not  per  ttirpes, 

C.  vi.  68. 14. 1. 

The  children  of  a  sister,  although  only  consanguinea,  that 
is,  having  the  same  father,  or  uierina,  having  the  same  mother, 
were  thus  admitted  to  the  succession  as  agnati.  We  might 
gather  from  this  that  uterine  brothers  and  sisters  themselves 
were  admitted,  although  it  is  not  expressed  in  the  text.  The 
Code  contains  a  constitution  of  Justinian  (C.  vi.  56.  7)  ex* 
pressly  admitting  them.  The  changes  in  the  law  with  respect 
to  the  admission  of  brothers  and  sisters  and  their  children  as 
agnati  were  as  follows: — In  a.d.  498  Anastasius  gave  the 
rights  of  agnation  to  emancipated  brothers  and  sisters,  except 
that  they  only  received  three-fourths  of  what  they  would 
have  had  if  they  had  remained  in  the  family.  (See  Tit.  5.  1.) 
The  children  of  emancipated  brothers  and  sisters  still  remained 
cognati  only.  Justinian  gave  the  rights  of  agnation,  in  a.d. 
528,  to  uterine  brothers  and  sisters  (G.  vi.  56.  7);  and  in 
A.D.  532,  to  the  children  of  uterine  sisters  (C.  vi.  58.  14.  1); 
and  tliough  the  children  of  uterine  brothers  are  not  mentioned 
in  the  constitution,  they  must  undoubtedly  have  been  placed  in 
the  same  position.  Finally,  in  a  constitution  dated  October, 
A.D.  584  (G.  vi.  58.  15),  and  therefore  subsequent  to  the  pro- 


LIB.  III.    TIT.  II. 


879 


mulgation  of  the  Institutes,  Justinian  admitted  as  agnati 
emancipated  brothers  and  sisters  without  any  deduction  of  a 
fourth,  uterine  brothers  and  sisters,  and  nephews  and  nieces 
being  the  children  either  of  emancipated  or  uterine  brothers 
and  sisters.  After  that  constitution  there  were  not,  therefore, 
any  but  agnati  in  the  second  degree,  nor  any  in  the  third  degree 
except  the  uncles  and  aunts  of  the  de  cujua, 

Agnatorum  hereditates  dividuntur  in  capita,  (Ulp.  Reg. 
26.  4.)  There  was  no  division  7?^  stirpes,  which  was  originally 
only  a  consequence  of  iiie  pat ria  potestas,  in  the  succession  of 
agnati.  If  one  of  those  in  any  de^e  of  relationship  was 
dead,  his  representatives  did  not  take  his  share.  He  was 
entirely  passed  over,  and  the  others  in  that  degree  of  relation- 
ship were  alone  called  to  the  succession. 

Agnati  were  spoken  of  as  legitimi  heredes,  because  the  in- 
heritance was  given  to  them  by  the  law  of  the  Twelve  Tables^ 
whereas  the  cognati  only  received  it  from  the  prstor. 

5.  Si  plures    sint    grados    agna-  5.  When  there  are  many  degrees 

iorom,  aperte  lex  Dnodeoim  Tabu-      of   agwUi^  the  law  of   the  Twelve 


lanim  proximnm  vocat.  Itaque  si 
(verb!  gratia)  sit  defnneti  firater  et 
alterins  fratris  filius  ant  patmos, 
firater  potior  habetor.  £t  quamviB 
singtdari  numero  usa  lex  proximnm 
vooet,  tamen  dubium  non  est  quin,  et 
si  plores  sint  ejusdem  gradns,  omnes 
admittantor:  nam  et  proprie  proxi- 
mus  ex  pluribns  gradibos  intelligitur, 
et  tamen  non  dubiom  est  qtdn,  licet 
nnns  sit  gradus  agnatomm,  perti- 
neat  ad  eos  hereditas. 


Tables  expressly  calls  the  nearest; 
if,  for  example,  there  is  a  brother  of 
the  deceased,  and  a  son  of  another  bro- 
ther, or  a  paternal  ancle,  the  brother  is 
preferred.  And,  although  the  law  of 
the  Twelve  Tables  calls  the  nearest 
agnatu*  (in  the  singular  nmnber), 
yet  without  doubt,  if  there  be  several 
in  the  same  degree,  they  ought  all  to 
be  admitted.  And,  although  properly 
by  the  nearest  degree  must  be  under- 
stood the  nearest  of  several,  yet,  if  all 
the  agnati  are  in  the  same  degree, 
the  ixiheritanoe  undoubtedly  belongs 
to  them  alL 


Gax.  ilL  10. 


6.  Proximus  autem,  si  quidem 
nullo  testamento  facto  quisquam  de- 
eesserit,  per  hoc  tempus  requiiitur, 
quo  mortuus  est  is  cigus  de  heredi- 
tate  quseritur.  Quod  si  facto  testa- 
mento quisquam  decesserit,  per  hoc 
tempus  requiritur,  quo  certum  esse 
coBperit  nullum  ex  testamento  here- 
dem  extaturum;  tunc  enim  proprie 
quisque  intestato  decessisse  intelli- 
gitur. Quod  quidem  aliquando  longo 
tempore  dedaratur;  in  quo  spatio 
temporis  siepe  accidit,  ut  proximiore 
mortuo  proximus  esse  incipiat,  qui 
moriente  testatore  non  erat  proxi- 
mus. ^^ 

On. 


6.  When  a  man  cUes  without  a  testa- 
ment, the  nearest  agnatuB  is  the  agna- 
ius  who  is  nearest  at  the  time  of  the 
death  of  the  deceased.  But,  if  he  dies 
after  having  made  a  testament,  then 
he  is  the  nearest  who  is  so  when  it 
becomes  certain  that  there  wiU  be 
no  testamentary  heir;  for  it  is  only 
then,  that  a  man  who  has  made  a 
testament  can  be  said  to  have  died 
intestate,  and  this  sometimes  is  un- 
certain for  a  long  time.  Meanwhile, 
the  nearest  agnaius  may  die,  and 
some  one  become  the  nearest  who 
was  not  so  at  the  death  of  the  testa- 
tor. 

iii.  18. 
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7.  Bat  it  was  settled,  that  in' this 
order  of  succession  there  should  he 
no  deToIution,  so  that  if  the  nearest 
agnatuSf  called  in  the  manner  we  have 
mentioned  to  the  inheritance,  either 
refused  it,  or  died  heforc  he  entered 
on  it,  his  own  legal  heir  was  not 
thereby  admitted  to  succeed  him. 
Here,  too,  the  priptors,  though  not 
introducing  a  complete  reform,  did 
not  leave  the  agnali  wholly  without 
relief,  but  ordered  that  they  should 
be  called  to  the  inheritance  as  cog- 
natif  since  they  were  debarred  from 
the  rights  of  agnation.  But  we,  de- 
sirous that  our  law  should  be  as  com- 
plete as  possible,  have  decided  by  our 
constitution,  which  in  our  goodness 
we  published  concerning  the  right  of 
patronage,  tliat  a  devolution  in  the 
succession  shall  not  be  denied  to 
agnati.  It  was  indeed  absurd,  to  re- 
fuse them  a  riglit  which  the  prff>tor 
gave  to  cognatif  especially  as  the  bur- 
den of  tutelage  devolved  on  the 
second  degree  of  agnnti,  if  there  was 
a  failure  of  the  first;  and  thus  the 
principle  of  devolution  was  admitted 
to  impose  burdens,  and  was  not  ad- 
mitted to  confer  advantages. 


Gai.  ii.  12.  22.  25.  28. 

In  hereditate  legit ima  succession i  locus  non  est.  (Paul.  Sent, 
4.  23.)  The  suus  heres  or  sui  heredes  in  tlie  nearest  degree 
became  heirs  by  force  of  law.  They  could  not  help  becoming 
so.  But  as  to  those  who  were  only  allowed  to  rank  among 
the  sui  heredes  without  being  strictly  speaking  sui  heredes, 
if  those  in  the  nearest  degree  refused  to  accept  the  inheritance, 
or  died  before  entering  on  it,  tlie  succession  did  not  devolve 
upon  any  other  sui  lieredes,  but  went  at  once  to  tbe  agnati. 
If,  in  this  case  or  any  other,  the  nearest  agnatus  refused  or  died 
before  entering  on  the  inheritance,  the  succession  passed  to  the 
cognati  without  first  devolving  on  any  of  the  more  remote 
agnati,  Justinian  alters  this ;  and  under  his  system  there  was 
a  devolution  of  the  succession  to  the  agnati,  and  therefore 
probably  to  tliose  ranked  among  the  sui  heredes. 


7.  Placebat  autem  in  eo  genere 
percipiendarum  hercditatum  succes- 
sionem  non  esse,  id  est,  ut  qnamvis 
proximus  qui,  secundum  ca  qua>  dixi- 
mus,  vocatur  ad  hereditatem,  aut 
spreverit  hereditatem,  aut  antequam 
adeat  decesserit,  nihilo  magis  legi- 
timo  jure  sequentos  admittantur. 
Quod  iterum  priiftores  imperfecto 
jure  corrigentes,  non  in  totum  sine 
admiuiculo  relinqucbant ;  sed  ex  cog- 
natorum  ordiite  eos  vocabant,  utpote 
agnationis  jure  eis  recluso.  Sed 
nos  nihil  deesse  pcrfectissimo  juri 
cupientes,  nostra  constitutione  quam 
de  jure  patron atus  humanitate  sug- 
gerente  protulimus,  sanximus  suc- 
cessionem  in  agnatorum  heredita- 
tibus  non  esse  eis  denegandam ;  cum 
satis  absurdum  erat,  quod  cognatis  a 
pnetore  apcrtum  est,  hoc  agnatis 
esse  reclusum,  maxime  cum  in  onere 
quidem  tutclanim  et  proximo  gradu 
deficiente  sequens  succedit,  ct  quod 
in  onere  obtinebat,  non  erat  in  lucro 
permissum. 


8.  Ad  legitimam  successionem 
nihilominus  vocatur  etiam  parens 
qui  contracta  fiducia  filium  vel  filiam, 
nepotom  vel  neptum  ac  dcinceps 
emancipat.  Quod  ex  nostra  consti- 
tutione omnimodo  indicitur,  ut  eman- 


8.  An  ascendant  also  is  called  to 
the  legal  succession  who  has  emanci- 
pated a  son,  a  daughter,  a  grandson, 
a  granddaughter,  or  other  descendant 
under  a  fiduciary  agreement.  And  by 
our  constitution,  every  emancipation 
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cipationes  liberomm  semper  videan-  is  now  considered  to  have  been 
tur  contracta  fiducia  fieri ;  cum  apud  made  under  such  an  agreement,  while 
antiquos  non  aliter  hoc  obtinebat,  nisi  among  the  ancients  the  ascendant  was 
specialiter  contracta  fiducia  parens  never  called  to  tlie  succession  unless 
manumisisset  he  had  expressly  made  this  agreement 

at  the  time  of  Uie  emancipation. 

D.  xxxviu.  16.  10;  C.  viii.  48.  6. 

Under  the  old  law,  tlie  asccDdant  had  nothing  to  do  with  the 
succession  ah  intestato  of  his  descendant ;  for  if  the  descendant 
were  in  the  power  of  the  ascendant,  the  latter  took  all  the  pro- 
perty of  which  the  former  could  dispose,  but  did  not,  as  be- 
longing to  him  by  right,  of  his  patria  potesias.  If  the  de- 
scendant were  emancipated,  he  was  no  longer  in  the  family  of 
the  ascendant.  The  emancipated  son,  in  short,  had  no  agnati; 
and  in  default  of  stti  heredes  the  inheritance  went  to  his  patron, 
that  is,  to  the  person  who  had  emancipated  him.  This  was  the 
fictitious  purchaser  (see  In  trod.  sec.  46),  unless  the  ascendant 
who  emancipated  him  made  an  agreement  {contractu  Jiducia) 
witli  the  purchaser,  by  which  the  purchaser  made  himself  a 
trustee  of  the  right  of  patronage  for  the  ascendant.  If  this 
was  done  tlic  ascendant  succeeded  in  default  of  stii  heredes. 

By  the  later  imperial  constitutions  three  changes  were  made 
in  the  position  of  the  ascendant.  First,  by  a  constitution  of 
Theodosius  and  Valentinian  (C.  vi.  61.  3),  and  subsequently  of 
Leo  and  Anthemius  (0.  vi.  61.  4),  and  lastly  of  Justinian 
(C.  vi.  59.  11),  in  the  case  of  goods  coming  to  a  son  from  his 
mother,  the  order  of  succession  was  tlius  fixed :  1st,  his  children 
and  other  descendants  were  admitted ;  2ndly,  his  brothers  and 
sisters,  whether  of  the  whole  or  the  half  blood;  3rdly,  his 
nearest  ascendant,  i,  e,  his  father,  was  preferred  to  his  grand- 
father. 

Secondly,  Justinian,  as  we  have  seen  in  the  12th  Title  of  the 
Second  Book,  arranged  the  order  of  succession  to  the  peculium 
of  a  son,  placing  first  the  children,  then  the  brothers  and  sisters, 
and  lastly  the  father.  But  in  this  case  the  father  was  not  pre- 
ferred to  the  grandfather ;  for  the  ascendant  did  not  really  take 
in  this  instance  ah  intestatOy  but  ^'jure  conimunir  i.  e.  the 
claims  of  the  patria  potestas  had  been  deferred  to  let  in  the 
children  and  brothers ;  but  if  there  were  no  children  or  brothers, 
tlie  ascendant,  who  is  at  the  time  the  paterfamiliafi^  took  the 
peculium. 

Lastly,  the  succession  of  emancipated  sons  was  altered  by 
the  constitution  of  Justinian,  which  made  a  fiduciary  contract 
implied  in  every  emancipation.  The  ancestor  thus  retained  all 
his  rights  of  succession  as  patron  to  the  emancipated  son,  and 
would    properly   have   succeeded   immediately    after    the  sui 
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heredes;  but  Jostiman  admitted  the  brothers  and  astera 
before  him,  and  the  ascendant  who  emancipated  the  son  had 
thus  the  third  place  in  the  order  of  succession.    (0.  vi.  56.  2.) 


Tit.  m.    DE  SENATUS-CONSULTO  TERTULLIANO. 


Lex  Daodecim  Tabalanun  ita  stricto 
Jure  utebator,  et  prieponebat  maacu* 
lorom  progeniem,  et  eos  qui  per 
feminini  sexus  necessitudinem  sibi 
jnnguntiir,  adeo  expeUebat,  at  ne 
quidem  inter  matrem  et  Alium 
filiamve  ultro  dtroque  hereditatis 
capiendffi  jus  daret :  Disi  quod  pras- 
tores  ex  proximitate  cognatorum  eas 
personas  ad  snccessionem,  bonorum 
possessione  onde  cognati  accommo- 
data,  YOcabanL 


Such  was  the  rigour  of  the  law  of 
the  Twelve  Tables,  so  decided  the 
preference  given  to  the  issue  of  males, 
and  the  exclusion  of  those  related 
by  the  female  line,  that  the  right  of 
reciprocal  succession  was  not  per- 
mitted  between  a  mother  and  her 
children.  The  pnetors,  however,  ad- 
mitted such  persons,  but  only  on 
their  rank  as  cognati,  to  the  posses- 
sion of  goods  called  unde  cognaiu 


Gai.  iii.  24,  25.  30. 

Until  the  senatus-conaulium  Tertullianum  was  made,  a 
mother  and  her  children  had  no  right  of.  succession  to  each 
other,  except  that  which  the  prastor  gave  tbem  as  cognati.  The 
children  were  not  in  the  power  of  the  mother,  and  were,  there- 
fore, not  her  sui  heredes;  they  were  not  in  her  family,  and 
were,  therefore,  not  her  agnati.  If,  indeed,  the  mother  at  her 
marriage  passed  in  manum  viri,  she  became,  in  the  eye  of  the 
law,  the  daughter  of  her  husband,  and  as  she  was  thus  of  the 
same  family  with  her  children,  she  and  they  were  agnati  to 
each  other.  But  even  in  the  later  days  of  the  Bepublic,  a  mar- 
riage cum  conventione  in  manum  had,  probably,  become 
comparatively  unusual. 

1.  But  this  strictness  of  the  law 
was  afterwards  mitigated.  The  Em- 
peror Claudius  was  the  first  who  gave 
the  legal  inheritance  of  deceased 
children  to  a  mother,  to  console  her 
grief  for  their  loss. 

2.  Afterwards,  the  senatua-conMuUum 
TeriulUanvm,  in  the  reign  of  the 
Emperor  Hadrian,  established  the 
general  rule  that  mothers,  but  not 
grandmothers,  should  have  the  melan- 
choly privilege  of  succeeding  to  their 
children ;  so  that  a  mother,  bom  of 
free  parents,  having  three  children, 
or  a  freed-woman  having  four  should 
be  admitted,  although  in  the  power  of 


1.  Sed  hse  juris  angustisB  postea 
emendatse  sunt,  et  primus  quidem 
divus  Claudius  matri,  ad  solatium 
liberorum  amissorum,  legitimam  eo- 
nim  detulit  hereditatem. 

2.  Postea  autem  senatus-consulto 
Tertulliano,  quod  divi  Hadriani  tem- 
poribus  factum  est,  plenissime  de 
tristi  successione  matri  non  etiam 
aviffi  deferenda  cautum  est :  ut  mater 
ingenua  trium  liberorum  jus  habens, 
libertina  quatuor,  ad  bona  filiorum 
01iarumve  admittatur  intestato  mor- 
tnorum,  licet  in  potestate  parentis 
9aX ;  nt  scilicet,  cam  alieno  juri  sub- 
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jecta  est,  jussu  ejus  adeat  heredita-      a  parent,  to  tlie  goods  of  her  intes- 
tem  ctgus  juri  subjecta  est.  tate  children.    Except  that  a  mother 

in  tlie  power  of  anoUier  can  onlj 
enter  upon  the  inheritance  of  her 
children,  at  the  command  of  him  to 
whom  she  is  subject. 

This  senatus'consultufn  \ras  passed  158  a.d.,  in  the  time  of 
Antoninus  Pius,  who  is  here  called  by  his  name  of  adoption. 
It  was  only  an  extension  of  the  lex  Papia  Poppaa, 


3.  Prseferuntnr  autem  matri  liberi 
defuncti  qui  sui  sunt,  quive  suorum 
loco  sunt,  sive  primi  gradus  sive  ul- 
terioris.  Sed  et  filic  suae  mortuee 
filius  vel  filia  opponitur  ex  consti- 
tutionibus  matri  defunctse,  id  est, 
aviae  suse.  Pater  quoque  utriusque, 
non  etiam  avus  vel  proavus,  matri 
anteponitur,  scilicet  cum  inter  eos 
solos  de  hereditate  agitur.  Frater 
autem  consanguineus  tam  fUii  quam 
filife  excludebat  matrem:  soror  au- 
tem consanguinea  pariter  cum  matre 
admittebatur ;  sed  si  fuerat  frater  et 
soror  consanguinei,  et  mater  liberis 
honorata,  firater  quidem  matrem  ex- 
cludebat, communis  autem  erat  here- 
ditas  ex  sequis  partibus  fratris  et 
Bororis. 


3.  The  cliildren  of  the  deceased 
son  being  sui  heredeSf  or  considered  as 
such,  either  in  the  first  or  another 
degree,  are  preferred  to  tlie  mother. 
And  if  it  is  a  daughter  sui  juris  who 
is  dead,  her  son,  or  daughter,  is  pre- 
ferred by  the  constitutions  to  her  mo- 
tlicr,  i.  e.  to  their  grandmother.  The 
father  of  the  deceased  is  preferred  to 
the  mother;  not  so  tlie  grandfather 
or  great-grandfather,  at  least  when 
they  and  the  mother  are  the  only 
claimants  of  the  inheritance.  The 
brother  by  the  same  father,  either  of 
a  son  or  a  daughter,  excluded  the 
mother;  but  tlie  sister  by  the  same 
father  was  admitted  equally  with  the 
mother.  If  the  deceased  left  a 
brother  and  a  sister  by  the  same 
father  as  himself,  the  brother  ex- 
cluded the  mother,  although  rendered 
capable  by  the  number  of  her  cliiU 
dren,  and  the  inheritance  was  equally 
divided  between  the  brothers  and 
sisters. 

D.  xxxviii.  17.  2.  15.  18,  19 ;  C.  vi.  66.  5. 

The  mother  was  allowed  to  rank  among  the  agnati  by  the 
senatus'consuitum  Tertuliianum,  but  she  had  a  relative  posi- 
tion rather  than  a  definitive  position,  as  being  in  a  certain 
degree  of  agnation. 

First,  she  was,  of  course,  as  being  only  one  of  the  agnatiy 
excluded  by  the  sui  heredes ;  and,  therefore,  if  her  son  died, 
she  was  excluded  by  his  children. 

Secondly,  she  was  sometimes  excluded  by  other  agnati.  If 
her  daughter  died,  she  was  excluded  by  her  daughter's  children^ 
although  they  were  not  sui  Iieredes ;  for  they  were  made 
agnali  by  the  senatus-consultum  Orphitianum^  and  a  prefer* 
ence  given  them  over  the  mother  by  imperial  constitutions. 
(C.  vi.  57.  4.)  If  there  were  no  children  of  the  deceased,  the 
mother  was  excluded  by  the  brothers  of  the  deceased :  if  there 
were  no  brothers,  but  were  sisters  by  the  same  father,  the 
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mother  received  half  the  inheritance,  and  these  sisters  received, 
the  other  half.     All  other  agnati  she  excluded. 

Thirdly,  if  the  deceased  child  had  been  emancipated,  wliich 
is  the  only  case  in  which  her  claims  could  be  compared  witli 
those  of  ascendants,  the  mother  was  excluded  by  the  father, 
whether  he  took  as  beine  himself  the  emancipator,  or  as  being 
the  son  of  the  deceased  emancipator.  If  the  fathers  father 
were  still  living,  the  mother  excluded  him,  if  the  father  himself 
was  dead,  so  that  the  question  was  between  the  mother  and  the 
grandfather.  But,  if  the  father  was  living,  the  grandfather 
took  the  inheritance ;  for  if  the  mother  had  been  preferred  to 
the  grandfather,  she  would  herself  have  been  excluded  by  the 
father,  who  would  have  been  excluded  by  the  grandfather,  and, 
therefore,  as  the  grandfather  could  not  be  excluded,  it  was 
simplest  to  say  that  the  mother  was  not  preferred  to  him. 
(D.  xxxviii.  17.  5.  2.) 

Fourthly,  the  rights  of  the  mother  were  sometimes  lessened 
in  favour  of  certain  cognati.  If  there  were  children  of  the 
deceased  in  an  adoptive  family,  who  were  thus  only  cognati  of 
the  deceased,  the  mother's  rights  depended  on  there  being  or 
not  being  any  agnati  of  the  deceased.  If  there  were  agnatic 
the  question  was  not  whether  the  mother  should  exclude  the 
children  in  the  adoptive  family,  but  whether  she  should  take 
her  place  among  the  agnati.  She  was  allowed  to  do  so,  and  if 
there  was  no  brother  or  sister  of  the  deceased,  she  took  the 
inheritance,  or,  if  there  were  sisters,  shared  it  with  them.  But 
if  there  were  no  agnati  of  the  deceased,  the  question  was 
whether  she  should  exclude  the  nearest  cognati  of  the  deceased, 
that  is,  the  children  in  the  adoptive  family.  She  did  not :  the 
senatus'consuhuni  Tertullianum  ceased  to  have  any  eflfect; 
and  she,  as  being,  equally  with  the  cliildren  in  the  first  degree, 
received  with  them  the  honorttm  posscssio,  (D.  xxxviii.  17. 
2.  9.)  So,  too,  if  the  father  of  the  deceased  had  been  emanci- 
pated or  given  in  adoption  by  the  grandfather,  he  was  no  longer 
one  of  the  agnati  of  the  deceased.  If,  then,  the  question 
lay  between  the  mother  and  the  agnatic  more  remote  than  a 
brother  or  sister,  the  mother  succeeded ;  but  if  there  were  no 
agnati,  she  did  not  necessarily  exclude  the  cognati ;  for,  if  the 
father,  who  still,  of  course,  remained  a  cognatuSy  demanded  the 
honorum  possessio,  the  mother  did  not  exclude  him,  but  re- 
ceived the  bonorum  possessio  in  conjunction  with  him.  If  he 
did  not  demand  the  bonorum  possessio,  she  excluded  all  other 
cognati,     (D.  xxxviii.  17.  2.  17,  18.) 

4.  Sed  DOS  constitutione  qaam  in  4.  Bat  by  a  constitution,  inserted 

Codice  nostro  nomine  decorato  posui-      in  the  code,  which  bears  our  name, 
mus  matri  sabyeniendam  esse  ex-      we  have  thought  fit  to  come  to  the 
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iBtioMTunm,  respicientM  td  natnram 

et  pQerpcrium  et  periculum  ft  Btcps 
mortem  ex  hoc  cisu  maUibus  ilia. 
tarn;  ideoque   impium  esse  credidi- 

mitti  detiimeotum.  Si  enim  in  genua 
ter  vel  liberliiia  quater  qoh  pepeiit, 
immeriro  defraudabatur  succession  a 
Buorum  liberorum;  quid  enim  pec- 
cavit,  ai  noD  plnres  sed  paucos  pe- 
perit?  Et  dedimus  ju^i  logitimmn 
pleDnm  matribus,  sire  ingeauis  give 
libertiuis,  elsi  dou  tet  enixce  fucrint 
vel  qualer,  aed  eum  tanlum  vel  earn 
qui  <]u<eie  morte  intercepti  sunt,  ut 
et  Bio  ToccnluT  in  Uberonun  BUOrum 
legitimuni 


cbild-birtb,  the  danger,  and  death  it- 
Helf,  which  they  often  suffer.  We,  there- 
fore, liave  esteemed  it  bighlf  onjuat, 
tbat  the  law  should  turn  to  tlieir 
detriment  vhat  is  in  its  n&ture  purely 
fonuitous ;  for,  if  a  married  woman 
free-bom,  does  not  give  birth  to  three 
cbildren,  or  a  freedwoman  to  four, 
tbey  do  not  therefore  deserve  tn  be 
deprived  of  the  succession  to  theit 
cbildren.  For  koir  can  it  be  imputed 
to  them  as  a  crime,  to  have  had  few 
children  f  We,  therefore,  have  givGii 
a  full  right  to  eveiy  mother,  whether 
free  born  or  freed,  to  be  called  to 
the  legal  Bucceasion  of  her  children, 
although  she  may  not  have  given 
birth  (o  three  or  four  children,  or  majr 
not  have  had  any  other  than  the 
child  whose  inheritance  is  in  qnes- 
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&.  Sed  cam  ai 
jura  legitime  soccessjonis  pencni- 
tantes,  paHim  matrem  aiUuvahanl, 
partim  eam  pnegravabant  et  noo  in 
Bohilum  earn  vocabsnt ;  aed  in  qul- 
busdam  casibus  tertiam  ei  partem  ab- 
BtraheDtes  certJH  iegilimia  daliant 
persoais,  in  aliis  autem  contrariuiu 
facirbant,  nobis  vi^um  etit  recta  et 
simpUci  via  matrom  omnibufi  peraonis 
legitimis  anteponi,  et  sine  ulla  dimi- 

accipere,  eicepta  fratiix  et  sororis 
persona,  sivo  consanguinei  sint,  sivo 
sola  cogoationis  jura  hsbentes ;  ut 
quemadmodum  eam  toti  alii  ordiiii  le- 
gilimo  prH!posuimu*,ita  omnes  fratres 

ad  capiendas  hercdiules  simul  vo- 
cemus ;  iia  tomen  ut,  si  quidem  solie 
sorores  agnatu'  vel  cognata;et  mater 
ilefuncti  vel  defuncts  supersint,  dj- 
midiam  quidem  mater,  alteram  vero 

habeant.  Si  vero  matm  supereliteet 
fratre  vel  Iratnbus  solis,  vel  etiam 
cum  somiibus  sive  legilima  sive  sola 
conationis  jura  habentibus,  intestBtus 
quia  vel  intestate  moriatur,  in  capita 
diBtriboatmr  egna  hereditas. 


.2. 

S.  The  couElitutJonB  of  former  em- 
perors, relative  lo  the  right  of  Bue- 
cesaion,  vera  partly  favourable  to 
mothers,  and  partly  unfavourable. 
They  did  not  always  give  the  motben 
the  entire  inheritance  of  Iheir  chil- 
dren, but  in  some  casGB  deprived  them 
of  a  third,  which  was  given  to  certain 
nynali ;  and  in  other  cases,  doing 
just  llie  contrary,  gave  a  third.  Bul 
it  seems  right  to  us,  that  motheis 
should  receive  the  succession  of  their 
children  without  any  diminution,  and 
that  they  should  be  decidedly  and  ei- 
chiHively  preferred  before  all  legal 
heim,  eicept  the  brothers  and  sisten 
of  the  deceased,  whether  by  the  same 
fatlier  or  simply  iwjnata.  And  as  we 
have  preferred  the  mollicr  to  all  other 
legal  heirs,  we  call  all  brothers  and 
sinters,  legal  or  not,  to  tlie  inherit- 
ance together  with  the  mother,  the 
following  rule  being  observed.  H 
there  are  living  only  sisters  agnatm  or 
eognala,  and  the  mother  of  the  da- 
ceased,  the  motlier  shall  have  one- 
half  of  the  goods,  and  the  aisteis  the 
other  half.  But  if  there  are  Uving 
the  mother,  and  also  a  brother  or 
brothers  odIj,  m  bntben  and  lis- 
CC 
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ters,  whether  legal,  or  only  hnving 
the  rights  of  cognati,  then  the  in- 
heritance of  the  intestate  son  or 
daughter  shall  be  divided  in  capita, 

C.  \'i.  56.  7. 

In  the  Code  of  Theodosius  (v.  1.  1),  we  find  two 
constitutions,  one  of  Constantine,  the  other  of  Valentinian  and 
Valens,  wliich  were  the  first  blow  dealt  to  die  Jus  liherorum 
introduced  by  the  lex  Pajna  Poppaa,  By  these  constitutions 
it  was  enacted  that  if  there  were  persons  in  a  certain  degree  of 
agnation  with  the  deceased,  namely,  a  paternal  uncle,  or  a 
paternal  uncle's  son  or  grandson,  or  an  emancipated  brother, 
then  the  mother,  instead  of  excluding  them,  as,  if  she  had  the 
juH  liherorum^  she  would  have  done,  divided  the  inheritance 
with  them,  taking  two-thirds  if  she  had  the  jus  trium  lihero- 
rum, and  one-third  if  she  had  not.  This  enactment  was,  there- 
fore, a  gain  to  those  who  had  not  Xkxidjus  liherorum^  and  a  loss 
to  those  who  had.  Justinian  did  away  altogether  with  the  jus 
liherorum  and  tlie  distinctions  founded  upon  it. 


6.  Sed  quemadmodom  nos  raatri- 
bus  prospeximus,  ita  eas  oportet  suse 
soboli  consulere:  scitoris  eis  quod, 
si  tntores  liberis  non  petierint,  vel  in 
locum  remoti  vel  excusati  intra  an- 
num petere  neglexerint,  ab  eorum 
impuberum  morientium  successione 
repellentur. 


6.  And  as  we  have  thus  taken  care 
of  the  interests  of  the  mothers,  they 
ought  in  return  to  consult  the  welfare 
of  their  children.  Let  them  know, 
then,  that  if  they  neglect,  during  the 
space  of  a  whole  year,  to  demand  a 
tutor  for  their  children,  or  to  ask  for 
the  appointment  of  a  new  tutor  m  the 
place  of  one  who  has  been  removed 
or  excused,  they  will  be  deservedly 
repelled  from  the  succession  of  the 
children,  if  they  die  before  the  age  of 
puberty. 


D.  xxxviii.  17.  2.  43. 


7.  Licet  autem  vulgo  qua^sitns  sit 
filius  filiave,  potest  tamen  ad  bona 
ejus  mater  ex  Tertulliano  senatus- 
consulto  admitti. 


7.  Although  a  son  or  a  daughter  is 
bom  of  an  uncertain  father,  yet  the 
mother  may  be  admitted  to  succeed 
to  their  goods  by  the  ienaiui-ctm- 
suliiitn  TertuUianum. 


The  natural  tie  is  all  that  is  regarded  in  this  case ;  this  is  as 
strong  between  the  mother  and  child,  whoever  may  be  the 
father. 
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Per  contrarium  antem,  ut  liberi  ad 
bona  znatrom  intestarura  admittan- 
tur,  senatas  -  consulto  Orphitiano, 
Orphito  et  Rafo  consulibus,  efiectom 
est,  quod  latum  est  divi  Marci  tempo- 
ribus ;  et  data  est  tarn  filio  quam 
filiffi  legitima  hereditas,  etiamsi  alieno 
juri  subject!  suut,  et  prsBfcmntur 
coDsanguineis  et  agnatis  defuncUe 
matris. 


Reciprocally  children  are  admitted 
to  the  goods  of  their  intestate  mo- 
thers, by  the  senatus-cansuUum  Orphi- 
tianum,  made  in  the  consulship  of 
Orphitius  and  Rufus,  in  the  reign  of 
the  Emperor  Marcus  Antoninus.  By 
this  senatus-consultum  the  legal  in- 
heritance is  given  both  to  the  sons 
and  daughters,  although  in  the  power 
of  another,  and  they  are  preferred  to 
the  coManguineiy  and  to  the  agnati  of 
their  deceased  mother. 


D.  xxxviii.  17.  9 ;  C.  vi.  57.  1. 

The  senattis-consultum  Orphitianum  was  made  a.d.  178,  in 
the  time  of  Marcus  Aurelius  and  Commodus.  Previously, 
children  could  not  succeed  to  their  mother,  except  as  cognati. 
But  hy  this  settatus-consultum  they  were  preferred  to  the  con- 
sangiiineiy  that  is,  the  agnati  of  the  second  degree,  or,  in  other 
words,  brothers  and  sisters,  natural  or  adoptive,  as  well  as  to  all 
other  agnati.  They  were  not,  however,  preferred  to  the  mother 
of  the  deceased,  who  derived  her  right  of  succession  from  the 
senatus-consultum  Tertullianum,  but  they  shared  the  inherit* 
ance  with  her.  Her  claim  to  share  it  with  them  was,  however, 
subsequently  taken  away  by  a  constitution  (C.  vi.  57.  4),  of 
Gratian,  Valentinian,  and  Theodosius. 


r  1.  Sed  cum  ex  hoc  scnatus-consulto 
nepotes  ad  aviae  successionem  le- 
gitime jure  non  vocabantur,  postea 
hoc  constitutionibus  principalibus 
emendatum  est,  ut  ad  similitudinem 
filiorum  filiarumque  et  nepotes  et 
neptes  vocentur. 


1.  But  since  grandsons  and  grand- 
daughters were  not  called  by  this 
senatus-consuUwn  to  the  legal  succes- 
sion of  their  grandmother,  the  omis- 
sion was  afterwards  supplied  by  the 
imperial  constitutions,  and  grandsons 
and  granddaughters  were  called  to 
inherit,  just  as  sons  and  daughters 
had  been. 


C.  vi.  55.  9. 


The  constitution  enacting  this  given  in  the  Code  is  one  of 
Valentinian,  Theodosius,  and  Arcadius. 


2.  Sciendum  autem  est,  htyusmodi 
Ruccessione  que  a  Tertulliano  et 
Orphitiano  deferuntur,  capitis  demi- 
nutione  non  perimi,  propter  illam 
regulam  qua  noToe  hereditates  le- 
gitimse^  capitis  deminutione  non  pe- 


2.  It  must  be  observed,  that  these 
successions,  derived  Arom  the  senatui' 
consuUa  TertulUanwn  and  Orphu 
tianumt  are  not  lost  by  a  capitis  de- 
minutio.  The  rule  is,  that  legitimate 
inheritances  given  by  the  late  law 
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reunt,  sed  illae  soIsb  quas  ex  lege  Dao-      are  not  destroyed  by  capitis  demtnutio, 
decim  Tabularum  defenuitur.  which  affects  those    only    that  are 

*  given    by  the   law    of  the  Twelve 
Tables. 

It  is  only  the  minima  cajntis  deminutio  which  is  here 
spoken  of.  Any  one  who  sustained  the  maxima  or  minor 
deminutio y  as  he  ceased  to  he  a  citizen,  ceased  to  have  any 
rights  of  succession. 


3.  Novissime  sciendum  est,  etiam 
illos  liberos  qui  vulgo  qusesid  sunt, 
ad  matris  hereditatem  ex  hoc  senatus- 
oonsulto  admitti. 


3.  Lastly,  it  must  be  observed,  that 
even  children  borne  of  an  uncertain 
father,  are  admitted  by  the  sentUuM- 
consuUum  Orphitianum  to  the  in- 
heritance of  their  mother. 


D.  xxxviii.  17.  1,  2. 

Justinian  afterwards  altered  this,  so  as  to  exclude  such  chil- 
dren from  the  inheritance  of  their  mother,  if  she  was  of  high 
rank  (illustris),  or  if  she  had  other  children  bom  in  lawful 
marriage.     (C.  vi.  57.  6.) 


4.  Si  ex  pluribus  legitimis  heredi- 
bus  quidam  omiserint  hereditatem, 
vel  morte  vel  alia  causa  impedid 
Aierint  quominus  adeant,  reliquis  qui 
adierint,  accrescit  iUorum  portio;  et 
licet  ante  decesserint  qui  adierint,  ad 
heredes  tamen  eorum  pertinet. 


4.  'When  there  are  many  legal 
heirs,  and  some  renounce  the  in- 
heritance, or  are  prevented  by  death, 
or  any  other  cause,  from  accepting  it, 
then  the  portions  of  such  persons 
accrue  to  those  who  accept  the  in- 
heritance :  and  if  any  of  Uiose  who 
accept  happen  to  die  beforehand,  the 
portions  accruing  to  them  will  go  to 
their  heirs. 


D.  xxxviii.  10.  0. 

This  paragraph  has  nothing  to  do  with  the  8.  C,  Orphitianum. 
It  refers  to  the  right  of  accrual  enjoyed  by  all  heredes  legitimi. 
If  any  of  those  called  to  share  an  inheritance  did  not  take  his 
share,  it  was  divided  among  all  those  who  entered  on  the  inhe- 
ritance, and,  if  any  of  those  who  had  entered  died  before 
receiving  the  share  that  accrued  to  him,  this  accruing  share 
passed  to  his  heirs,  his  interest  in  it  having  become  fixed,  and 
made  transmissible  to  his  heirs  by  his  entering  on  the  inherit- 
ance. 

The  following  were  the  principal  changes  in  the  law  of  the 
succession  of  the  aynati.  By  the  law  of  the  Twelve  Tables, 
agnatic  i.  e,  collaterals  in  the  same  civil  family,  succeeded  in 
default  of  sui  heredes.  Subsequently,  different  classes  of  per- 
sons were  allowed  to  rank  as  agnati  who  were  not  so.  1. 
Emancipated  brothers  and  sisters  were  allowed  to  rank  as 
agnati  by  Anastasius,  and  their  children  were  allowed  to  do  so 
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by  Justinian.  2.  Under  Jiistioinn,  a  peculiar  order  of  succes- 
Bion  was  fixed  on  for  persons  emancipated;  first  came  their 
children ;  secondly,  tlieir  brothers  and  sisters ;  thirdly,  the 
Asceadant  emancipator.  3.  Justinian  placed  uterine  brothers 
and  sisters,  and  their  cliildren,  un  the  same  footing  as  consan- 
ffiiinei  and  their  children.  4.  The  mother  was  allowed  to 
succeed  to  her  children  by  the  senatiin-cotinultum  Tertullia- 
num,  and  children  to  their  mother  by  the  nenatui-coiigultiim 
Orphitianum.  The  mother  hiul  not  a  definite  place  in  the 
succession,  but  one  varying  Recording  as  tiiere  were  or  were  not 
certain  other  persons  to  preclude  or  shtire  her  claim.  If  tlie 
deceased  child  were  a  daughter,  and  had  left  children,  those 
children  shared  the  inheritance  with  the  mother  until  the  con- 
etitutioa  of  Gratian  (Tit.  4.  pr.),  and  afterwards  were  preferred 
to  her.  If  there  were  no  children,  it  was  necessary  to  consider 
vrhether  the  deceased  was  emancipated ;  if  so,  the  father  or  the 
grandfather,  if  the  grandfather  and  father  were  both  living,  was 
preferred ;  if  not,  or  if  die  deceased  had  been  emancipated,  but 
the  father  was  dead,  brothers  eonmnguinei,  and,  under  the 
legislation  of  Justinian,  brothers  uterini  {Tit.  2.  4),  were  pre- 
ferred to  the  mother ;  sisters  cotmani/uinea-,  and,  under  the 
legislation  of  Justinian,  uterinie,  shared  with  her.  She  was 
preferred  to  all  more  remote  ayiiati.  But  if  a  child,  or  the 
father  of  the  deceased,  was  in  a  different  family  from  tbe  de- 
ceased, and  there  were  at/tiali,  the  mother  only  received  her 
share  as  one  of  the  coijiiati.  (Tit  8.  8.)  5.  Graudchildren 
succeeded  to  their  grandmother  by  a  constitution  of  Yalentiman, 
Theodosius,  and  Arcadius.     (Tit.  4,  1.) 

Tiierc  were  also  two  other  points,  besides  the  admission  of 
these  persons  excluded  by  the  strict  definition  of  agiiati,  in 
which  the  law  underwent  alterations.  First,  the  Twelve  Tables 
made  no  distinction  of  sex  in  tbe  agiiati;  the  prudentes 
limited  the  succession  of  females  to  the  second  degree.  Justi- 
nian restored  tbe  law  of  tlie  Twelve  Tables  on  this  point,  and 
permitted  no  distinction  of  sex.  (Tit  2.  3.)  Secondly,  under 
the  law  of  the  Twelve  Tables,  tliere  was  no  devolution  among 
the  aifnati ;  if  tlie  nearest  refused,  tbe  more  remote  could  not 
come  in  their  place ;  Justinian  permitted  such  a  devolutioa  to 
take  place.     (Tit.  2.  7.) 
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Tit.  V.    DE  SUCCESSIONE  COGNATORUM. 


Post  8U0S  heredefl,  eosque  qnos 
inter  suos  heredes  pru^tor  et  constitu- 
tiones  vocant,  ct  post  legitimos,  qiio- 
mm  numero  sunt  agnati,  ot  hi  quos 
in  locum  agnatorum  tarn  supra  dicta 
senatus-consulta  quain  nostra  erexit 
constitutio,  proximos  cognatos  prstor 
Tocat. 


After  the  *ui  htredes  and  those 
whom  the  pnetor  and  the  constitu- 
tions call  to  inherit  among  the  »ui 
heredei^  and  after  the  legal  heirs, 
that  is  the  agnati  and  those  whom 
tlie  ahove-mentioned  tenatut-confultn 
and  our  constitution  have  placed 
among  the  agncUiy  the  praetor  calls 
the  nearest  cognati. 


I),  xxxviii.  15.  1 ;  D.  xxxviii.  7.  2.  4. 

The  law  of  the  Twelve  Tables  recognised  only  the  succession 
of,  (1)  sui  heredes :  (2)  agnati ;  (3)  gentiles.  If  there  were 
no  gentiles^  the  inheritance  lapsed  to  the  state.  In  plebeian 
families,  or  rather  in  such  plebeian  families  as  were  not  parts  of 
a  plebeian  genu,  if  there  were  no  agnati,  the  inheritance  would 
lapse  at  once. 

The  subject  of  gent  Hi  fas  is  too  obscure,  and  repays  investi- 
gation too  little,  to  permit  us  to  enter  into  the  subject  here.  We 
know  that  the  original  notion  of  gentiles  was  that  of  members 
of  some  pure  uncorrupted  patrician  stock,  though  not  necessa- 
rily of  the  same,  but  bearing  the  same  name,  and  having  the 
same  saera.  (See  In  trod.  sec.  6.)  We  also  know  that  freed- 
men  and  clients  of  gentiles  were,  in  some  degree,  considered  as 
themselves  gentiles ;  probably  if  their  property  was  not  claimed 
by  their  patron,  it  went  to  the  members  of  his  gens,  but  they 
had  not  any  claim  on  the  property  of  any  otlier  gentilis.  We 
know  also  that  there  were  plebeian  gentcs,  formed  probably  by 
the  marriage  of  a  patrician  with  a  plebeian  before  the  plehs 
received  the  connuhium.  Members  of  plebeian  gentes  would, 
of  course,  have  the  rights  of  gentilitas  towards  other  members 
of  the  same  plebeian  gens,  but  whether  they  had  them  towards 
the  members  of  the  patrician  gens,  from  which  they  were  an 
offset,  is  much  more  doubtful.  (See  Introd.  sec.  9.)  Of  the 
mode  in  which  the  gentiles  took  the  inheritance,  we  know  no- 
thing, nor  at  how  late  a  period  of  history  the  gentes  were  still 
really  in  existence.  Gains  (iii.  17)  treats  the  subject  as  one  of 
mere  antiquarian  interest.  Probably  at  the  time  of  the  prsetors' 
legislation  there  were  few  families  that  could  boast  a  descent 
Bufl&ciently  pure  and  accurately  known  to  satisfy  the  requisites 
of  gentilitas.  At  any  rate,  the  prsetors  felt  themselves  at 
liberty  to  favour,  in  every  way,  the  tie  of  blood,  and  they 
accordingly  called  the  cognati  to  the  succession. 


.  LIB.  in.   TIT.  T. 


1.  It  \a  tbe  natural  relationehip 
UlM  is  hev  lookad  to;  thus  BgHoti 
who  bsve  undergone  a  capUii  demi- 

nutio  and  their  desceodante,  are  not 
mclodeU  among  tlie  legal  hein  by 
the  law  of  the  Twelve  Tables,  bot 
they  are  called  by  the  pnetor  in  (he 
Uiird  order.  We  mnat  except  an 
emancipated  brother  or  sister,  bnt 
not  their  children.  For  the  law  of 
Anaslasius,  calling  an  emancipated 
brother  or  sister  together  with  hro- 
tliere  whose  rights  still  exist  un- 
altered, to  the  legal  succession  of 
their  brother  or  sist*r,  not,  indiwd, 
giving  them  an  eqtut  share,  but  mak- 
ing a  deduction  set  forth  in  (he  con- 
stitution, prefers  tbem  to  all  agnati 
of  an  inferior  degree,  even  though 
these  agnali  have  undergone  no  rapitit 
rftminiid'o,  and,  of  oonrae,  prefers  them 
to  all  cngraal. 

Gu.  iii.  ai.  87;  C.T.  30.  4. 
We  have  already  spoken  of  this  lex  Anastasiana  in  the  note 
to  Tit.  2.  4,  and  noticed  the  constitution  of  534,  by  whieli 
JustiniaD  ndmittbd  as  agntiti  the  children  of  emancipated 
brothers  and  sisters,  and  did  away  with  the  deduction  mentioied 
in  the  text,  namely,  that  of  one-fourth. 

3.  Hos    etiam    qui    per    feminini  i.  Collateral  relations  united  only 

Bexos  personos  ex  trsnaverso  cogna-  by  Iho  female  line,  are  also  called  )^ 

tione  junguntm',  t^rlio  gradn  proii-  the  preclor  in  the  third  order  of  suc- 

niitatis  nomine  pnetor   ad   succes-  cession,  according  to  Ihcir  proximity. 


f  1.  Qua  parte  naturalis  cognatio 
Bpectatur;  nam  agnati  capite  demi- 
nuti,  quiqne  ex  his  progeniti  sunt, 
ex  lege  Duodecini  Tabularum  inter 
legitimos  Don  habentur,  sed  a  pne- 
tore  terlio  ordine  Tocantur.  Eiceplis 
aolis  tantummodo  fratre  et  sorore 
emancipatis,  non  eliam  liberis  eomm, 
qnos  lex  Anastasiana  cum  fratribus 
integri  juris  cooatitutis  vocat  qaidem 
■d  legitimam  fralris  hereditalem  sive 
sororis,  non  lequis  tamen  psrtibus, 
aed  cum  aliqua  dimiuutione  quam 
facile  est  ex  ipsius  constitatioDls 
verbis  colhgere,  Aliia  vero  agnatis 
interioris  gradus,  licet  capitis  demi- 
nulionem  pass!  non  sunt,  tameu  eos 
antaponit,  et  procnl  dubio  cognatis. 


3.  Libori  quoqoc  qui  in  adoptiva  3.  Children,  who  are  in  an  adnp. 

familia  sunt,  ad  naturulium  paren-  tive  family,  are  likewise  called  in  the 

tium  hereditatem  boc  codem  gradu  third  onler  of  succession  to  the  in- 

Tocantur.  heritance  of  their  natural  parenta. 


Justininn's  change  in  the  law  of  adoption  loft  the  adoptive 
child,  unless  adopted  by  an  ascendant,  in  his  natural  family, 
and,  therefore,  he  could  come  in  as  a  suus  heres,  or  agnatus, 
and  not  merely  as  a  cognalm.  But  the  text  would  still  be 
applicable  to  persons  ttii  juris,  who  arrogated  themselves. 

4.  Vulgo  qucesitos  nullum  habere  4.  It  is   manifest,    that   ehildreu 

agnatum   manifestam   est,   cum   ag-  bom  of  an  uncertam  fkther  bate  no 

□atio  a  paire   cognatio  a  matre  sit;  agmtli,   inasmuob  as    agnation  pm- 

hi  autem  nullum  patrem  habere  in-  caeds  from  the  father,  cognation  from 

telliguntur.   Eadem  rations  nee  inter  the  mother,  and  auclt  children  aie 
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te  quidexn  possont  Tideri  consan- 
gninei  esse,  quia  contpngoinitatis 
jus  species  est  agnationis;  tantum 
igitur  cognati  sunt  sibi,  sicnt  ct 
mains  cognatis.  Itaque  omnibus 
istis  ea  parte  competit  bonomm  pos- 
sessio,  qua  proziinitatis  nomine  cog- 
nati vocantor. 


looked  ni)on  as  haying  no  father. 
And,  for  the  same  reason,  oonaan- 
guinity  cannot  be  said  to  subsist  be- 
tween these  children,  because  con- 
sanguinity is  a  species  of  agnation. 
They  can,  therefore,  only  be  allied  to 
each  other  as  cognati,  by  being  re- 
lated by  their  mother;  and  it  is  for 
this  reason  that  all  such  children  are 
admitted  to  the  possession  of  goods, 
which  calls  the  cognati  according  to 
their  degree  of  proximity. 


D.  xzxviii.  8.  2.  4. 


5.  Hoc  loco  et  illud  necessario  ad- 
monendi  sumas,  agnationis  quidem 
jure  admitti  aliquem  ad  hereditatem, 
etsi  decimo  gradu  sit,  sive  de  lege 
Duodecim  Tabularum  quwramus,  sive 
de  edicto  quo  praetor  legitimis  hcredi- 
bus  daturum  bonorum  possessionem 
pollicetur.  Proximitatis  rero  nomine 
lis  solis  preetor  promittit  bonomm 
possessionem,  qui  usque  ad  sextum 
gradum  cognationis  sunt,  et  ex  sep- 
timo  a  sobrino  sobrinaque  nato  na- 
taeve. 


5.  Here  we  may  observe,  that  by 
right  of  agnation  any  one  may  be  ad- 
mitted to  inherit  although  in  the 
tenth  degree,  both  by  the  law  of  the 
Twelve  Tables,  and  by  the  edict  in 
which  the  praetor  promises  that  he 
will  give  the  possession  of  goods  to 
the  legal  heirs.  But  the  praetor  pro- 
mises the  possession  of  goods  to  cog- 
nati according  to  their  proximity  only 
as  far  as  the  sixth  degree  of  cogna- 
tion, and  in  the  seventh  degree  to 
those  cognati  who  are  the  children  of 
a  second  cousin. 


D.  xxxviii.  16.  2.  2.  4;  D.  xxxviii.  8. 1.  3  ;  D.  xxxviii.  8.  9. 

Thd  .agnati  were  not  limited  by  the  tenth  degree.  This 
degree  is  only  given  as  an  instance  of  how  far  the  succession 
might  go.  But  the  sixth  degree  was  the  limit,  with  the  excep- 
tion given  in  the  text,  of  the  succession  of  cognati. 


TiT.  VI.    DE  GRADIBUS  COGNATIONIS- 


Hoc  loco  necessarium  est  exponere 
quemadmodum  gradus  cognationis 
numerentur:  quare  in  primis  ad- 
monendi  sumus  cognationem  all  am 
supra  numerari,  aliam  infra,  aliam 
ex  transverso,  qusB  etiam  a  latere  di- 
citur.  Superior  cognatio  est  paren- 
tinm,  inferior  liberorum,  ex  trans- 
verso Arntnim  sororumve,  eorumque 
qui  qnaeve  ex  his  progenerantur,  et 
convenienter  patrui  araitae,  avunculi, 
materterae.  £t  superior  quidem  et 
inferior  cognatio  a  primo  gradu  in- 


It  is  necessary  to  explain  here 
how  the  degrees  of  cognation  are 
computed;  and  first  we  must  ob- 
sen'e,  that  one  cognation  is  reckoned 
by  ascending,  a  second  by  descend- 
ing, and  a  third  by  going  transversely, 
or,  as  it  is  also  called,  collaterally. 
The  cognation  reckoned  by  ascending 
is  that  of  ascendants ;  that  reckoned 
by  descending  is  tliat  of  descendants ; 
that  reckoned  transversely  is  that  of 
brothers  and  sisters,  and  their  issue, 
and  consequently  that  of  uncles  and 
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DBtioD  Uie  neweitt  cu^iiafiu  is  in  the 


3.  Tertio,  snpra  proaTns  proavii 
in^  pronepos  pronrplis,  ei  tianf 
*erso  f^tris  sororisque  tilius  filia,  e 


1.  Id  the  first  degree  tie,  Mcend- 
iog,  a  fattier  or  a  mother;  descend- 
ing, a  SOD  or  a  daughter. 
i.  10. 1.  3. 

3.  In  tlie  second  degree  are,  m- 
cending,  a  grandfather  or  a  grand- 
matheri  degcending,  a  grandaon  or 
grsnddaiighler ;  on  the  oollateral 
line,  a  broiher  or  A  eisler. 
i.  10.  1.  i. 

3.  In  the  third  degree  are,  as- 
cending, a  great  grandfather  or  a 
great-grandm other  ;  descending,  a 
greal-grandBon  or  greal-gnnddangfa- 
ter;  on  the  collsteral  line,  the  son 
or  daughter  of  a  brother  or  sisier; 
and  so  accordingly  are  an  uncle  or 
an  aunt,  whether  paletnal  or  mftter- 
nal.  Palrvut  in  a  falher^a  brother, 
called  in  Greek  imrp^t:  avuHm/ui 
is  a  mother'a  bretlier,  in  Greek  fH}' 
yptfot:  Bitot  is  applied  indifferently 
to  either  i  nniifa  ia  a  fatlirr'*  aister, 
laaltrlera  a  mother's  sister,  and  each 
is  called  in  Grei-k  6tla,  indifferentlj, 
and  Bometimes  rtfBis. 
D.  XMviii.  10.  1.  6;  D.xxzTiii.  10.  10.  U. 
Schraeder  mibstitutes  io  the  text  trarfwf  Knd  ^rfrfaic,  which 
are  the  forms  used  in  classical  Greek. 


Pftlniua  est  freter 
paths  qui  gnete  ■narpigot  vocatur; 
avnnculua  est  fraler  niairis,  qui  apud 
GrfffOi  proprie  fiip-p^ot  Bt  proniis- 
cue  6fiot  dicitur.     Aiiiita  est  patiis 


4.  Qaarto  gradn,  supra  abavus  alia- 
TiB,  infra  ^mepos  abneptis,  ei  trans- 
Terso  fralris  sororisque  nepos  nepli:), 
etconvcnienterpatruos  magnns  aniilft 
magna,  id  est,  avi  frater  ct  soror ; 
item  avUDCnlus  magnun  et  materlera 
magna,  id  est,  avin  frater  et  soror ; 
consobrinus  consobrina,  id  ent,  qui 
qUEeve  ei  fratribns  aut  soroiibus  pro- 
generanuir.  Sed  quidam  recte  con- 
■obiinos  COS  proprie  dici  puLant,  qui 
ex  duabns  sororibns  progeuerantur, 
quasi  consororinos ;  eos  vero  qui  ei 
dnobna  tyatntnis  progenerantur,  pro- 
prie frMres  patmeles  vocari  ;  si  antem 
ex  dnobus  fratiibua  ttWm  nascuntor, 
aoiore*  palroelM   appellaii;    at  ens 


4.  Ia  Ibe  fourth  degree  are,  as- 
cending, a  great- great-grandfather, 
or  a  great-grest-grandm other;  de- 
scending, a  great  great-grandson,  or 
a  great- great- granddaughter  ;  in  the 
collateral  line,  the  grsndaOD  or  the 
granddaughter  of  a  brother  or  a 
sister:  as  also,  a  great-ancle  or  great- 
aunt,  paternal,  that  is,  the  brother  or 
aister  of  a  grandfather;  or  maternal, 
that  is,  the  brother  or  Nster  of  ■ 
grandmoiber  1  and  Brat  coDsins,that 
is,  the  children  of  brothers  or  sis- 
ten  r  bat  to  epeak  ntrictlj,  according 
to  some,  it  is  the  ebildren  of  sisters 
that  are  proporl;  called  cwuetrini,  as 
it  ODiuuroriiil ;  the  ehildnn  of  bro- 
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qui  ex  fratre  ct  sorore  propagantnr, 
amitinos  propria  dici.  Amita)  tuw 
filii  consobrinum  to  appellant,  ta 
illos  amitiDO0. 


then  are  properly /ro/rv*  patrveUtf  if 
males ;  »orore»  patrueht,  if  females ; 
tlie  children  of  a  brother  and  of  a 
nister  are  properiy  ami/ini;  the  chil- 
dren of  your  amita  (aunt  by  the 
father's  side)  call  you  conwbriHUMf 
and  you  call  them  amitiHi, 


D.  xxxviii.  10.  1.  0. 


We  see,  from  the  concluding  words  of  tliis  paragraph,  that 
consohrums  was  used  in  another  sense  than  its  strict  one  of 
"  one  of  the  children  of  two  sisters." 


5.  Quinto,  supra  atavus  ataria,  in- 
fra adneptos  adueptis,  ex  transverso 
fratris  sororisquo  pronepoa  proneptis, 
et  convenienter  propatruus  proamita, 
id  est,  proavi  fratcr  et  soror;  pro- 
a^nmculus  promatortera,  id  est,  pro- 
avite  frater  et  soror.  Item  fratris  pa- 
truelis  sororis  patruelis,  consobrini 
consobriuip,  amitini  amitina;  filius 
fllia,  propior  sobrino  sobrina.  Hi 
sunt  patrui  mafpu  amitas  magnip, 
avunculi  magni  matortcrse  magnio 
fiUus  filia. 


5.  In  the  fifth  degree,  are,  ascend- 
ing, a  great-grandfather's  grand- 
father, or  a  great-grandfather's  grand- 
moUier;  descending,  a  great-grand- 
son, or  a  great-granddaughter,  of  a 
grandson  or  a  granddaughter ;  in  the 
collateral  line,  a  great-grandson  or 
great-granddaughter  of  a  brother  or 
sister,  as  also  a  great-grandfather's 
brother  or  sister,  or  a  great-grand- 
mother's brother  or  sister ;  also,  the 
son  or  daughter  of  a  first  cousin, 
that  is,  of  fk  frater  or  sorvr  patruelis, 
of  a  ctnifobrinua  or  consobrina,  or  of 
an  aniitinus  or  amitina  ;  also,  cousins 
who  precede  by  a  degree  second 
cousins,  that  is,  the  son  or  daught-er 
of  a  great-uncle  or  great-aunt,  pater- 
nal or  maternal. 


D.  xxxviii.  10.  1.  7. 


Projnor  sobrino  is,  to  use  the  exact  equivalent,  a  first  cousin 
once  removed.  Ho  is  one  degree  nearer  (projnor)  tlian  a 
sobrinus  or  second  cousin. 


G.  Sexto  gradu,  supra  tritavus  tri- 
tavia,  infra  trinepos  trineptis,  ex 
transverso  fratris  sororisquo  abnepos 
abneptis,  et  convenienter  abpatruus 
abamita,  id  est^  abavi  frater  et  soror, 
abavunculus  abniatertera,  id  est,  ab- 
aviffi  frater  et  soror.  Item  sobriui 
sobrinseque,  id  est,  qui  qua;vo  ex  fra- 
tribus  vel  sororibus  patruelibus  vel 
consobrinis  vel  amitinis  progeneran- 
tur. 


G.  In  the  sixth  degree  are,  ascend- 
ing* a  groat-grandfatlier's  great-grand- 
father, or  a  great-grandfather's  great- 
grandmoUier ;  descending,  the  great- 
grandson  or  great-granddaughter  of 
a  great-grandson  or  a  great-grand- 
daughter; in  the  collateral  line,  a 
great-great-grandson  or  a  great-great- 
granddaughter  of  a  brother  or  sister; 
as  also,  a  great-great  grandfather's 
brother  or  sister,  and  a  great-great- 
grandmother's  brother  or  sister;  also, 
second  cousins,  that  is,  the  sons  and 
daughters  of  first  cousins  in  general, 
whether  the  first  cousins  are  sprung 
from  two  brothers  or  two  sist^,  or 
a  brother  and  a  sister. 
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The  nomenclature  proper  to  the  different  degrees  stops  here, 
because  the  sixtli  degree  was  the  limit  of  cognation. 


7.  Hactenus  ostendisse  sufHciet, 
queniadmodum  gradus  cognationis 
numerentar;  namque  ex  his  palaxn 
est  intelligere  quemadmodum  ulte- 
riores  quoqae  gradus  numerare  de- 
beamus,  quippe  semper  genorata 
quwque  persona  gradum  adjiciat :  ut 
longe  facilios  sit  respondere  quoto 
quisqae  gradu  sit,  quam  propria  cog- 
nationis appellatione  quemquam  de- 
notare. 


7.  It  is  sufiBicient  to  have  shown 
thus  far,  how  degrees  of  cognation 
are  reckoned;  and,  from  the  exam- 
ples given,  the  more  remote  degrees 
may  be  computed;  for  each  gene- 
ration always  adds  one  degree;  so 
that  it  is  much  easier  to  determine 
in  what  degree  any  person  is  related 
to  another,  than  to  denote  such  per- 
son by  his  proper  term  of  cognation. 


D.  xxxviii.  10.  10.  9. 


8.  Agnationis  quoquo  gradus  eo- 
dem  modo  nuraerantur. 

0.  Sed  cum  magis  Veritas  oculata 
fide  quam  per  aiu'es  animis  hominum 
infigitur,  ideo  necessarium  duximus 
post  iiarraiionem  graduum  etiam  eos 
prft>senti  libro  inscribi,  quatenus  pos- 
sint  et  auribus  et  oculorum  inspec- 
tione  adolescentcs  perfectissimam 
graduum  doctrinam  adipisci. 


8.  The  degrees  of  agnation  are 
reckoned  in  the  same  manner. 

9.  But  as  truth  is  fixed  in  the 
mind  much  better  by  the  eye  Uian  by 
the  car,  we  have  thought  it  necessary 
to  subjoin,  to  the  account  given  of 
the  degrees,  a  table  of  them,  that  the 
young  student,  both  by  heariu<7  and 
by  seeing,  may  gain  a  perfect  know- 
ledge of  thorn. 


Justinian  intended  that  a  scheme  of  relationship  should  be 
here  insert<,*d ;  but  as  the  degrees  of  relationsliip  are  sufficiently 
obvious,  it  is  scarcely  necessary  to  place  a  scheme  before  the 
eyes  of  the  modem  reader. 

10.  It  is  certain,  tliat  the  part  of 
the  edict,  in  which  the  possession  of 
goods  is  promised  according  to  the 
degree  of  proximity,  does  not  apply 
to  sen'ile  cognation,  which  was  not 
recognised  by  any  ancient  law.  But, 
by  our  constitution  concerning  the 
right  of  patronage,  a  right  hitherto 
so  obscure,  so  cloudy  and  confused, 
we  have  enacted,  from  a  feeling  of 
humanity,  that  if  a  slave  shall  have  a 
child  or  children,  either  by  a  free 
woman  or  a  slave,  and  reciprocally  if 
a  female  slave  shall  have  a  child  or 
cliildren  of  either  sex,  by  a  freeman 
or  a  slave,  then  if  the  father  and 
mother  are  enfranchised,  and  the 
children,  whose  mother  was  a  slave, 
become  also  free,  or  if  the  children  of 
a  free  mother  have  a  slave  as  father, 
and  this  slave  afterwards  attain  his 
f^edom,  these  children  shall  all  suc- 
ceed to  tlieir  father  or  mother,  the 


10.  Illud  certum  est,  ad  serviles 
cognationes  illam  partem  edicti,  qua 
proximitatis  nomine  bonorum  pos- 
sessio  promittitur,  non  pertinere; 
nam  nee  ulla  antiqua  lege  talis  cog- 
natio  computabatur.  Sed  nostra  con- 
BtituUone  quam  pro  jure  patronatus 
fecimus  (quod  jus  usque  ad  nostra 
tempora  satis  obscurum  atque  nube 
plenum  et  undique  confusum  fuerat) 
et  hoc  humanitate  suggerente  con- 
cessimus,  ut  si  quis  in  servili  con- 
sortio  consti tutus  liberum  vel  liberos 
habuerit  sive  ex  libera  sive  ex  senilis 
conditionis  mulicre,  vel  contra  scn'a 
mnlier  ex  lil>ero  vel  servo  habuerit 
liberos  ci:guscumque  sexus,  et  ad 
libertatem  his  pervenientibus,  et  ii 
qui  ex  servili  ventre  nati  sunt  liber- 
tatem memenmt,  vel  dum  mulieres 
libenc  erant,  ipsi  in  servituto  eos 
liabuerunt,  et  postea  ad  libertatem 
pervenerunt:  at  hi  omnes  ad  sue- 
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eessionexn  patris  rel  matris  veniaot, 
patronatiis  jure  in  hac  parte  sopito. 
Ho8  enim  liberos,  non  solum  in  suo- 
rom  parentium  successionem,  sed 
etiam  alterum  in  alterius  mutuam 
snccessionem  vocavimus :  ex  ilia  lege 
specialiter  eos  vocantes,  sive  soli  in- 
Teniantnr  qui  in  sen'itute  nati  et 
postea  manumissi  sunt,  sive  una  cum 
aliis  qui  post  libcrtatem  parentium 
concept!  sunt,  sive  ex  eodem  patre 
Tel  ex  eadem  matre,  sive  ex  aliis,  ad 
similitudinem  eomm  qui  ex  justis 
nuptiis  procreati  sunt. 


right  of  patronage  in  this  case  lying 
dormant.  And  we  have  called  these 
children  to  succeed  not  only  to  their 
parents,  but  also  mutually  to  each 
other,  and  that  whether  they  have 
all  been  bom  in  servitude  and  after- 
wards enfranchised,  or  whether  they 
succeed  with  others  who  were  con- 
ceived after  the  enfranchisement  of 
their  parents ;  and  also  whether  they 
have  all  the  same  father  and  mother, 
or  have  a  different  father  or  mother; 
exactly  as  would  be  the  case  with  the 
issue  of  parents  legally  married. 


D.  xxxviii.  8.  1,  2. 

Not  eycn  in  the  case  of  emancipated  slaves  did  the  law  recog- 
nise the  claims  of  the  kin  of  the  slave  to  succeed  to  him ;  all 
went  to  the  patron  if  there  were  no  sui  heredes. 


11.  Repetitis  itaque  omnibus  qua; 
jam  tradidimus,  apparet  non  semper 
eos  qui  parem  gradum  cognationis 
obUnent,  pariter  vocari;  eoque  ara- 
plius  ne  eum  quidem  qui  proximior 
sit  cognatus,  semper  potiorem  esse. 
Gum  enim  prima  causa  sit  suonim 
heredum  et  eorum  quos  inter  suos 
heredes  jam  enumeravimus,  apparet 
proncpotiim  vel  abnepotem  defuncti 
potiorem  esse  quam  fratrem  aut 
patrem  matremquo  defuncti;  cum 
alioquiu  pater  quidem  et  mater  (ut 
supra  quoque  tradidimus)  primum 
gradum  cognationis  obtineant,  frater 
vero  secundum,  pronepos  autem  tertio 
gradu  sit  cognatus,  et  abnepos  quarto. 
Nee  interest  in  potestate  moriends 
fuerit,  an  non,  quod  vel  emancipatus 
vel  ex  emancipato,  aut  feminino  sexu 
propagatus  est. 


11.  To  recapitulate  what  we  have 
said  on  this  subject,  it  appears  that 
those  who  are  in  the  same  degree  of 
cognation  are  not  always  called 
equally  to  the  succession;  and  fur- 
tlier,  that  even  the  nearest  in  degree 
of  cognation  is  not  always  preferred. 
For,  as  the  first  place  is  given  to  sui 
heredes,  and  to  those  who  are  num. 
bered  with  them,  it  is  evident  that 
the  great-grandson  or  great- great- 
grandson  is  preferred  to  the  brother 
or  even  the  father  or  mother  of  the 
deceased,  although  a  father  and 
mother  ( as  we  have  before  observed) 
are  in  the  first  degree  of  cognation, 
a  brother  in  the  second,  a  great- 
grandson  in  the  third,  and  a  great- 
great-grandson  in  the  fourth ;  neither 
does  it  make  any  difference  whether 
the  descendants  were  under  the  power 
of  tlie  deceased  at  the  time  of  his 
death,  or  out  of  his  power,  either  by 
being  themselves  emancipated,  or  by 
being  tlie  children  of  those  who  were 
so,  nor  whether  they  were  descended 
by  the  female  line. 


t).  xxxviiL  10.  1,  2. 


12.  Amotis  quoque  suis  heredibus, 
et  quos  inter  suos  heredes  vocari  dixi- 
mus,  agnatus  qui  integrum  jus  ag- 
nationis  habet,  etiamsi  longissimo 
gradu  sit,  plemmque  potior  habetur 
quam  proximior  cognatus;  nam  pa- 


12.  But,  when  there  are  no  sui 
heredes,  nor  any  of  those  who  are 
called  with  them,  then  an  agnatus 
who  has  retained  his  full  rights, 
although  he  be  in  the  most  distant 
degree,  is  generally  preferred  to  a 
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tmi  nepoa  vol  pronepot  aTHDcnlo  tbI 
mtUrteriB  prBfertnr.  TotJen»  igitur 
didmna,  aut  potiorem  habeH  eum 
qui  proiimiorem  giBdoin  cognationis 
obtineti  ant  pariler  Toc&ri  eoa  qui 
cogDBli  Bant,  quotiens  neque  ano- 
rum  heredum  jura  quique  inter  saas 
heredes  sunt,  Deque  RgiiatioDi<<  jure 
aliqois  pneferri  debeat,  secundum  ea 
quia  tradidimns.  Eiceptis  fratre  et 
Borore  emBiicipaUa,  qui  ad  succes- 
sionem  fratrum  vel  sororum  TOconturj 
qui  et  Bi  capite  demiuuti  budC,  tamen 
prffiferantor  eeteris  nlleriom  gradus 


cosHalm  in  a  nearer  degree;  thna  tha 
grandson  or  gteat-gTaodaon  of  a 
paternal  undi)  is  preferred  to  a  ma- 
temal  ancle  or  aunL  Tbna,  wboo 
we  nay  that  tbe  nearest  in  degree  of 
cognation  ia  called  to  the  BUCCesaioD, 
or  if  there  he  man;  in  the  same  de- 
gree, tbal  the;  are  all  called  equal);, 
we  only  nj  BO  because  there  are  no 
(Ni  hrreila,  nor  any  of  those  who  are 
called  with  Ihem,  nor  any  one  who 
ought  to  be  preferred  b;  right  of 
the  piindplea 


1   dowi 


exception  made  in  tha 
emancipated  brother  and 
eisler  who  are  called  to  the  auccea- 
sion  of  their  brothers  and  slaters ; 
for,  although  they  have  aufiered  a 
capitit  demiaulio,  they  are  narerthe. 
less  preferred  to  all  agnail  of  •  more 

;  C.  V.  30.  M. 


Tit.  VII.    DE  SUCCESSIONS  LTBERTORUM. 


Nunc  de  libertonun  booix  videa- 
mns.  Olim  itaque  Ucebat  liberto 
palronum  anum  impaoe  tesbunento 
prsteiire;  nam  ila  demum  lex  Duo- 
dedm  Tabulanun  ad  heredital«m 
liberti  Tocabat  palronum,  Bi  intes- 
tatus  mortuus  esset  libertus  nulio 
sue  hereda  relicto ;  itaque  intestito 
quoqoe  mortuo  liberto,  id  in  suum 
beredem  reliquisset,  patrono  nihil  in 
bonis  ejus  juris  eraL  Et  si  quideia 
ex  naluralibus  liberis  aliqnem  suum 
heredem  rcliqnisBet,  nulla  videbalur 
querela  J  ai  vero  adoplirus  flliun  fUis- 
sel,  aperle  iniquum  erat  nihil  juris 
patrono  Buperesse. 


We  will  now  speak  of  the  a 
aion    for    freedmeD. 
might  formerly,  with  impunity,  omit 


nof  h 


patron,  for  the  law  of  the  Twelve 
Tables  called  the  patron  to  the  in- 
heritance only  when  the  freedmsn 
died  inteatata  without  leanng  any 
iHui  /irrr».  Therefore,  though  he 
had  died  intestate,  yel  if  he  had  left 
a  iiiui  hrrei,  the  patron  had  no  claim 
upon  hi<  estate.  And  wlien  tlie  tuut 
Arm  was  a  natural  cliild  of  the  de- 
ceaiied,  tlio  patron  had  i 


I  the 


was  only  an  adopted  s< 

fefltly  unjust  that  the  patron  should 

hare  no  claim. 


The  law  of  the  Twelve  Tables  regulated  the  sQccession  to 
eofraDchised  slaves  as  follows :  an  enfranchised  slave  had  no 
agnail,  for  he  helonged  to  no  civil  family ;  but  he  might  marry 
and  found  a  family  of  his  own,  and  then  his  children  would  fas 
his  mi  heredeM,  oi  he  might  gain  t«i  heredes  by  adoption.  If  hs 
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died  intestate,  his  sui  heredes  succeeded  to  him ;  and  in  default 
oisui  heredes y  the  patron,  or,  if  the  patron  were  dead,  the  children 
of  the  patron,  took  the  place  of  agnati  and  received  the  inheri- 
tance. The  enfranchised  slave  had,  however,  full  power  to  make 
a  testament,  and  might  pass  over  both  his  own  sui  heredes  and 
his  patron.  A  female  slave,  however,  if  emancipated,  could  not 
exclude  the  patron  from  her  inheritance ;  for  she  could  have  no 
sui  heredes y  being  a  woman ;  and  as  she  was  always,  on  account 
of  her  sex,  considered  under  the  tutela  of  her  patron,  she  was 
incapable  of  making  a  testament  unless  with  the  consent  of  her 
patron.     (Ulp.  Reg,  29.  2;  Gai.  iii.  43.) 


1.  Qua  de  caiisa,  postea  prictoris 
edicto  hiec  juris  iniquitas  emendata 
est.  Sive  cnim  faciebat  testamentum 
libertus,  jubebatur  ita  testari  ut  pa- 
trono  partem  dimidiam  bononim  su- 
orum  relinqueret,  ct  si  aut  nibil  aut 
nintis  parte  dimidia  reliquerat,  daba- 
tur  patrono  contra  tabulas  testamcnti 
partis  dimidiiu  bonorum  posscssio; 
sive  intestatus  moricbattir  suo  bercde 
relicto  filio  adoptivo,  dabatur  H'que 
patrono  contra  hunc  suum  beredem 
partis  dimidire  bononim  possessio. 
Prodesse  autcm  liberto  solcbant  ad 
excludendiim  patronum  naturales  li- 
beri,  non  solum  quos  in  potestate 
mortis  tempore  habebat,  sed  etiam 
emancipati  et  in  adoptionem  dati,  si 
modo  ex  aliqna  parte  scripti  beredes 
erant,  aut  prn^teriti  contra  tabulas 
bonorum  possessionem  ex  edicto  pe- 
tiorant ;  nam  exberedati  nullo  modo 
repcUebant  patronum. 


1.  Tbis  unfairness  in  tbe  law  was 
therefore  afterwards  amended  by  the 
edict  of  the  pnvtor.  Every  freed- 
man  who  made  a  testament  was  com- 
manded to  make  such  a  disposition 
of  his  property  as  to  leave  one-half 
to  his  patron ;  and,  if  the  testator 
left  him  nothing,  or  less  than  a  half, 
then  the  possession  of  half  was  given 
to  the  patron  contra  tabulas.  And  if 
a  freedman  died  intestate,  leaving  an 
adopted  son  as  his  suus  heres,  still  the 
possession  of  a  half  was  given  to  tbe 
patron.  But  the  patron  was  excluded 
by  the  natural  children  of  a  freedman, 
not  only  by  those  in  liis  power  at  the 
time  of  his  death,  but  by  those  chil- 
dren also  who  had  been  emancipated, 
or  given  in  adoption,  provided  that 
they  were  instituted  heirs  for  any 
part,  or,  in  case  they  were  omitted, 
had  demanded  the  possession  contra 
tabulas,  under  the  prrotorian  edict. 
For  disinherited  children  did  not  ever 
exclude  the  patron. 


Gai.  iii.  41. 

The  preetor  considered  it  hard  that  a  testament,  or  sui  heredes 
gained  by  adoption,  or  by  the  marriage  of  a  wife  in  manu, 
should  exclude  the  patron.  This  was  to  exclude  him  by  purely 
voluntary  acts  of  the  slave.  If  the  slave  had  children  really 
bom  to  him,  that  constituted  a  good  reason  why  the  patron 
should  be  excluded,  and  in  this  case  the  prsetor  did  not  inter- 
fere. It  is  to  be  observed  that  the  praetor  left  the  law  as  it  was 
if  it  was  fipatrona^  or  a  female  child  of  the  patrontis,  who  was 
excluded  (Gai.  iii.  49 ;  Ulp.  Reg.  29.  4) ;  but  by  the  lex  Papia 
Popp<ea  women  with  a  certain  number  of  children  were  placed 
on  a  level  with  men  in  this  respect. 
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2.  Postea  lego  Papia  adaucta  sunt 
jura  patronorum  qui  locupletiores 
libertos  habebant:  caiituin  est  enim 
ut  ex  bonis  ejus  qui  sestertium  cen- 
tum millium  patrimonium  reliquerat, 
et  pauciores  quam  tres  liberos  habe- 
bat,  sive  is  testamento  facto  sive  in- 
testato  mortuus  erat,  virilis  pars  pa- 
trono  deberetur.  Itaque,  cum  unum 
quidem  filiimi  filiamve  heredem  reli- 
querat libertus,  perinde  pars  dimidia 
debebatur  patrono,  ac  si  is  sine  ullo 
filio  filiave  testatus  decessisset ;  cum 
vero  duos  duasve  heredes  reliquerat, 
tertia  pars  debebatur  palrono.  Si 
tres  reliquerat,  repellebatur  patronus. 


2.  But  afterwards  the  rights  of  pa- 
trons, who  had  wealthy  freedmen, 
were  enlarged  by  the  lex  Papia,  which 
provides  that  he  shall  have  an  equal 
share  in  the  distribution  of  the  effects 
of  his  freedman,  whether  dying  tes- 
tate or  intestate,  if  the  Areedman  has 
left  a  patrimony  of  a  hundred  thou- 
sand sesterces,  and  fewer  than  three 
children.  Thus,  if  a  freedman  pos- 
sessed of  such  a  fortune  has  left  only 
one  son  or  daughter  as  heir,  a  half  is 
due  to  the  patron,  exactly  as  if  the  de- 
ceased had  died  testate,  without  having 
any  son  or  daughter.  But,  when 
there  are  two  heirs,  male  or  female, 
a  third  part  only  is  due  to  the  patron; 
and,  when  there  are  Uiree,  Uie  patron 
is  wholly  excluded. 


Gai.  iii.  42. 


3.  Sed  nostra  constitutio  quam  pro 
omnium  notione  grteca  lingua  com- 
pendioso  tractatu  habito  composui- 
mus,  ita  hiyusmodi  causas  de^nivit, 
ut  si  quidem  libertus  vel  liberta  mi- 
nores  centenariis  sint,  id  est,  minus 
centum  aureis  habeant  substandam 
(sic  enim  legis  Papiee  summam  in- 
terpretati  sumus,  ut  pro  mille  sestcr- 
tiis  unus  aureus  computetur)  nullum 
locum  habeat  patronus  in  eorum  suc- 
cessionem,  si  tamen  testamentum 
fecerint:  si  autem  intestati  decesse- 
rint  nullo  hberorum  relicto,  tunc  pa- 
tronatus  jus  (quod  erat  ex  lege  Duo- 
decim  Tabularum)  integrum  reserva- 
viL  Cum  vero  majores  centenariis 
sint,  si  heredes  vel  bonorum  posses- 
sores  liberos  habeant,  sive  unimi  sive 
plures  ctyuscumque  sexus  vel  gradus, 
ad  eos  successiouem  parentium  de- 
duximus,  patronis  omnibus  una  cum 
sua  progenie  semotis ;  sin  autem  sine 
liberis  decesserint,  si  quidem  intestati, 
ad  omnem  hereditatem  patronos  pa- 
tronasque  vocavimus.  Si  vero  testa- 
mentum quidem  fecerint,  patronos 
autem  vel  patron  as  preeterierint,  cum 
nuUos  liberos  haberent,  vel  habentes 
eos  exheredaverint,  vel  mater  sive 
avus  matemus  eos  praiterierit,  ita  ut 
non  possint  argui  inofficiosa  eorum 
testamenta,  tunc  ex  nostra  constitu- 
tione  per  bononun  possessionem  con- 


3.  But  our  constitution,  published 
in  a  compendious  form,  and  in  the 
Greek  language,  for  the  benefit  of  all 
nations,  established  the  following 
rules.  If  a  freedman  or  freedwoman 
are   legs  than   centenariis  i,  e,  when 

dred  aijifit  (tihf  f  "^P^nt  f^*  which  we 
estimated  the  sum  mentioned  in  the 
lex  Papia,  counting  one  aureus  for  a 
thousand  sesterces,)  the  patron  shall 
not  be  entitled  to  any  share  in  the 
succession,  provided  the  deceased  has 
made  a  testament.  But  where  a 
freed  man  or  woman  dies  intestate, 
and  without  children,  the  right  of 
patronage  is  maintained  undimi- 
nished, and  is  as  it  formerly  was,  ac- 
cording to  the  law  of  the  Twelve 
Tables.  But  if  a  freed  person  leave 
more  than  a  hundred  aiirct,  and  has 
one  child  or  several,  whatever  be 
their  sex  or  degree,  as  his  heirs  or 
the  possessors  of  his  goods,  such 
child  or  children  shall  succeed  their 
parent  to  the  exclusion  of  every  pa- 
tron and  his  issue;  but  if  he  die 
without  children  and  intestate,  we 
have  called  the  patrons  or  patronesses 
to  his  whole  inheritance.  If  he  has 
made  a  testament,  omitting  his  pa- 
tron, and  has  left  no  children,  or  has 
disinherited  them,or  if  a  mother  or  ma- 
ternal grandfather  has  omitted  them. 


)( 
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trft  tabulas,  non  dimidiam  (at  antea) 
sed  tertiam  partem  bonorum  liberti 
eonsequantur,  vel  quod  deest  eis  ex 
consdtutioue  nostra  repleator,  si 
quando  minus  tertia  parte  bonorom 
snorum  libertns  vel  liberta  eis  reli- 
querit ;  ita  sine  onere,  ut  nee  liberis 
liberti  libertaeve  ex  ea  parte  legata 
Tel  fideicommissa  pnestentur,  sed  ad 
colieredes  hoc  onus  redundaret :  mul- 
tis  aliis  casibus  a  nobis  in  prefata 
oonstitutione  congregatis  quos  neces- 
sarios  esse  ad  hi^usmodi  juris  dispo- 
sitionem  perspeximus,  ut  tarn  patron! 
patronsBque  quam  liberi  eorum,  nee 
non  qui  ex  transverso  latere  veniunt 
usque  ad  quintum  gradum,  ad  suc- 
oessionem  libertorum  vocentur,  sicut 
ex  ea  oonstitutione  intelligendum  eat, 
ut  si  eijusdem  patroni  vel  patronse,  vel 
duorum  duarum  plturiumve  liberi  sint, 
qui  proximior  est  ad  liberti  seu  li- 
bertso  vocetur  successionem,  et  in  ca- 
pita non  in  stirpes  dividatur  successio, 
eodem  modo  et  in  iis  qui  ex  trans- 
Terso  latere  veniunt  servando.  Pene 
enim  consonantia  jura  ingenuitatis 
et  libertinitatis  in  successionibus  fe- 
cimus. 


so  however  that  such  testaments  can- 
not be  attacked  as  inofficious,  then, 
according  to  our  constitution,  the 
patron  sliall  succeed  by  a  possession 
contra  iabuku,  not  to  a  half  as  form- 
erly,  but  to  the  third  part  of  the  es- 
tate of  the  deceased  freedman,  or 
shall  have  any  deficiency  made  up  to 
him  in  case  the  freed  man  or  woman 
has  left  him  a  less  share  than  a  third 
of  his  or  her  estate.  But  this  third 
part  shall  not  be  subject  to  any  charge, 
so  much  so  that  it  shall  not  furnish 
anything  towards  any  legacies  or 
Jideicommissa,  even  though  given  for 
the  benefit  of  the  children  of  the  de- 
ceased; but  the  whole  burden  shall 
fall  exclusively  on  the  co-heirs  of  the 
patron.  In  the  same  constitution  we 
have  collected  many  other  decisions 
which  we  thought  necessary  to  settle 
the  law  on  this  subject  Thus,  pa- 
trons and  patronesses,  their  children 
and  collateral  relations,  as  far  as  the 
fifth  degree,  are  called  to  the  succes- 
sion of  their  freedmen  and  freed- 
women ;  as  may  be  seen  in  the  con- 
stitution itself.  And,  if  there  be 
several  children,  whether  of  one,  two, 
or  more  patrons  or  patronesses,  the 
nearest  in  degree  is  called  to  the  suc- 
cession of  the  freedman  or  freed- 
woman  ;  and  the  estate  is  divided  per 
capita  and  not  per  stirpes.  It  is  the 
same  with  collaterals ;  for  we  have 
made  the  laws  of  succession  almost 
the  same  as  regards  persons  free 
bom  and  enfranchised  slaves. 

Doing  away  with  all  distinction  of  sex,  and  making  the 
claims  of  the  patron  a  the  same  as  that  of  the  patronus,  and 
the  position  of  the  liherta  the  same  as  that  of  the  libertus, 
Justinian  thus  regulates  the  succession  ab  intestato:  first 
come  the  children  of  the  freedman,  whetlier  in  his  power  or 
not,  or  even  if  bom  before  he  was  enfranchised;  then,  if  he 
has  no  children,  come  the  patron  and  his  descendants;  in 
default  of  these,  the  collaterals  of  the  patron  to  the  fifth 
degree.  If  the  freedman  has  children,  he  can  make  any  testa- 
ment he  pleases;  if  he  has  not,  he  can  only  make  what 
testament  he  pleases  provided  his  fortune  is  less  than  one 
hundred  aurei;  if  it  is  more,  he  must  leave  the  patron  one 
unencumbered  third,  or  the  law  will  give  this  third  contra 
tabulae. 
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4.  Scd  htBc  de  iis  libertinis  hodie 
diccnda  sunt,  qui  in  civitatem  Ro- 
xnanam  pervenenint,  cum  nee  sunt 
alii  liberti,  simul  Dedititiis  et  Latinis 
sublatis;  cum  Latinorum  legitimie 
successiones  nullse  penitus  erant^  qui, 
licet  ut  liberi  vitam  suam  peragebant, 
attamen  ipso  ultimo  spiritu  simul 
animam  atque  libertatem  amittebant, 
et  quasi  servorum  ita  bona  eorum 
jure  quodammodo  peculii  ex  lege 
Junia  manumissores  detinebant.  Pos- 
tea  vero  senatus-consulto  Largiano 
cautum  fuerat,  ut  liberi  manumissoris 
non  nominatim  exheredati  facti  ex- 
traneis  heredibus  eorum  in  bonis 
Latinorum  prseponerentur.  Quibus 
Bupervenit  etiam  din  Trajani  edictum, 
quod  eumdem  hominem,  si  invito  vel 
ignorante  patrono  ad  civitatem  venire 
ex  beneflcio  principis  festinavit,  facie- 
bat  \'ivum  quidem  civem  Romanum, 
Latinum  vero  morientem.  Sed  nostra 
constitutione,  propter  htyusmodi  con- 
ditionum  vices  et  alias  difficultates, 
cum  ipsis  Latinis  etiam  legem  Juniam 
et  senatus-consultum  Largianum  et 
edictum  divi  Trajani  in  perpetuum 
deleri  censuimus,  ut  omnes  liberti 
civitate  Romana  fruantur,  et  mirabili 
modo  quibusdam  adjectionibus  ipsas 
vias  quPB  in  Latinitatem  ducebant,  ad 
civitatem  Romanam  capiendam  trans- 
posuimus. 


4.  'What  wo  have  said  relates  in 
these  days  to  freedmen  who  are  citi- 
zens of  Rome ;  for  there  are  now  no 
others,  there  being  no  more  Dcdititii 
or  Latini.  And  the  Laiini  never 
enjoyed  any  legal  right  of  succes- 
sion; for  although  they  lived  as 
free,  yet,  with  their  last  breath,  they 
lost  at  once  their  life  and  liberty: 
and  their  goods,  like  those  of  slaves, 
were  claimed  by  their  manumittor, 
as  a  kind  of  peculium,  by  virtue  of  the 
lex  Junia  Norbana.  It  was  afterwards 
provided  by  the  senatus-consultum 
Largianum,  tliat  the  children  of  a 
manumittor,  not  disinherited  by  name, 
should  in  the  succession  to  the  goods 
of  a  Latin,  be  preferred  to  any  strangers 
whom  a  manumittor  might  institute 
his  heirs.  The  edict  of  the  Emperor 
Trajan  followed,  by  which,  if  a  slave, 
either  against  the  will  or  without 
the  knowledge  of  his  patron,  had 
obtained  the  freedom  of  Rome  by 
favour  of  the  emperor,  he  was  re- 
garded as  fV-ee  during  his  life,  but  at 
his  death  was  looked  on  as  a  Latin. 
But  we,  being  dissatisfied  with  the 
difficulties  attending  these  changes  of 
condition,  have  thought  proper,  by 
our  constitution,  for  ever  to  abolish 
the  Latini,  and  with  them  the  lex 
Junia,  the  senatus-consultum  Largia- 
num, and  the  edict  of  Trajan  ;  so  that 
all  freedmen  whatever  become  citi- 
zens of  Rome.  And  we  have  happily 
contrived  by  some  additional  dispo- 
sitions, that  the  manner  of  conferring 
the  freedom  of  Latins  has  now  be- 
come the  manner  of  conferring  Ro- 
man citizenship. 

Gai.  ill.  50-58.  63-85.  71-73  ;  C.  vii.  6. 

Latini  Juniani.     See  Bk.  i.  Tit.  6.  3. 

Senatus-consulto  Largiano.  This  senatus-consultum  was 
passed  in  the  time  of  Claudius,  and  in  the  consulate  of  Lupus 
and  Largus.  (Gai.  iii.  63-67.)  As  we  might  infer  from  the 
text,  the  rights  of  the  children  of  the  patron  to  the  succession 
of  a  Latinus  Junianus  remained  if  they  were  disinherited  in 
any  other  way  than  by  name. 

By  the  edict  of  Trajan  the  rights  of  the  patron  were,  in  the  case 
mentioned  in  the  text,  restored  at  the  death  of  a  Latinus  exactly 
as  if  he  had  never  become  a  citizen  (Gai.  iii.  72) ;  but  Hadrian 
(Ibid.  73)  made  it  possible  that  Latini  should,  in  such  a  case, 
place  themselves  in  a  position  to  be  treated  as  Roman  citizens 
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In  snmma,  qaod  ad  bona  liberto- 
mm,  admonendi  snraus  censoisse 
senatum,  ut  quamvis  ad  omnes  pa- 
tron! liberos  qui  ejosdem  gradus  sunt, 
aBqualiter  bona  libertomm  pcrtincant, 
tamen  licere  parenti  uni  ex  liberis 
assignare  libertum  :  nt  post  mortem 
ejus  solus  is  patronus  habeatnr  cui 
assign  atus  est,  et  ceteri  liberi  qui  ipsi 
qnoque  ad  eadem  bona,  nulla  assig- 
natione  interveniente,  pariter  admit- 
terentur,  nihil  juris  in  iis  bonis  ba- 
beant ;  sed  ita  demum  pristinum  jus 
recipiunt,  si  is  cui  assignatus  est  de- 
cesserit  nullis  liberis  relictis. 


Finally,  with  regard  to  the  goods 
of  freedmen,we  must  remember  that 
the  senate  has  enacted,  that  although 
the  goods  of  freedmen  belong  equally 
to  all  the  children  of  the  patron  who 
are  in  the  same  degree,  yet  a  parent 
may  assign  a  freedman  to  any  one  of 
his  children,  so  that,  after  the  death 
of  the  parent,  the  child,  to  whom  the 
freedman  was  assigned,  is  alone  con- 
sidered as  his  patron,  and  the  other 
children,  who  would  haTe  been  equally 
admitted  had  there  been  no  assigna- 
tion, are  wholly  excluded.  But  if  the 
child  to  whom  the  assignation  has 
been  made,  dies  without  issue,  they 
regain  their  former  right. 


D.  xxxriii.  4.  1 . 

The  senate  enacted  this  by  the  consultum  mentioned  in 
poragr.  3. 


1.  Nee  tantum  libertum,  sed  etiam 
libertam,  et  non  tantum  filio  nepotive, 
sed  etiam  filiic  neptive  assignare  per- 
mittitur. 


1.  Not  only  a  freedman,  but  a  freed- 
woman  may  be  assigned,  and  not  only 
to  a  son  or  grandson,  but  to  a  daugh- 
ter or  granddaughter. 


D.  xxxviii.  4.  1,  and  3.  I,  2. 

But  it  was  necessary  that  the  child  or  grandchild  should  be 
in  the  power  of  the  patron. 


2.  Datur  autem  hsec  assignandi 
facultas  ei  qui  duos  pluresve  liberos 
in  potestate  habebit,  ut  eis  quos  in  po- 
testate  habet,  assignare  ei  libertum  li- 
bertamve  liceat.  Unde  quffirebatur,  si 
eum  cui  assignaverit  postea  emanci- 
paverit,  num  evanescat  assignatio? 
Sed  placuit  evanescere,  quod  et  Ju- 
liano  et  alils  plerisque  visum  est. 


2.  The  power  of  assigning  freed 
persons  is  given  to  him  who  has  two 
or  more  children  in  his  power,  and  it 
is  to  children  in  his  power  that  a 
father  may  assign  a  freedman  or  freed- 
woman.  Hence  the  question  arose, 
supposing  a  father  assigned  a  freed- 
man to  his  son,  and  afterwards  eman- 
cipated that  son,  whether  the  assign- 
ment would  be  destroyed.  It  has 
been  determined  that  it  is  destroyed ; 
such  was  the  opinion  of  Julian  and 
of  most  others. 

D.  xxxviii.  4.  1,  and  13. 1. 

The  senatus-consultum  did  not  allow  the  patron  to  give  the 
freedman  new  heirs,  but  only  to  give  a  preference  to  particular 
heirs.  If  the  cliildren  passed  out  of  the  power  of  the  patron, 
they  would  cease  to  be  heirs  of  the  freedman. 
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3.  Nee  interest  testamento  qtiis 
assignct  an  sine  testamento,  sed  ctiam 
quibuscumque  verbis  patronis  hoc 
permittitur  facero  ex  ipso  senatus- 
consulto,  quod  Clandianis  temporibos 
factum  est  Suillo  Rufo  et  Osterio 
Scapula  consulibus. 


3.  It  makes  no  difference,  whether 
the  assignment  of  a  freedman  be 
made  by  testament,  or  without  a  tes- 
tament And  patrons  may  make  it 
in  any  terms  whatever,  by  virtue  of 
the  aenatuB-coruHUum  passed  in  the 
time  of  Clandian,  in  the  consulship 
of  Suillus  Bufas  and  Osterius  Sca- 
pula. 

D.  zxxviii.  4. 1.  pr.  and  3. 

The  date  of  tliis  senatus-consultum  is  given  as  a.d.  45. 

Ju8t  as  any  expression  of  the  wishes  of  the  patron  suflSced 
to  make  an  assignation,  so  any  expression  of  a  contrary  wish 
sufficed  to  revoke  it.     (D.  xxxviii.  4.  1.  4.) 


Tit.  IX.    DE  BONOEUM  POSSESSIONIBUS. 


Jus  bonorum  posscssionis  intro- 
ductum  est  a  pretore,  emendandi 
veteris  juris  gratia.  Nee  solum  in 
intestatorum  hereditatibus  vetus  jus 
eo  modo  pnetor  emendavit,  sicut 
supra  dictum  est,  sed  in  eorum  quo- 
que  qui  testamento  facto  decesserint ; 
nam  si  alienns  postumus  heres  fuerit 
institutus,  quamvis  hereditatem  jure 
civili  adire  non  poterat,  cum  insti- 
tutio  non  valebat,  honorario  tamen 
jure  honorum  possessor  efficiebatur, 
videlicet  cum  a  prsBtore  adjuvabatur: 
sed  et  is  a  nostra  constitutione  hodie 
recte  heres  instituitur,  quasi  et  jure 
civili  non  incognitus. 


The  system  of  bonorum  possessiones 
was  introduced  by  the  pnetors  as  an 
amendment  of  the  ancient  law,  not 
only  with  regard  to  the  inheritances 
of  intestates,  as  we  have  said  above, 
but  of  those  also  who  die  after  mak- 
ing a  testament  For  if  a  posthu- 
mous stranger  were  instituted  heir, 
although  he  could  not  enter  upon 
the  inheritance  by  the  civil  law,  in- 
asmuch as  his  institution  would  not 
be  valid,  yet  by  the  prstorian  law  he 
might  be  made  the  possessor  of  the 
goods,  because  he  received  the  assist- 
ance of  the  praetor.  Such  a  person 
may  now,  by  our  constitution,  be 
legally  instituted  heir  as  heing  no 
longer  unrecognised  by  the  civil  law. 


Gat.  ii.  242 ;  D.  i.  1.  71 ;  D.  xxxviii.  6.  1. 

The  JU8  civile  knew  of  no  other  mode  of  succession  than 
that  of  those  who  were  strictly  heredes.  The  praetor  intro- 
duced a  new  mode,  that  hy  giving  possession  of  the  goods. 
This  was,  in  its  origin,  merely  the  placing  the  heir  under  the 
civil  law  in  possession  of  the  hereditas  in  case  this  possession 
was  withheld;  and  then  the  proetor  heing  thus  called  on  to 
admit  to  the  possession,  in  process  of  time  regulated  this  ad- 
mission hy  the  feehng  of  natural  justice  which  it  was  part  of  his 
province  to  entertain,  and  admitted,  in  many  cases,  those  whose 
hlood  gave  a  claim,  in  preference  to  those  whom  the  course  of 
the  civil  law  marked  out.  He  did  not,  indeed,  admit  any  one 
whom  the  law  expressly  rejected;  for  the  preetor  coula  not 
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openly  violate  the  law ;  but  when  the  law  was  silent^  the  praetor 
took  advantage  of  this  silence  to  admit  persons  whom  the 
law  passed  over.  (D.  xxxvii.  1.  12.  1.)  He  never  gave  the 
dominium  Quiriiarium  in  any  of  tlie  goods  of  the  inheritance, 
but  only  the  dominium  honitarium  (see  Introd.  sec.  06),  1. 1\ 
he  made  all  that  constituted  the  inheritance  a  part  of  the  goods 
("///  bonis*')  of  the  person  to  whom  he  gave  the  possession. 


1.  Aliquando  tamon  ncquo  emcn- 
dandi  neque  impngnandi  vetcriH  juris, 
Bed  magis  confirmandi  gratia  pollicc- 
tor  boiionim  possessionem ;  nam  illis 
quoque  qui  recte  facto  testamento 
heredes  instituti  sunt,  dat  secundum 
tabulas  bonorum  possessionem.  Item 
ab  intcstato  suos  hcredes  et  agnatos 
ad  bonorum  possessionem  vocat ;  sed 
et  rcmota  quoque  bonorum  posses- 
sionc,  ad  eos  perdnct  bereditas  jure 
civili. 


1.  But  the  praetor  sometimes  be- 
stows the  possession  of  goods  with 
a  wish  not  to  amend  or  impugn  the 
old  law,  but  to  confirm  it,  for  he  gives 
possession  aecundum  tabulas  to  those 
who  are  appointed  heirs  by  regular 
testament.  He  also  calls  sui  heredes 
and  agnati  to  the  possession  of  the 
goods  of  intestates,  and  yet  the  in- 
heritance would  be  their  own  by  the 
civil  law,  although  the  proctor  did  not 
interpose  his  authority. 


Gai.  iii.  34  ;  D.  xxxvii.  1. 6.  1. 

The  person  to  whom  the  preetor  gave  the  bonorum  possessio 
could  make  use  of  the  interdict  (see  Introd.  sec.  109)  be- 
ginning with  the  words  ^^ Quorum  bonorum;*'  and  as  this  was 
the  readiest  way  of  procuring  the  praetor's  aid  in  being  placed 
in  possession,  the  heir  might  be  glad  to  adopt  it,  though  the 
possessio  bonorum  did  not  give  liim,  as  it  did  others,  a  title  to 
succeed,  which  he  would  not  otherwise  have  had. 


2.  Quos  autcm  prictor  solus  vocat 
ad  hereditatem,  heredes  quidem  ipso 
jure  non  fiunt,  nam  prtctor  heredem 
facere  non  potest:  per  legom  enim 
tantum  vol  similem  juris  constitn- 
tionem  heredes  fiunt,  veluti  per  sena- 
tus-consulta  et  constitutiones  princi- 
pales ;  sed  cum  eis  pnctor  dat  bonorum 
possessionem,  loco  heredum  consti- 
tuuntur  et  vocantur  bonorum  posses- 
sores.  Adhuc  autem  et  alios  com- 
plures  gradus  proetor  fecit  in  bonorum 
possessionibus  dandis,  dum  id  agobat 
ne  quis  sine  successore  moreretiu*; 
nam  angusUssimis  finibus  consti- 
tutum  per  legem  Dnodecim  Tabu- 
lanim  jus  percipiendarum  heredi- 
tatum  prffitor  ex  bono  et  (cquo  dila- 
tavit. 


Gai.  iii. 


2.  But  those  whom  the  praetor 
alone  calls  to  an  inheritance,  do  not 
in  law  become  heirs,  inasmuch  as 
the  pnetor  cannot  make  an  heir,  for 
heirs  are  made  only  by  law,  or  by 
what  has  the  effect  of  a  law,  as  a 
senatus-con»uUum,  or  an  imperial  con- 
stitution. But  when  the  pnetor  gives 
any  persons  the  possession  of  goods, 
they  stand  in  the  place  of  heirs,  and 
are  called  the  possessors  of  the  goods. 
The  proptors  have  also  devised  many 
oUicr  orders  of  persons  to  whom  the 
possession  of  goods  may  be  granted, 
from  a  wish  to  ensure  that  no  man 
should  die  without  a  successor.  In 
short,  the  right  of  succeeding  to  in- 
heritances,  which  was  confined  within 
very  narrow  limits  by  the  laws  of  the 
Twelve  Tables,  has  been  extended 
by  the  praetors  in  conformity  to  the 
principles  of  justice  and  equity. 

18.  25.  82. 
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3.  Sunt  Bulem  bottoram  posses- 
siniiea  ei  testamenlo  quidem  hat: 
prima,  quic  prieteritia  Uberis  dutiir, 
Tocalurqiie  contra  tabulas;  aecunda, 
quam  omnibus  Jura  scriptis  Ijercdl- 
bus  pnelor  polUcolur,  ideoque  voca- 
tur  Hecnudnm  tabulaa.  Kt  cum  da 
UstaEnentis  prius  loi'Utus  est,  ad  in- 
teaUtos  truiiAitnin  fecit :  ei  priiuo 
loco  suia  heredibnn,  eC  i»  qui  ei 
edicto  prfflorix  iuter  buqs  canDuiae- 
rantur,  dat  bonorum  posscBHionem 
qua!  vocatur  nnde  lilierij  aecundo 
legitiiais  heredibas;  tertio  decern 
personis  quas  extranco  manumlsaori 
prsifercbaL  Sunt  aatcm  decent  pcr- 
EODie  hs :  pater  mater,  avus  avin  tam 
patiimi  quam  malemi ;  item  lilius 
Slia,  n«lKHi  ncptis  Um  ei  filio  qnnm 
ex  fiUa;  fraler  soror,  sire  conaoD- 
((uinci  6unl  sive  uterini.  Quarto  cog- 
nati!4  proiimis,  quioto  turn  qii«m  ex 
farailia,  sexto  patruno  et  patroDu 
libcriiiqne  eorum  et  parentibus,  nep- 
)  cognaljs 


3.  The  tcstameiitAr;  posseBsions  of 
goods  are  tlieaa.  First,  tlial  whicb  is 
given  to  eliildren  paaacd  over  in  tlie 
te^ttamcnt;  tliis  is  called  o,«tra  (<i- 
biitiii.  Secondly,  that  wbich  tbe 
pnetor  promisea  to  all  those  legallj 
instituted  lieirs,  and  is  tberefore 
called  posKuio  ttcumtHm  Uibviat, 
After  having  F^poken  of  tliese,  be 
passes  •n  to  intestacies;  and  flnt 
be  gives  the  possessitm  of  goods, 
called  iiiidr  liberi,  to  the  mi  herrda, 
or  to  tlioso  who  by  the  pnclorian 
edict  ara  numbered  among  the  mi 
htrede,;  Heciindly,  to  the  legal  heirs; 
Uiirdlv,  to  the  ten  persnna  who  vera 
preferred  to  a  patron,  if  a  BlraDgeri 
and  lliese  ten  persons  were,  a  father; 
a  mother;  a  grandfatlier  or  grand- 
mother, patfmal  or  mntemal;  a  son; 
a  daughter;  a  grandson  or  grand- 
daughter, as  well  bj  a  dangbCer  as  by 
a  son;  a  brother  or  sister, either  con- 
sanguinu  or  uterine.  Then,  rourtbly, 
lie  gave  the  possession  of  goods  to 
the  nearest  wgnali;  fiftlily,  "lam 
quern  ei/amilia,"  to  llie  nearest  mem- 
ber of  the  famil.v  of  the  patron ;  siilh- 
ly,  lo  the  patron  or  patroness,  and  to 
their  children  and  parents;  seventhly, 
to  a  huhband  and  wife;  eighthly,  to 
the  cognati  uf  the  toauutnittar. 


aO,  37.  30;  D.  1 


The  various  kinds  of  possessions  of  goods  lua;  bo  divided 
according  as  tbey  were  testamentary  (c.c  tfntamcn/o)  or  ab 
intfutalo.  Under  the  first  head  come  the  two  kinds  called 
contra  labulas  and  eentiiiiiim  ttihiiax. 

1.  Tho  jioMivsio  contra  tabiilas  was  given,  as  it  is  soid  in 
the  text,  to  children  passed  over  iu  the  testament.  It  wns  not 
given  against  the  testament  of  vcoraen,  as  they  had  no  sai 
herei/t's.     {D.  xxxvii.  4.  4.  2.) 

2.  The  ponKi'SKW  secundum  tabular  nns  given  not  only  when 
the  testament  wns  in  due  form  and  valid,  but  also  wlien  it  would 
have  Iiad  no  effect  according  to  the  civil  law.  The  prsetor  gave 
tlie  possession  though  tlio  testament  wns  defective  in  form,  as, 
for  instance,  if  it  contsined  no  famili<e  mancipatio  or  Quncu- 
pation.  (Ulp.  Reg.  28.  6.  See  Bk.  ii.  Tit.  10.)  The  prtetor, 
again,  only  required  that  the  testator  should  have  been  capable 
of  making  a  testament  at  tlie  time  he  made  it  and  at  his  death, 
without  r^ard  to  the  intermediate  time.  (See  Bk.  ii.  Tit.  10; 
D.  xxxvii.  II.  1.  6.)     He  permitted  the  institation  of  the 
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posthumous  child  of  a  stranger  (see  Bk.  ii.  18),  and  would,  in 
cases  where  a  gift  was  conditional,  place  the  heir  or  legatee  in 
possession  of  Uie  goods  while  the  condition  was  pending,  and 
remove  him  if  the  condition  was  not  fulfilled.  (D.  xxxvii. 
11.  5.) 

The  possess io  secundum  tahulas  was  not  given  until  after 
that  contra  tabulas,  that  is,  not  until  it  was  ascertained  there 
were  no  children  passed  over,  or  that  they  had  made  no  claim 
within  the  time  fixed  hy  law.     (D.  xxxvii.  11.  2.) 

If  there  was  no  testament,  the  preetor  gave  the  possession 

under  one  of  the  following  heads :    Ufide  liber i —  Uftde  legi- 

timi — Utide  decern  persome — Unde  coynati — Turn  quern  ex 

familia  —  Unde  liber i  pa troni  patromvque  et  parentes  eorum 

—  Unde  vir  et  uxor — Unde  cognati  manumissoris. 

These  are  given  in  the  text  in  the  order  in  which  they 
occurred  in  the  edict;  and  those  beginning  with  unde  are  in 
that  form,  by  a  contraction  for  ea  pars  edicti  unde  liberi 
vocantur :  unde  legitimi  vocantur,  etc. 

Four  only  have  reference  to  the  succession  of  persons  of  free 
birth :  Unde  liberie  unde  legitimi,  unde  cognati,  unde  vir  et 
uxor.     The  other  four  are  only  applicable  to  freedmen. 

1.  The  possessio  unde  liberi  was  given  to  the  sui  heredes, 
and  those  called  with  them. 

2.  That  unde  legi  timi  was  given  to  all  those  who  would,  by 
law,  be  the  heirs  of  the  deceased.  Tum,  quem  ei  heredem  esse 
oporteret,  si  intcstatus  mortuus  esset.  (D.  xxxviii.  7.  1.) 
It  included  the  sui  heredes,  if  they  did  not  apply  witliin  the 
time  prescribed  to  them  as  sui  heredes,  the  agnati,  those 
placed  by  the  constitutions  in  the  rank  of  agnati,  the  mother 
under  the  senatus-consultum  Tertullianum,  the  children  imder 
the  scnatus'Consultum  Orphitianum,  and  the  patron  and  his 
children  as  the  heredes  legitimi  of  their  libertus. 

3.  That  unde  decem  persona  was  given  to  the  ten  persons 
mentioned  in  the  text  in  preference  to  a  stranger  who  might 
have  emancipated  a  free  person,  after  having  acquired  him  in 
mancipio  for  the  purpose  of  the  fictitious  sale  necessary  to 
emancipation.  This  emancipation  made  the  emancipator  the 
patron,  and  gave  liim  rights  of  succession,  which  the  praetor 
postponed  by  the  edict. 

4.  The  possessio  unde  cognati  created  a  new  class  of  persons 
interested  in  the  succession  of  these  ties  of  blood,  giving  no 
claim  except  under  the  edict.  The  sui  heredes  and  legitimi,  if 
they  had  omitted  to  come  in  witliin  the  time  prescribed  to  tliem, 
might  come  in  as  cognati, 

6.  The  possessio  tum  quem  ex  familia  was  given  to  the 
nearest  member  of  the  family  of  the  patron,  in  default  of  the 
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««i  heredeB  takiDg  under  the  unde  leffiiimi.  The  words  ara 
an  abridgmont  of  part  of  the  edict,  "  turn  quern  ex  familia 
palriiiii  proxtmum  oportehit,  rocttbo."  For  the  two  first 
words  is  reiul  Bometimes  tanqiinm,  sometimoB  lum,  qua;  but 
turn  quern  ia  much  the  most  iotelligible  readiDg. 

C.  Thepoiiesitio  unde  /i/ieri patroni patronirque  et parrntea 
eoriini  was  given  to  the  descendants  of  the  patron,  whether  they 
had  been  in  the  power  of  tlie  patron  or  not,  and  to  the  ascend- 
ants, whether  the  patron  had  been  in  their  power  or  not — thua 
going  a  step  beyond  the  last- mentioned  posBession,  which  was 
only  given  to  a  pereon  in  the  family  of  the  patron.  This  is  aa 
probable  an  account  as  any  of  tJic  use  of  tliis  and  the  last 
posxenKio :  but  so  little  is  known  respecting  them,  that  we  can- 
not be  certain  how  they  were  applied. 

7.  The  ponsessio  unde  vir  et  uxor  gave  husband  and  wife 
reciprocal  rights  of  succession.  The  only  mode  in  which  one 
married  person  succeeded  by  the  Jus  civile  to  the  goods  of 
another  was  when  the  wife  passed  into  the  power  of  her  hus- 
band by  in  manum  conve/itio. 

fl.  The  pogwfsio  unde  cojnaii  fnanumismria  was  given  to 
all  the  blood  relations  of  the  patron.  In  the  possession  given 
excluBively  with  reference  to  the  goods  of  freedmen,  it  was  the 
same  as  with  those  given  aUke  of  tlie  goods  of  free  persons  and 
of  freedmen ;  any  one  who  might  have  applied  for  an  earlier 
possession  might,  if  he  failed  to  do  so  within  the  prescribed 
time,  apply  for  a  later  possession,  in  the  terms  of  which  ho  was 
included.  Tims  the  quern  proxiuium  might  apply  as  for  the 
possesnio  unde  liberi  patroni,  Ac,  and  both  he  and  one  of  the 
liberi patroni  might  liavc  applied  for  thatu/ide  coffnali  manu- 
minxorin. 

If  tlicre  was  no  one  to  whom  possession  of  goods  could  be 
given,  the  right  to  tlie  goods  devolved  to  the  people,  j.  e.  in  the 
times  of  tlie  emperors,  to  the  Jincus.  (A'l  nemo  sit,  ad  quern 
honoriim  poMemiio  pertinere  pimxil,  ant  "it  quideni,  sed  Ju» 
Kuum  omixerit,  popufo  bona  deferuntur  ex  lege  Julia  cadu- 
caria.)      (Uli'.  Reg.  28.  7.) 

4.  Such  aro  tlia  poiBessiotie  of 
goods  introduced  by  the  pralot's 
authority.  We  ourselves,  who  heva 
paaecd  over  nothing  Degligentl]',  but 
have  wtiibed  to  amend  everything, 
have  tdmitted  by  our  eoDstituliooa 
aa  indispensably  necessary,  the  poi- 
Beseion  of  goods  niiilni  Uibulia  and 
jmiM^uin  labulat,  and  also  the  poa- 
sessioDS  ab  iKtetlato,  called  M»it  tihrri 
and  nit4t  ItfUiim;   but  with  ■  kind 


4.  Sed  eaa  qoldem  pnetoria  intro- 
diuit  juiisdietio,  a  nobis  lamen  nihil 
incurioBum  piiEteriniHsum  est;  sed 
noslris  coDStitntionlbuB  omnia  cor- 
rigentea,  contra  labulas  quidcm  et 
secundum  tabulaa  bonomm  possea- 
aiones  admisimus,  utpale  neceasarias 
cDDStJliitaa,  neo  non  ab  intestalo  unde 
liberi  et  unde  legilimi  bonomm  pos- 
aesaiones.  Qua  autem  in  pnetoris 
ediulo  quinto  loco  posita  fuerat,  id 
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est  undo  decern  person ir,  earn  pio 
proposito  et  compendioso  scrmone 
Bupervaouam  ostendimus.  Cum  enim 
pra'f;itA  bonorum  possessio  decern 
personas  pra'ponebat  extraneo  manu- 
niissori,  nostra  constitutio  quam  do 
emancipatione  liberorum  fecimus,  om- 
nibus parentibus  eisdemque  manu- 
missoribus  contracta  Aducia  manu- 
missionem  facere  dedit,  ut  ipsa 
manumissio  eorum  hoc  in  se  habeat 
privile^um,  ct  supervacua  fiat  supra- 
dicta  bonorum  posscssio.  Sublata 
igitur  pra'fata  quinta  bonorum  pos- 
sessione,  in  gradum  ejus  sextam 
antea  bonorum  posscssionemi  in- 
duximus,  et  quintam  fecimus  quam 
prtvtor  proximis  cognatis  pollicetur. 


5.  Cumquo  antea  fuerat  septimo 
loco  bonorum  possessio  turn  quem  ex 
faniilia,  et  octavo  unde  libcri  patroni 
patron  m<iue  et  parentos  eorum, 
utraraquo  per  constitutiouem  nos- 
tram  quam  do  jure  patron atus  feci- 
mnSf  penitus  yacuavimus.  Cum  enim 
ad  similitudinem  succcssionis  in- 
genuorum,  libertinorum  successioncs 
posuimus,  quas  usque  ad  quintum 
tantummodo  gradum  coarctavimus, 
ut  sit  aliqua  inter  ingenuos  et  liber- 
tinos  differentia,  sufficit  eis  tam  con- 
tra tabulas  bonorum  possessio  quam 
unde  legitimi  et  unde  cognati,  ex  qui- 
bus  possunt  sua  jura  vindicare,  omni 
scrupulositate  ct  inextricabili  crrore 
istarum  duarum  bonorum  posses- 
sionum  rcsoluto. 

6.  Aliam  vero  bonorum  posses- 
sionem qu(c  unde  vir  ct  uxor  api)ella- 
tur,  et  nono  loco  inter  veteres  bono- 
rum possessiones  posita  fuerat,  et  in 
suo  vigore  servavimus,  et  altiore  loco, 
id  est  sexto,  cam  posuimus  :  decima 
veteri  bonorum  possessione,  qua;  erat 
unde  cognaU  manumissoris,  propter 
causas  cnarratas  merito  sublata,  ut 
Bex  tantummodo  bonorum  posses- 
siones ordinariffl  permaneant  suo 
vigore  pollen tes. 

7.  Septima  eas  secuta,  quam  op- 
tima ratione  prcetores  introduxerunt : 


intention,  and  in  a  few  words,  we 
bave  shown,  that  the  possession 
called  unde  decern  persona,  which  held 
the  fifth  place  in  the  praetor's  edict, 
was  superfluous ;  for  ten  kinds  of 
persons  were  therein  preferred  to  a 
patron  if  a  stranger;  but  by  our 
constitution  on  the  subject  of  the 
emancipation  of  children,  parents 
themselves  are  the  manumittors  of 
their  children,  as  if  under  a  fiduciary 
contract,  which  has  now  become  an 
understood  part  of  tho  manumission, 
so  that  this  privilege  belongs  neces- 
sarily to  the  manumission  they  go 
through,  and  the  possession  unde 
decern  persona  is  now  useless.  We 
have  suppressed  it  therefore,  and, 
putting  the  sixth  in  its  place,  have 
now  made  that  the  fifth,  by  which 
the  prn3tor  g^ves  the  succession  to 
the  nearest  cognati. 

5.  As  to  the  possession  turn  quem 
ex  familia^  formerly  in  tlie  seventh 
place,  and  the  possession  unde  Hberi 
patroni  patronufqucj  et  parentes  eorum, 
in  the  eighth,  we  have  now  annulled 
them  both  by  our  construction  con- 
cerning the  right  of  patronage.  And 
having  made  tlie  successions  of  liher- 
tini  like  those  of  ingenui,  except  that 
we  have  limited  the  former  to  the  fifth 
degree,  so  that  there  may  still  remain 
some  difference  between  them,  we 
think,  that  Uie  possessions  contra 
tahulas,  unde  legitimi,  and  unde  cog- 
nati may  suffice  for  the  ingenui  to 
vindicate  their  rights ;  all  the  subtle 
and  intricate  niceties  of  those  two 
kinds  of  possessions,  turn  quem  ex 
familia  and  unde  patroni,  being  done 
away  with. 

6.  The  other  possession  of  goods, 
called  x^ir  et  uxor,  which  held  the 
ninth  place  among  the  ancient  pos- 
sessions, we  have  preserved  in  full 
force,  and  have  given  it  a  higher  place, 
namely,  the  sixth.  The  tenth  of  the 
ancient  possessions,  called  unde  cog- 
nati manumissoris,  has  been  deservedly 
abolished  for  reasons  already  given ; 
and  there  now,  therefore,  remain  in 
force  only  six  ordinary  possessions  of 
goods. 

7.  To  these  a  seventli  possession 
has  been  added,  which  the  pr»tors 
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a  promittitur  edicto  ae 
eliom  bononim  poBBessio,  qnibuB  ut 
detnr,  lege  vel  senatus-eotisiilU)  vel 


.  m  nequc  bononini  poBsessiaDibus 
qtiie  &b  iotCHtBto  veaiunt,  neqne  iia 
quee  ex  iBstameoLo  sunt,  pnetor  sU- 
bili  jure  coDaumeravit ;  Bed  quui 
ullimum  et  extraordiaarinia  uui- 
liuin,  pront  res  exegit,  accommods- 
vit,  scilicet  iis  qni  ei  legibus,  senatas- 
consultis    constitulioiiibusve    princi- 

vol  ab  i 


bave  nott  properl?  iatrodnced.  For 
by  the  last  dispositiOQ  of  tfae  edict, 
poiiaessioD  of  goods  is  promised  to 
oil  ttioHB  U>  whom  it  is  giTen  by  anj 

law,  lenatai-cimtuUum,  or  constitDtioD. 
Tbo  pnctor  has  not  positively  nnm- 
bered  tbis  possetsioD  of  goods  either 
vith  the  posaessions  of  the  goods  of 
iotsstates,  or  of  persons  irho  have 
made  a  tesUment ;  bnt  has  given  it, 
according  to  the  exigence  of  the  case, 
aa  the  lost  and  eitraordinaiy  reaaniM 
of  those  who  are  called  to  the  aucces- 
sions  of  intestates,  or  under  a  testa- 
ment by  any  particular  lav,  tttialui- 
cnntullHm,  or,  in  later  times,  by  an 
imperial  constitution. 

D.  xxi\-iii.  U.  I,  pr.  and  2. 
The  difference  between  the  posxessio  quibits  ut  detur,  lege 
vel  sena/tis-consulto  vel  constUulione  comprehensum  est,  or, 
as  it  nus  sometimes  called,  the  possesnia  turn  qiiibus  ex-  legihus 
(Theopu.  Paraphr.),  and  the  possesxio  unde  leffitimi,  was, 
that  the  first  was  given  when  the  law,  Ac,  expressly  declared 
that  the  possession  of  goods  was  to  be  given ;  the  latter  when 
the  law,  &c.,  gave  the  /leredilas,  and  the  pnetor  gave  the  pos- 
gessio.  It  was,  for  Instance,  by  means  of  tlie  possession  uti  ex 
legibug,  that  the  patron  took  concurrently  with  the  children  of 
the  tibertu8,  by  virtue  of  the  lex  Papia  Poppiea. 


B.  Cum  igittir  plures  species  mic- 
cessioDom  pnetor  introdniiaaet,  eas- 
qiie  per  ordinem  disposuisset,  et  in 
unaquaque  specie  succcssionis  siepe 
plures  extent  dispari  gradu  petBone ; 
ne  actianes  creditoruni  difiorrentur, 
sed  haberent  qoos  convenirent,  et  ne 
facile  in  possessionem  bononim  do- 
functi  mitteronlur,  et  eo  modo  sibi 
conaulerent,  ideo  petciide  honarum 
posaessioni  certum  tempus  prrrfiuiviu 
Liberia  itaqua  et  parontibns  tam  na- 
toralibus  qviam   adoptivis  in  petenda 

ceteris  centum  diurum  dedit. 


8.  The  pnetor,  having  thus  intro- 
duced and  arranged  in  order  mtoy 
kinds  of  successioos,  amd  as  peraons 
in  dilfcrent  degrees  of  relationship 
are  often  found  in  the  same  place  irith 
regard  In  the  succession,  thought 
fit  to  limit  a  certain  time  for  demand- 
ing the  posBCSHion  of  goods,  that  the 
actions  of  creditors  might  not  be  de- 
lated, but  tliere  might  be  a  proper 
pemcn  against  whom  lu  bring  them, 
and  that  tlie  creditors  might  not  pos- 
sess themselves  or  llie  effects  of  the 
deceased  too  easily,  and  consult 
solely  Iheir  own  advantage  ;  the  pre- 
tor  therefore  fixed  a  certain  time 
within  which  the  possession  of  the 
goods  was  to  be  demanded,  if  at  all. 
To  parents  and  children,  whether 
nalorel  or  adopted,  he  allowed  one 
year,  within  which  they  mast  either 
accept  or  refuse  the  possession.  To 
all  other  persona,  ajnati  or  ro^iiafi, 
he  allows  only  a  hundred  days. 
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D.  zzxTiii.  0. 1,  pr.  and  12. 

The  species  auccessionum  correspond  to  the  dijOferent  posses- 
stones. 


9.  £t  si  intra  hoc  tempns  aliquls 
bonorum  possessionem  non  pctierit, 
ejusdem  gradus  personis  accresdt; 
vel  si  nemo  sit  deinceps,  ceteris  bo- 
norum possessionem  perindc  ex  sue- 
cessorio  edicto  pollicetur,  ao  si  is  qui 
preecedebat  ex  eo  numero  non  esset. 
Si  quis  itaque  delatam  sibi  bonorum 
possessionem  repudiaverit,  non  quous- 
que  tempus  bonorum  possessioni 
pnefinitum  excesserit,  .'expectatur ; 
sed  statim  ceteri  ex  eodem  edicto  ad- 
mittuntur.  In  petenda  autem  bono- 
rum possessione  dies  utiles  singuli 
considerantor. 


0.  And  if  any'  person  entitled  do 
not  claim  possession  within  the  time 
limited,  his  right  of  possession  ac- 
crues first  to  those  in  the  same  de- 
gree with  himself;  and  if  there  be 
none,  the  pnetor,  by  the  sucoessoiy 
edict,  gives  the  possession  to  the  next 
degree,  exactly  as  if  he  who  preceded 
had  no  claim  at  all.  If  a  man  refuse 
the  possession  of  goods,  when  it  is 
open  to  him,  there  is  no  necessity  to 
wait,  until  the  time  limited  is  expired, 
but  the  next  in  succession  are  in- 
stantly admitted  under  the  same 
edict.  In  reckoning  the  time  allowed 
for  applications  for  the  possession  of 
goods,  we  only  count  those  days 
which  are  vtilea. 


D.  xxx\'ii.  1. 3.  0 ;  D.  xxxvii.  1.  4,  5 ;  D.  xxxviiL  0. 1. 6. 8. 10 ;  D.  xxxviii.  15. 2. 


10.  Sed  bene  anteriorcs  principes 
et  huio  causflQ  providemnt,  ne  quis 
pro  petenda  bonorum  possessione  ou- 
ret ;  sed  quocumque  modo,  si  admit- 
tentis  earn  indicium  intra  statuta 
tamen  tempora  ostenderit,  plenum 
habeat  earum  beneficium. 


10.  Former  emperors  have  wisely- 
provided,  that  no  person  need  trouble 
himself  to  make  an  express  demand 
of  the  possession  of  goods  ;  for,  if  he 
has  in  any  manner  signified  within 
the  appointed  time  his  wish  to  accept 
the  succession,  he  shall  enjoy  the  full 
benefit  of  it 


C.  vi.  9.  8,  9. 

Only  those  dies  were  considered  utiles  which  were  subsequent 
to  the  person  entitled  to  the  possession  being  aware  of  his  right, 
and  which  were  not  days  on  which  magistrates  did  not  transact 
business  {dies  nefasti).  Demand  of  possession  was  to  be  made 
before  a  magistrate,  that  is,  before  the  praetor  in  the  city,  and 
the  prases  in  the  province ;  for  the  possession  did  not  devolve, 
like  the  hereditas,  by  course  of  law,  but  had  to  be  expressly 
asked  for  within  a  prescribed  time.  A  particular  formality  in 
the  terms  of  the  demand  was  held  necessary,  the  applicant 
having  to  say,  **  da  niihi  hanc  bonorum  possessionem " 
(Theoph.  Paraphr,),  until  a  constitution  of  the  Emperor  Con- 
stantius  (G.  vi.  9.  9)  permitted  the  application  to  be  made  in 
any  terms,  and  before  any  magistrate,  and  another  constitu- 
tion excused  those  whom  ignorance  of  what  was  the  proper 
course,  or  whom  absence  prevented  from  making  an  application. 
(Cod.  6.  9.  8.)     In  the  time  of  Justinian  there  was  no  applica- 
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tioQ  before  a  magistrate ;  any  act  that  manifested  the  wish  to 
liave  the  posseseion  was  enongh. 

SometimeB  the  posaeBsion  of  goods  was  said  to  be  given  ni/ie 
re.  (Gai.  iii.  86;  Ulp.  JReff.  28.  18.)  The  possessioa  might 
be  claimed,  in  many  coses,  by  persons  who  were  entitled  to 
enter  on  the  inheritance  as  heirs  under  the  ciTJl  law.  If  these 
persons  entered  on  the  inheritance  without  demanding  posaeB- 
sion of  tho  goods,  the  right  to  this  posseseion  devolved,  at  the 
expiration  of  the  time  in  which  they  might  have  claimed  it,  to 
the  nest  class  entitled  to  it.  But  if  the  peraous  standing  next 
,  in  the  order  of  pnetorian  succession  demanded  the  possession 
in  suoli  a  case,  he  received  it,  but  only  ii'/ie  re,  i.  e.  he  was 
placed  in  tlie  legal  position  of  possessor  of  the  goods,  but  did 
not  really  have  any  share  in  tliose  goods  which  formed  the 
inheritance  of  the  heir  under  the  civil  law. 


As  we  have  now  finished  the  subject  of  successions  ali  intes- 
lata,  ns  treated  of  in  the  Institutes,  and  seen  the  system  pre- 
vailing when  the  Institutes  were  published,  this  is  the  most 
natural  place  to  notice  briefly  the  complete  change  introduced 
by  tho  1  ISth  and  127tli  Novels,  which  were  issued  respectively 
in  Che  years  543  and  547.  By  this  sweeping  change,  the  dif- 
ference between  the  jjosxessio  honoruin  and  the  hcredUai,  and 
that  between  agnali  and  cognati,  was  entirely  suppressed,  and 
three  orders  of  succession  were  created;  the  first,  that  of  de- 
scendants; the  second,  that  of  ascendants;  the  third,  that  of 
collaterals.  (1.)  The  descendants  succeeded,  whether  emanci- 
pated or  not,  and  whether  adoptive  or  natural,  to  the  exclusion 
of  all  other  relations,  nud  without  distinction  of  sex  or  degree. 
When  they  were  in  the  first  degree,  they  shared  the  inheritanco 
per  capita  ;  when  in  the  second,  they  shared  it  prr  utirpet. 
(2.)  If  there  were  no  descendants,  the  succession  belonged  to 
the  ascendants,  except  that,  when  there  were  brothers  or  sisters 
of  the  whole  blood,  the  ascendants  shared  the  inheritance  with 
them,  each  person  who  had  a  claim  to  succeed  taking  an  equal 
share.  ^Vhen  there  were  no  such  brothers  or  sisters,  the  nearest 
ascendant  took,  excluding  the  more  remote;  if  two  or  more 
ascendants  of  the  some  degree  were  not  in  the  same  line,  that 
is,  wore  partly  in  the  paternal,  partly  in  the  maternal  lino,  then 
the  ascendants  of  one  line  took  one-half,  and  the  ascendaats  of 
the  other  took  the  other  half,  although  there  might  be  more  of 
the  same  degree  in  one  line  than  in  the  other.  (9.)  If  there 
were  no  ascendants,  tlien  came,  first,  brothers  and  sisters  of  the 
whole  blood,  then  brothers  and  eisters  of  the  half  blood,  no  dis- 
tinction being  made  between  con'tanffuinei,  ir,  and  nttrifii,  <r. 


4J2 


LIB.  III.    TIT.  X. 


The  children  of  a  deceased  brother  or  sister  were  allowed  to 
represent  their  deceased  parent,  and  to  receive  the  share  that 
parents  would  have  received ;  but  the  grandchildren  of  a  brother 
or  sister  were  not  allowed  to  represent  their  grandfather  or 
grandmother.  If  there  were  no  brothers  and  sisters,  or  children 
of  brothers  and  sisters,  the  nearest  relation,  in  whatever  degree, 
succeeded;  if  there  were  several  in  the  same  degree,  they  shared 
the  inheritance  per  capita. 


Tit.  X.    DE  ACQUISITIONE  PER  ARROGATIONEM. 


Est  et  alterius  generis  per  univer- 
sitatem  successio,  quas  neque  lege 
Daodecim  Tabularum,  neque  prstoris 
edicto,  sed  eo  jure  quod  consensu 
rcceptum  est,  introducta  est. 


There  is  also  anoUier  kind  of  uni- 
versal succession,  introduced  neither 
by  the  law  of  the  Twelve  Tables,  nor 
by  the  edict  of  the  praetor,  but  by 
the  law  which  rests  on  general  con- 
sent. 


Gai.  iii.  82. 


We  now  pass  to  other  modes  of  acquiring  j?^  universitatem. 
And  the  first  is  that  of  arrogation. 


1.  Ecce  enim,  cum  paterfamilias 
sese  in  arrogationem  dat,  omnes  res 
ejus  corporales  et  incorporales,  quae- 
que  ei  debitoo  sunt,  arrogatori  antea 
quidem  pleno  jure  acquirebantur, 
cxceptis  iis  quo)  per  capitis  deminu- 
tionem  poreunt,  quales  sunt  opera- 
rum  obligationes  et  jus  agnationis. 
Usus  etenim  et  ususfructus  licet  his 
antea  c^nnumerabantur,  attamen  ca- 
pitis deminutione  minima  eos  toll! 
nostra  prohibuit  constitutio. 


I.  For  if  the  father  of  a  family 
gives  himself  in  arrogation,  his  pro- 
perty cori>oreal  or  incorporeal,  and 
the  debts  due  to  him,  were  formerly 
acquired  in  full  ownership  by  the 
arrogator,  with  the  exception  only  of 
those  things  which  were  extinguished 
by  the  capitis  deminutio,  as  the  obli- 
gation of  services  and  the  rights  of 
agnation.  Formerly,  use  and  usu- 
fruct were  numbered  among  these, 
but  one  of  our  constitutions  prevents 
their  extinction  by  the  minima  tUmi- 
nutio. 


Gai.  iii.  82,  83  ;  C.  iii.  33.  16,  pr.  and  1,  2. 

Gaius  remarks  that  the  property  of  the  wife  who  passed  in 
mafium  viri  was  acquired  by  her  husband  exactly  as  fully  as 
that  of  tho  pater/a ffiiiias  was  by  the  person  who  arrogated  him. 
Everything  belonging  to  them  passed  to  the  husband  or  arro- 
gator, except  only  those  things  wliich  were  ipso  facto  destroyed 
by  the  change  of  status,  as,  for  example,  the  services  due 
from  the  freedman  to  the  patron,  operarum  ohliyationes,  were 
due  to  him  personally,  and  were  no  longer  due  if  tlie  patron 
passed  into  the  power  of  another.  The  ties  of  agnation  were 
also  lost  by  the  change  of  status,  as  the  person  arrogated 
passed  out  of  his  civil  family. 
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2.  Nnnc  aDteiD  nos  eundem  kfqai- 
sitionero  qno!  per  arrogationem  fiebat, 
coarclavimiiii  ad  similitudinem  naCu- 
ralium  pirentinm  ;  nihil  etenim  alind, 
nisi  tantummodo  ususfnictos,  tarn 
natursUbaa  patnbus  qaam  odoptivis 
per  fllionramilias  stqiiiriliir  in  itt<  re- 
bus quffi  eitrinsecuB  filii^  obveriunt, 
dominio  e'm  integm  serrato.  Morluo 
autam  filio  an-ogato  in  adoptiva  fami- 
lia,  etiam  dorainiuni  fjns  ad  airoga- 
torem  pertransit,  nisi  Bupersint  alio 
peraonee  qus  ex  conslitDlione  nostra 
patrem,  in  iis  qus  acquiri  nan  poa- 
Bunt,  ftotecedunt. 


3.  At  the  present  day  the  acqnisi- 

tiona  b;  airogation  are  rentrained 
vithin  tJie  same  linita  as  acquisitiona 
by  natural  parents.  Neither  natural 
nor  adoptive  parents  nov  acquire  any- 
tliing  but  the  usufruct  of  those  tiling 
which  come  to  their  children  Trom 
any  oxtraneous  source,  the  children 
still  retaining  the  i^ainiiiiuni.       But, 

if  an  aiTogated  son  die  in  hit*  adop- 
tive family,  then  the  property  also 
Till  pass  to  the  arrogator,  provided 
there  exist  none  of  those  persons 
who,  by  our  constitution,  are  pre- 
ferrcd  (o  the  father  in  Uie  succesaion 
of  those  things,  which  cannot  be  ac- 
quired [or  him. 


i.  01.  0  ;  C.  Ti.  50.  11. 


See  Bk.  ii.  Tit  9.  1. 

3.  Sed  ex  diverso,  pro  eo  quod  is 
debuit  qui  se  in  adopljonem  dedit, 
ipso  quidem  jun  arrogator  non  tcne- 
tur,  Bed  nomine  filii  convenietur;  et 
si  noluerit  cum  defendere,  pennitli- 
tur  crediloribvu  per  compelcnles  nos- 
tros  magistralns  bona  qiue  ^us  cum 
nsufructu  futnra  fiiissent,  si  se  alieno 
juri  non  snbjecis<iet,  possidere  et  legi- 
timo  modo  ea  disponere. 


9.  On  the  other  hand,  a 
is  not  directly  bound  to  satisfy  the 
debts  of  his  adopted  son,  bnt  he  m^ 
be  aaed  in  his  son's  name;  and  if  he 
refuse  to  answer  for  his  son,  then  the 
creditors  may,  by  order  of  the  proper 
magistrates,  seize  upon  and  sell  in 
the  manner  prescribed  by  law  those 
goods,  of  which  the  usufruct,  as  veil 
en  tJie  property,  would  have  been  in 
Uie  debtor,  if  he  had  not  made  him- 
self snbjecl  to  the  power  of  another. 


The  arrogator  succeeded  to  all  the  rights  of  actioD  for  debt 
which  the  person  arrogated  had,  but  not  to  the  debts.  For  the 
arrogator  was  in  the  position  of  a  father,  who  was  not  bound  by 
the  obligations  of  a  son.  But  the  property  of  the  arrogatfd 
son  was  held  answerable  for  the  debts,  and  the  preetor  gave  the 
creditors  a  utili»  actio  against  the  son,  in  whose  name  tho 
arrogator  was  thus  sued. 


DE  EO  GUI  LIBERTATI3  CAUSA  BONA 
ADDICUNTUR. 


A  new  (pedes  of  n 
a  divi  Uaro :  nam  si      been  added  by  the  ooDStitntion  of  tfaa 
itqm  hberUteiukeeepenmt  a  domino      Emperor  Mareut  AmeliDii.    For,  if 
'      t  qoD  non  aditoi  he-      thote  ilaTet,  to  whom  beedom  hM 
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reditas,  velint  bona  Bibi  addici  liber-  been  given  by  the  testament  of  their 
tatum  conscrvandonim  causa,  audi-  master,  under  which  testament  no 
untur.  one  will  accept  the  inheritance,  wish 

that  the  property  should  be  adjudged 
to  tlicm,  in  order  that  effect  may  be 
given  to  the  disposition  for  their 
enfranchisement,  their  request  is 
granted. 

D.  x1.  4.  50,  pr.  and  I. 

If  no  heres  ex  testamento  accepted  the  inheritance,  it  de- 
volved to  the  heredes  ah  iritentatOy  and  if  no  heres  ah  intestato 
accepted  it,  it  devolved  to  the  Jincua ;  if  the  Jiscus  would  not 
accept  it,  the  creditors  could  have  the  goods  of  the  deceased 
sold  for  tlieir  henefit.  But  if  the  deceased  had  by  testament  or 
codicil  given  freedom  to  any  slaves,  then,  after  the  inheritance 
had  been  successively  rejected  by  the  heredes  ex  testamento^ 
tlie  heredes  ah  intestato^  and  the  Jiscus,  application  might  be 
made  to  have  the  goods  given  up  to  the  applicant  instead  of 
being  sold  by  the  creditors,  the  applicant  undertaking  to 
enfranchise  the  slaves,  and  to  satisfy  the  creditors.  If  the 
inheritance  was  accepted  by  any  heir,  or  if  there  were  no  slaves 
to  whom  the  deceased  had  left  their  liberty,  then  this  addict io 
could  not  take  place. 

Gains  makes  no  mention  of  this  mode  of  acquisition  per 
universitatem,  a  circumstance  used  to  fix  his  date,  as  showing 
that  ho  wrote  before  the  time  when  Marcus  Aurelius  issued  the 
rescript  contained  in  the  next  paragraph. 


1.  Et  ita  divi  Marci  rescripio  ad 
Popilium  Rufum  continetur.  Verba 
rescripti  ita  se  liabent :  "  Si  Virginio 
Talenti,  qui  testamento  suo  liberta- 
tem  qnibusdam  adscripsit,  nemine 
successore  ab  intestato  existente,  in 
ea  causa  bona  ejus  esse  cwperunt  ut 
veniri  debeant,  is  ci^us  de  ea  re  notio 
est,  aditus  rationem  desidcrii  tui  ha- 
bebit :  ut  libcrtatum,  tarn  earum  qufe 
directo  quam  earum  qu(c  per  speciem 
fideicommissi  relicts  sunt,tuendarum 
gratia  addicantur  tibi,  si  idonee  cre- 
ditoribus  caveris  de  solido  quod  cui- 
que  debetur  solvendo.  Et  ii  quidera 
quibus  directa  libertas  data  est,  per- 
inde  liberi  erunt  ac  si  hereditas  adita 
esset;  ii  autem  quos  heres  manu- 
mittere  rogatus  est,  a  te  libertatem 
consequentur:  ita  ut,  si  non  alia  con- 
ditione  velis  bona  tibi  addici,  quam 
nt  etiam  qui  durecto  libertatem  acce- 
perunt,  tui  liberti  fiant;  nam  huic 


1.  Such  is  the  effect  of  a  rescript 
addressed  by  the  Emperor  Marcus  to 
Fompilius  Rufus,  in  the  following 
terms : — "  If  the  estate  of  Virginius 
Talens,  who  by  testament  has  given 
their  freedom  to  certain  slaves,  must 
necessarily  be  sold,  there  being  no 
successor  ab  intestato^  then  the  ma- 
gistrate who  has  the  cognizance  of 
the  affair  shall  upon  application  at- 
tend to  your  request,  that,  for  the 
sake  of  preserving  the  liberty  of  those 
to  whom  it  was  given,  either  directly 
or  by  a  fideicommissum,  the  estate  of 
the  deceased  may  be  adjudged  to  you, 
on  condition,  that  you  give  good  se- 
curity to  the  creditors  that  their 
claims  shall  be  satisfied  in  full.  And 
all  those,  to  whom  freedom  was 
given  directly,  shall  then  become 
free,  exactly  as  if  the  inheritance  had 
been  entered  upon ;  but  those  whom 
the  heir  was    ordered  to  manumit 
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etiam  voItmUti  tiue,  si  ii  quomm  de 
statu  agitiir  consentiant,  anctoritatem 
Dostram  accommodamus.  £t  ne 
higos  rescriptionis  nostrae  emolomen- 
tum  alia  ratione  irritam  fiat,  si  fiscus 
bona  agDoscere  volaeht,  et  ii  qui  re- 
bus nostris  attendunt,  scient  com- 
xnodo  pecuniario  pneferendam  liber- 
tatis  causam,  et  ita  bona  cogenda  ut 
libertas  iis  salva  sit,  qui  earn  adipisci 
potuemnt  si  hereditas  ex  testamento 
adita  essef 


shall  obtain  their  freedom  from  you 
only.  However,  if  you  do  not  wish 
that  the  goods  of  the  deceased  should 
be  adjudged  to  you  on  any  other  con- 
dition, than  that  those  slaves  also 
who  received  their  liberty  directly  by 
testament  shall  become  your  fieed- 
men,  and  if  those  who  are  to  receive 
their  freedom  agree  to  this,  we  are 
willing  that  your  wishes  in  this  re- 
spect shall  be  complied  with.  And, 
lest  you  should  lose  the  benefit  of 
this  our  rescript  in  another  way, 
namely,  by  the  property  being  seized 
on  belialf  of  the  imperial  treasuiy, 
be  it  known  to  the  oflicers  of  our 
revenue,  that  the  gift  of  liberty  is  to 
be  attended  to  more  than  our  pecu- 
niary advantage;  and  seizure  shall 
be  made  of  the  ,'property  in  such  a 
way  as  to  preserve  the  freedom  of 
those  who  would  have  been  in  a  situa- 
tion to  obtain  it,  had  the  inheritance 
been  entered  on  imder  the  testa- 
ment.** 

D,  xL  6.  2,  and  4.  8. 11,  12.  17. 

By  a  constitntion  of  Grordian,  it  was  declared  that  the  rescript 
of  Marcus  Aurelias  extended  to  cases  in  which  a  stranger,  and 
not  one  of  the  slaves  of  the  deceased,  applied  for  the  addiction. 
(Cod.  vu.  2.  C.) 

When  the  inheritance  was  not  rejected,  hut  accepted  hy  the 
heredeft  ab  intestato  or  by  the  Jiscufty  the  Jlscua,  so  far  as  re- 
gards the  enfranchisement  of  the  slaves,  was  placed,  by  the 
latter  part  of  this  rescript^  in  a  different  position  from  that 
which  was  occupied  by  the  heredes  ah  intestato;  whichever  ac- 
cepted it,  the  addictio  could  not  take  place,  but  the  Jiscuh  was 
ordered  to  fulfil  the  wishes  of  the  deceased,  while  the  heredes 
ah  intestato  were  at  liberty  to  disregard  them. 


2.  Hoe  rescripto  subventum  est  et 
libertatibuB  et  defunctis,  ne  bona 
eorum  a  creditoribus  possideantur  et 
veneant.  Certe  si  fuerint  hac  de 
causa  bona  addieta,  cessat  bonomm 
venditio:  extitit  enim  defuncti  de- 
fensor, et  quidem  idoneus,  qui  de 
solido  creditoribus  cavet 


2.  This  rescript  is  meant  to  favour 
both  the  gift  of  liberty  and  also  the 
deceased  testator,  whose  effects  it 
prevents  being  seized  and  sold  by 
creditors :  for,  of  course,  when  goods 
are  thus  adjudged,  in  order  that 
liberty  may  be  preserved,  there  can- 
not be  a  sale  by  creditors,  for  there 
is  some  one  to  answer  for  the  de- 
ceased, who  is  solvent,  and  gives  se- 
curity to  the  creditors  for  the  full 
satisfaction  of  their  claims. 


D.  xlii.  4.  2,  and  5.  3. 
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3.  In  primis  hoc  rescriptmn  ioties 
locum  habet,  quoties  testamento  li- 
bertates  datffi  sunt  Quid  ergo  si 
quia  intestatus  decedens  codicillis 
libertates  dederit,  Deque  adito  sit  ab 
intestAto  hereditas?  favor  constitu- 
tionis  debebit  locum  habere.  Certe 
si  testAtus  decedat,  et  codicillis  de- 
derit  libertatem,  competere  eam  De- 
mini  dubium  est 


3.  This  rescript  is  applicable  when- 
CTer  freedom  is  couferred  by  testa- 
ment But,  what  if  a  master  die  in- 
testate, having  bequeathed  freedom 
to  his  slaves  by  codicils,  and  the  in- 
heritance ab  iniettato  be  not  entered 
upon  ?  The  benefit  of  the  constitution 
shall  extend  to  this  case ;  of  course, 
if  the  deceased  die  testate,  freedom 
given  by  codicils  is  efiectuaL 


D.  xl.  6.  2. 

Favor  constittitionis,  i,  e,  the  favourable  extension  of  the 
constitution. 


4.  Tunc  enim  constitutioni  locum 
esse  verba  ostendunt,  cum  nemo  suc- 
cessor ab  intestato  existat ;  ergo 
quamdiu  incertum  erit  utrum  existat 
an  non,  cessabit  constitutio.  Si  cer- 
tum  esse  ccsperit  neminem  extare, 
tunc  erit  coustitutlohi  locus. 


4.  The  words  of  the  constitution 
show,  that  it  is  then  in  force,  when 
there  is  no  successor  ah  intestato. 
Therefore,  as  long  as  it  remains 
doubtful,  whether  there  be  or  be  not 
a  successor,  the  constitution  is  not 
applicable ;  but  when  it  is  certain 
that  no  one  will  enter  upon  the  suc- 
cession, it  then  takes  efiect 

0.4. 

5.  If  a  person  who  has  a  right  to 
be  placed  again  in  exactly  the  posi- 
tion he  once  held,  should  abstain 
from  taking  the  inheritance,  here  too 
the  constitution  is  applicable,  and  an 
adjudication  of  the  goods  may  be 
made.  Supposing  then,  after  an  ad- 
judication has  been  made  for  the 
sake  of  preserving  hberty,  the  heir 
is  restored  to  his  former  position; 
still  the  freedom  is  not  to  be  revoked, 
since  it  has  been  once  gained. 

D.  xl.  5.  4. 1,  2. 

The  case  most  likely  to  have  raised  a  doubt  was  that  of  a 
minor  under  25  years,  who  was  heres  ab  intestato.  If  he 
had  accepted  the  inheritance  at  once,  he  would  have  taken  it 
without  any  of  the  burdens,  such  as  gifts  of  liberty,  with  which 
it  was  charged  by  the  testament.  But  if  he  refused  to  accept 
it,  and  the  slaves  were  enfranchised  by  addiction  being  granted, 
then  when  the  minor  attained  the  age  of  25,  and  was  entitled 
to  the  restitutio  in  integrum,  was  the  freedom  gained  by  the 
slaves  to  be  revoked  ?  Justinian  says,  undoubtedly  not.  The 
inheritance  would  be  restored  to  the  minor,  but  liberty  once 
given  could  not  be  taken  away  again. 

6.  Hsec  constitutio  libertatum  tuen-  6.  This  constitution  was  intended 

darum  causa  introducta  est;  ergo  si      to  make  gifts  of  liberty  effectual; 


D.  xl. 

5.  Si  is  qui  in  integrum  restitui 
potest,  abstinucrit  se  ab  hercditate, 
quamvis  potest  in  integrum  restitui, 
potest  admitti  constitutio  et  bonorum 
addict! o  fieri.  Quid  ergo  si,  post  ad- 
dictionem  libertatum  conservandarum 
causa  factam,  in  integrum  sit  resti- 
tutus?  Utique  non  erit  dicendum 
revocari  libertates,  quae  semel  com- 
petierunt 
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libertates  nulla)  sunt  daUe,  cessat 
constitutio.  Quid  ergo  si  vi^nis  de- 
derit  libertates,  vel  mortis  causa,  et 
ne  de  hoc  quscratur  utrum  in  fraudem 
creditorum  an  non  factum  sit,  idcirco 
velint  sibi  addici  bona,  an  audiendi 
sunt?  Et  magis  est  ut  audiri  de- 
beant,  etsi  deficiant  verba  constitu- 
tionis. 


See  Bk.  i.  Tit.  6, 


and,  therefore,  when  freedom  is  not 
given,  the  constitution  is  not  appli- 
cable. Suppose  then,  a  master  has 
given  freedom  to  his  slaves  either 
inter  rivo«,  or  mortis  rausa,  and  to 
prevent  any  question  arising  whether 
the  creditors  have  been  defrauded, 
the  slaves  intended  to  be  enfran- 
chised should  petition,  that  the  goods 
of  the  deceased  may  be  adjudged  to 
them;  is  this  to  be  allowed?  And 
we  think  that  we  ought,  on  the  whole, 
to  say  that  it  is,  although  the  consti- 
tution is  silent  on  the  point. 


7.  Sed  cum  multas  divisiones  ejus- 
modi  constitutioni  deesse  perspexi- 
mus,  lata  est  a  nobis  plenissima  con- 
stitutio, in  qua  multffi  species  collatse 
sunt,  quibus  jus  htyusmodi  succes- 
sionis  plenissimum  est  effectum: 
quas  ex  ipsa  lectione  constitutionis 
potest  quis  cognoscere. 

C.  vii.  2. 15,  pr.  1,  and  foil. 


7.  Perceiving  that  the  constitution 
was  deficient  in  many  respects,  we 
have  published  a  very  complete  con- 
stitution, containing  many  decisions, 
which  complete  the  legislation  on  this 
kind  of  succession,  and  which  may 
be  easily  learnt  by  reading  the  con- 
stitution itself. 


Tit.  XII.  DE  SUCCESSIONIBUS  SUBLATIS,  QUM 
FIEBANT  PER  BONORUM  VENDITIONEM,  ET 
EX  SENATUS-CONSULTO  CLAUDIANO. 


Erant  antepncdictam  successionem 
olim  et  alife  per  universitatem  suc- 
cessiones:  qualis  fuerat  bonorum 
emptio,  quffi  de  bonis  debitoris  ven- 
dendis,  per  multas  ambages  fuerat 
introducta,  et  tunc  locum  habebat 
quando  judicia  ordinaria  in  usu  fue- 
runt.  Sed  cum  extraordinariis  judi- 
ciis  posteritas  usa  est,  ideo  cum  ipsis 
ordinariis  judiciis  etiam  bonorum 
venditiones  expiraverunt.  Et  tan- 
tummodo  creditoribus  datur  officio 
judicis  bona  possidere,  et  prout  utile 
eis  visum  fuerit  ea  disponere :  quod 
ex  latioribus  Digestorum  libris  per- 
fectius  apparebit 


There  were  formerly  many  other 
kinds  of  universal  succession  prior 
to  that  of  which  we  have  just  spoken ; 
such  was  the  sale  of  goods  which 
was  employed  to  sell  with  number- 
less formalities  the  goods  of  debtors. 
It  continued  as  long  as  the  judicia 
ordinaria  were  in  use;  but,  afterwards, 
when  the  judicia  extraordinaria  were 
adopted,  Uie  sale  of  goods  passed 
away  with  the  judicia  ordinaria.  Cre- 
ditors can  now  do  no  more  than  pos- 
sess themselves  of  the  goods  of  tlieir 
debtors  by  order  of  a  judge,  and  dis- 
pose of  them  as  they  think  proper. 
This  subject  will  be  foimd  treated  of 
more  at  length  in  the  larger  work  of 
the  Digest 

Gai.  iii.  77-81  ;  D.  xlii.  5 ;  C.  vii.  72.  0. 

This  bonorum  emjptio  per  universitatem  was  a  sale  or  trans- 
fer of  the  entire  property  of  the  debtor  to  the  person  who,  in 

E  E 
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consideration  of  receiving  it,  would  undertake  to  pay  the  largest 
proportion  of  the  claims  of  the  creditors.  The  creditors  miglit 
apply  for  permission  to  have  the  goods  sold  in  this  way,  not 
only  when  the  debtor  was  dead,  but  (1)  when  he  fraudulently 
hid  himself,  so  that  he  could  not  be  summoned  before  the 
magistrate,  or  (2)  when  he  was  absent,  and  no  one  appeared  to 
defend  his  cause,  or  (3)  if,  after  having  been  condemned,  ho 
did  not  satisfy  the  claims  of  the  creditors  within  the  time 
allowed  by  law,  or  (4)  if  he  had  made  a  cessio  hofwrum,  i.  e, 
had  himself  abandoned  all  his  property  to  his  creditors,  as  he 
was  allowed  to  do  by  the  lex  Julia.  (Gai.  iii.  78.)  The 
creditors  were  placed  in  possession  of  the  property  during  thirty 
days  if  the  debtor  were  alive,  and  fifteen  if  he  were  dead.  They 
announced  the  intended  sale  by  lihelli;  and,  by  direction  of  the 
praetor,  they  chose  one  of  their  own  body  to  conduct  the  busi- 
ness for  them.  He  was  called  the  magister,  and  received  the 
proposals  of  those  who  wished  to  make  an  offer  for  the  goods 
of  the  deceased.  After  a  certain  delay  the  creditors  came  again 
before  the  preetor,  who  directed  them  to  fix  the  terms  on  which 
they  finally  consented  to  the  transfer.  The  goods  of  the  debtor, 
though  not  the  Quiritarian  ownership  in  them,  were  then  trans- 
ferred to  the  person  whose  offer  they  decided  on  accepting,  and 
this  person,  termed  the  honorum  emptor^  stepped  into  the  place 
of  the  debtor,  and  might  sue  and  be  sued  exactly  as  the  debtor 
might  have  been.     (Theoph.  Var,\  Gai.  iii.  77,  78.) 

Judicia  ordinaria,  extraordinaria,    (See  In  trod.  sec.  110.) 


1.  Erat  ct  ex  senatus-consuUo 
Claudiano  miserabilis  per  tiDiversi- 
tatem  acquisitio,  cum  libera  mulicr 
servili  araore  bacchata  ipsam  liber- 
tatem  per  senatuH-consulLam  ainitte- 
bat,  et  cum  libertate  substsmtiam. 
Quod  indignum  nostris  temporibus 
esse  existimantes,  et  a  nostra  civitate 
deleri,  et  non  inseri  nostris  Digestis 
concessimus. 


1.  There  was  also,  by  virtue  of  the 
senatus-consuUum  Claudianum^  another 
most  wretched  method  of  universal 
acquisition  per  universitatem  ;  when  a 
freewoman  indulged  her  passion  for 
a  slave,  and  lost  her  freedom  under 
this  senatus-consuUimty  and  with  ]ier 
freedom  her  estate.  This  was,  in 
our  opinion,  unworthy  of  our  age, 
and  we  have  therefore  abolished  it 
in  our  empire,  and  forbidden  it  to  be 
inserted  in  the  Digest. 


Gai.  i.  84.  01.  ICO;  C.  vii.  24. 

There  could  be  no  marriage  between  a  slave  and  a  free  per- 
son. If,  therefore,  a  woman  bom  free  lived  with  a  slave  in 
contubernio,  this  was  thought  so  disgraceful  to  her,  that  if  the 
master  of  the  slave  complained  she  was  Uable  to  the  punish- 
ment mentioned  in  the  text.  The  strong  expression,  **  servili 
amove  bacchata,'*  must  not  bo  taken  as  indicating  anything 
more  than  cohabitation  with  a  slave,  where  the  law  forbade  mar- 
riage.    If  the  woman  was  a  freedwoman  who  thus  lived  with  a 
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slave,  she  became  again  the  slave  of  her  patron,  if  he  had  not 
known  of,  and  assented  to,  her  conduct,  and  the  slave  of  the 
master  of  the  slave  with  whom  she  lived,  if  the  patron  had 
been  aware  of  how  she  was  living.  (Paul.  Sent.  2.  21 ;  Gai.  i. 
84-91.  160;  see  also  Tacit.  Annul,  xii.  63.) 


Tit.  XIII.    DE  OBLIGATIONIBDS. 

Nunc  transeamus  ad  obligationes.  Let  ns  now  pass  to  obligations. 

Obligatio  est  juris  vinculom,  quo  ne-  An  obligation  is  a  tie  of  law,  which 

cessitate    astringimur    alictyus    sol-  binds  us,  according  to  the  roles  of  our 

vends  rei  secundum  nostrse  civitatis  civil  law,  to  render  something, 
jura. 

D.  xliv.  7.  3. 

We  now  pass  to  obligations.  Having  finished  the  subject  of 
rights  over  things,  and  of  the  modes  by  which  they  are  acquired, 
we  now  pass  to  rights  against  particular  persons,  expressed 
very  inaccurately  in  later  Latin  by  the  term  Jura  ad  rem.  (See 
Introd.  sec.  64.)  These  rights  are  those  which  we  have  against 
some  one  or  more  particular  persons,  as  opposed  to  the  general 
rights,  such  as  that  of  having  the  secure  enjoyment  of  our 
property,  which  we  have  against  all  mankind.  (See  Introd.  ib.) 
The  indirect  efiect  of  rights  against  particular  persons  is,  that 
we  have  a  thing  done  for,  or  given  to  us,  and  hence  the  Jus,  or 
right,  was  said  to  be  ad  rem ;  but  the  res  was  only  the  ultimate 
result,  not  the  immediate  object,  of  the  right  against  the  par- 
ticular person. 

Obligations  are  placed  in  the  Institutes  between  the  subject 
of  things  and  the  subject  of  actions ;  and  as  in  Bk.  i.  3.  pr.  it 
is  said  that  the  whole  of  private  law  relates  to  persons,  things, 
and  actions,  it  has  been  questioned  whether  obligations  are 
mea&t  to  be  included  under  things  or  actions.  Theophilus 
understood  them  to  be  included  under  actions,  as  we  see  by  his 
paraphrase  on  this  Title,  and  on  the  6th  Title  of  the  Fourth  Book, 
but  it  is  evident  that  Gains,  from  whom  Justinian  borrows  the 
arrangement,  meant  obligations  to  come  under  the  discussion  of 
res :  otherwise,  as  Savigny  remarks  {Traits  de  Droit  Rom. 
Mod.  Bk.  ii.  ch.  1),  we  must  consider  the  part  specially  relating 
to  actions  as  a  subsidiary  part  of  the  portion  commencing  with 
obligations,  which  is  contradicted  by  the  mode  in  which  Gains 
treats  of  the  subject  of  actions.  The  subject  of  obligations 
does  not  properly  fall  under  res  or  actiones,  and  it  was  from 
feeling  this  that  Gaius  placed  it  between  the  two,  although  his 
division  of  law  obliged  him  to  rank  it  under  one  or  the  other. 

E  E  2 
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He  could  not,  consistently  with  this  division,  place  obligations 
in  his  system  according  to  their  nature,  and  he  preferred  to 
consider  them  with  reference  to  their  ultimate  result  (res) 
rather  than  with  reference  to  the  mode  by  which  the  law  secured 
this  result  (actio).  The  incorrectness  of  such  a  mode  of  treat- 
ing obligations,  and  the  inaccuracy  of  the  expression  jus  ad 
rem,  is  evident  when  we  consider  that  the  actio  did  not  really 
give  the  res  which  was  the  subject  of  the  obligation,  but  only  a 
pecuniary  equivalent 

Unless  an  action  could  be  brought  to  enforce  an  obligation, 
the  obligation  had  no  legal  validity,  and  hence  the  text  says, 
astrifiginiur  secundum  nostrm  civitatis  jura.  It  is  by  having 
an  action  attached  to  it  that  an  obligation,  properly  so  called,  a 
civil  obligation,  is  distinguished  from  a  natural  obligation, 
which,  however  clearly  it  may  bo  recognised  as  a  part  of  man's 
duty,  yet  is  not  made  compulsory  by  having  an  action  to  en- 
force it.  Natural  obligations  were  not,  however,  considered  as 
entirely  out  of  the  pale  of  Boman  law.  For  though  no  action 
could  be  brought  to  enforce  them,  yet  they  might  furnish  nn 
exception,  i.  e.  a  ground  of  defence  (see  Introd.  sec.  100),  and 
anything  paid  in  fulfilment  of  them  could  not  be  recovered. 
(D.  xii.  6.  19.)  An  action  is  so  necessary  a  complement  of  a 
ci\i]  obligation,  that  in  treating  of  an  obligation,  it  is  necessary 
to  inquire  what  species  of  action  is  proper  to  it ;  and  hence,  in 
the  Digest,  obligations  and  actions  are  treated  of  in  the  same 
title.     (xUv.  7.  de  ohligationihus  et  actionibus,) 

The  text  says  we  are  bound  necessitate  alicujus  solvendce 
ret;  solvere  is  used  as  a  general  expression  for  the  fulfilment 
of  an  obligation.  The  three  words,  darCy/acere,  prastare  (D. 
xliv.  7.  3),  all  here  included  in  solvere,  were  used  to  embrace 
all  the  possible  duties  an  obligation  could  create.  Either  the 
person  bound  by  the  obligation  was  obliged  dare,  i.  e,  to  give 
the  absolute  ownership  of  a  thing ;  or  facere,  i,  e.  to  do,  or  not 
to  do,  some  act ;  or  prastare,  i.  e,  to  provide,  or  furnish,  any 
advantage  or  thing,  the  yielding  which  could  not  be  included 
in  the  limited  sense  of  the  word  dare.     (See  Introd.  sec.  81.) 

Ohligatio  is  properly,  as  the  text  expresses  it,  a  vinculum,  a 
special  tie  between  two  or  more  particular  persons ;  but  it  is 
also  used  to  express  the  right  thus  gained  (D.  xii.  2.  9.  3),  the 
duty  thus  owed  (D.  1.  16.  21),  and,  also,  the  mode  by  which 
the  tie  is  created,  being  used  as  equivalent  to  contractus.  (D. 
v.  1.  20.) 

1.  Omnium    autem    obligationam  I.  The  principal  division  of  obli- 

Bumma  divisio  in  dao  genera  dedu-  gations  is  into  two  kinds,  civil  and 

citur ;  namque  ant  civiles  sunt  aut  prretorian.   Civil  obligations  are  tliose 

prsetoriflB.    Civiles  sunt,  qosD  aut  legi-  constituted  by  the  laws,  or,  at  least, 
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bus  constitulce.  aut  certo  jure  civili 
comprobataj  sunt.  Pra?torim  sunt, 
quas  praetor  ex  sua  jurisdictione  con- 
Ktituit,  quae  etiam  honorarisB  vocan- 
tur. 


recognised  by  Ibo  civil  law.  Praeto- 
rian obligations  are  tbose  wbich  the 
praetor  has  established  by  his  own 
authority;  they  are  also  called  hono- 
rary. 


D.  xliv.  7.  62. 

This  division  of  obligations  is  based  upon  the  difference  of 
the  sources,  from  which  the  actions  given  to  enforce  them  were 
derived,  the  ohUgatio  civilis  being  enforced  by  a  civil  action, 
the prtetoria  obligatio  being  enforced  by  a  preetorian  action. 

Legihus  constitutie,  i,  e,  their  force  springing  from  the  strict 
civil  law  of  Rome,  jure  civili  comjyrohata^  i.  e,  originally  be- 
longing to  the  law  of  nations,  but  subsequently  admitted  into, 
and  confirmed  by,  the  civil  law.  The  expression  secundum 
nostra  civitatis  jura  in  the  last  paragraph  included  both  the 
civil  and  the  prsetorian  law ;  if  we  use  cicilis  not  as  opposed  to 
2>r(vtorius,  but  as  meaning  **  municipal,"  i.  e,  belonging  to  the 
particular  state,  all  obligations  derived  their  force  from  the  jus 
civile,  as  they  were  only  binding,  because,  under  the  system  of 
Roman  law,  an  action  was  attached  to  them. 


2.  Sequens  divisio  in  quatuor  spe- 
cies dcducitur :  aut  enim  ex  contractu 
sunt,  aut  quasi  ex  contractu,  aut  ex 
maleficio,  aut  quasi  ex  raaleficio. 
Prius  est  ut  de  lis  qua>  ex  contractu 
sunt,  dispiciamus  :  harum  a^ue  qua- 
tuor sunt  species;  aut  enim  re  con- 
trabuntiu:  aut  verbis  aut  Uteris  aut 
consensu,  de  quibus  singulis  dispi- 
ciamus. 


2.  A  further  division  separates 
them  into  four  kinds,  for  they  arise 
ex  contractu  or  quasi  ex  contractu,  ex 
maleficio  or  quasi  ex  maleficio.  Let 
us  first  treat  of  those  which  arise 
from  a  contract;  which  again  are 
divided  into  four  kinds,  according  as 
they  are  formed  by  the  thing,  by 
word  of  mouth,  by  writing,  or  by 
consent.  Let  us  examine  each  kind 
separately. 


Gai.  iii.  88,  80. 

Gains  says  (iii.  88),  omnis  ohUgatio  vel  ex  contractu 
nascitur,  vel  ex  delicto;  and  adds,  in  a  passage  given  in  the 
Digest  (xliv.  7.  1),  aut  proprio  quodam  jure  ex  variis  causa- 
rum  Jiguris,  which  latter  words  include  the  various  cases 
of  obligations  not  properly  belonging  to  either  of  the  two 
heads  of  ex  contractu  or  ex  delicto,  but  assimilated  to  those 
belonging  to  one  or  the  other  in  the  division  adopted  by 
Justinian,  so  as  to  make  the  division  of  obligations  into  those 
ex  contractu  and  those  ex  maleficio  as  nearly  an  exhaustive  a 
one  as  possible.  This  arrangement  of  obligations  is  also  bor- 
rowed from  Gains  (D.  xliv.  7.  4  and  5),  with  the  slight  varia- 
tion that  Gains  makes  those  ex  contractu  and  quasi  ex  con- 
tractu  into  one  class,  and  those  ex  delicto,  or,  to  use  the 
expression  of  the  text,  those  ex  maleficio  and  those  quasi  ex 
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delicto  or  quasi  ex  maleficio  into  another  class,  whereas 
Justinian  makes  four  distinct  classes.     (Sec  In  trod.  sec.  83.) 

A  contract  was  an  agreement  which  the  civil  law  made 
obligatory  by  attaching  to  it  an  action.  A  mere  agreement 
{nuda  jf actio)  did  not  give  rise  to  an  action,  and  therefore  was 
not  an  obligation.  Sometliing  more  was  required  than  the 
mere  consent  of  the  parties,  except  in  four  particular  kinds 
of  contracts,  which  were  made  consensu,  t.  e,  by  consent  only. 
What  these  were  will  appear  in  tlic  22nd  and  following  Titles. 
(Sec  Introd.  sec.  87.)  In  order  that  a  contract  should  be 
formed  so  as  to  bo  vahd  in  law,  it  was,  in  all  other  cases, 
necessary  that  it  should  be  formed  in  one  of  the  modes  recog- 
nised by  the  civil  law,  that  is,  re,  verbis,  or  Uteris. 

Contracts  may  also  be  divided  according  as  they  are  unilateral 
or  bilateral.  In  a  unilateral  contract,  only  one  party  is  bound ; 
in  a  bilateral  contract,  or,  to  use  tlie  Greek  word  borrowed  by 
the  jurists,  a-uvaTjiay/jui,  there  were  reciprocal  rights  created. 
The  only  unilateral  contracts  were  the  contract  of  mutuum, 
stipulations,  and  contracts  made  Uteris,  And  again,  as  obli- 
gations were  divided  according  to  the  difference  of  actions 
attaching  to  them,  so  contracts  may  be  divided  into  thoso 
borne  jidei  and  those  stricti  juris,  according  as  considerations 
of  equity  and  good  faith  were  or  wore  not  permitted  to  be  in- 
troduced into  the  actions  by  which  they  were  enforced.  (See 
Introd.  sec.  108.) 

Contracts  originally,  under  the  jus  Quiritium,  were  made 
jter  as  et  libram.  The  forms  of  this  mode  of  transferring 
property  we  have  already  noticed  in  speaking  of  mancipatio, 
(See  Introd.  note  to  Bk.  ii.  Tit.  1.)  Nexum  was  the  general 
word  for  every  transaction  carried  on  in  tliis  way.  Nexum  est, 
says  Festus,  quodcumque  per  as  et  libram  geritur.  All  readers 
of  Roman  history  are  familiar  with  the  words  nexum  and  nexi, 
i,  e.  those  who  had  entered  into  a  nexum,  as  opposed  to  addictio 
and  addicti.  What  was  the  precise  nature  of  the  distinction 
between  the  nexi  and  addicti  has  been  a  subject  of  much 
doubt  among  recent  writers ;  but  it  seems  most  probable  that 
addictio  was  the  giving  up  to  the  creditor  of  tlie  person  of  the 
debtor  by  the  magistrate,  as  the  ordinary  means  of  execution 
under  a  system  of  law  which  did  not  allow  the  property  of  the 
debtor  to  bo  taken  in  execution ;  while  the  nexum  was  a  mort- 
gage by  which  the  debtor  sold  liimself  and  all  that  he  had  to 
file  creditor,  subject,  however,  to  a  right  of  redemption.  (See 
PucHTA,  Inst,,  vol.  ii.  233;  but  see  Grote's  Greece,  iii.  215, 
where  a  different  view,  suggested  by  Savigny  ( Traiti  de  Droit 
Rom,  Mod.  V.  sect.  219),  is  adopted.)  The  nexum  was  accom- 
panied by  a  solemn  form  of  words,  and  in  process  of  time 
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contracts  camo  to  be  formed  merely  by  the  pionnnciation  of 
cKTtniii  words  to  nliich  a  great  Bolemiiity  was  attaclied,  and 
iiotliing  more  was  required ;  or  being  supposed,  by  a  fiction, 
that  tlie  ccreinoiiy  of  tbe  trs  and  libra  liad  been  gone  through. 
Contracts  thus  made  were  said  to  be  made  verbis.  (See  In- 
trod.  sec.  85.)  The  cerfmony  of  the  a-s  and  libra  being  in 
like  manner  supposed  by  a  fiction  to  have  been  gone  tlirougb, 
contracts  were  also  made  Uteris,  i.e.  by  entering  the  debt  in 
tbe  respective  books  of  the  debtor  end  creditor.  (See  Introd. 
sec.  8i).)  Again,  if  a  thing  which  was  the  subject-matter  of  a 
contract  was  handed  over,  and  tbe  ceremonies  attending  the 
formation  of  tbe  contract  were  supposed  to  have  been  gone 
through,  it  naturally  followed  that  all  those  duties  which  could 
be  supposed  to  arise  upon  tbe  delivery  of  the  thing  should  be 
made  compnlsorj' ;  and  hence,  when  in  pursuance  of  an  agree- 
nient  a  thing  was  delivered  over,  n  contract  was  said  to  be 
made  re,  i.  e.  by  the  debver}'  of  the  thing.  (See  7ntn)d. 
sec.  84.)  Lastly,  four  particular  kinds  of  contracts  (see  Introd. 
sec.  87),  borrowed  from  they«s  ffcntium,  and  not  deriving  their 
validity  in  any  way  from  the  riexuin,  were  added  to  tlie  list  of 
those  which  were  enforced  by  the  civil  law,  and,  as  they  were 
formed  by  the  mere  agreement  of  tho  parties,  were  said  to  be 
made  consensu. 

The  older  actions  of  law  (see  Introd.  sec.  96)  afforded  a  very 
cumbrous  machinery  for  the  enforcement  of  rights  against  par- 
ti<;ular  persons;  and  die  le.v  SiHa  (510  a.d.c.)  introduced  a 
new  kind  of  action,  termed  condictio,  for  the  enforcement  of 
obligations  binding  a  person  to  give  tho  absolute  ownership 
\dare)  of  a  certain  sum  of  money  (pecviiia  certa) ;  and  the 
le.v  Calpuriiia  (520  a.u.c.)  extended  its  application  to  a  similar 
demand  of  any  certain  thing,  ns  a  definite  quantity  of  oil  or 
wheat.  (See  Introd.  sec.  &7.)  In  process  of  time  tbe  condictio 
was  made  to  embrace  uncertain  as  well  as  certain  things,  and 
Avas  applied  to  obligations  binding  n  person  facere,  and  hence 
Gaius  says,  ajijieliantur  in  jiersonam  acfiones,  gtiihns  dare 
Jierire  iiUendimiia,  condictiones  (iv.  fi).  Tho  condictio  certi, 
i.  e.  the  condictio  in  its  older  and  stricter  form,  came  thus  to  be 
opposed  to  tbe  condictio  incerti.  We  may  therefore  aay  that 
contracts  dare  or  Jaeere  were  enforced  by  a  condictio,  and  that 
this  condictio  was  certi  or  incerti  according  as  a  definite  or 
indefinite  thing  was  demanded.  Whenever  the  contract  was 
to  do  a  thing,  it  was  always  uncertain,  because  the  law  could 
not  compel  the  person  bound  by  the  contract  to  do  the  thing, 
but  only  to  give  a  pecuniary  equivalent;  and  what  sum  of 
money  was  a  reasonable  compcnsatioD  for  tho  loss  sustained  by 
the  thing  not  being  done  was  left  to  be  settled  by  the  judge. 
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The  formula  of  the  condictio  certi  ran  ni  jiaret  eum  [decent 
aureos]  dare  ojwrtere.  (See  paragr.  1  of  next  Title.)  That 
of  the  condictio  incerti  ran  Quicquid  paret  eum  dare  facere 
oportere.  The  condictio  incerti,  besides  its  general  name,  re- 
ceived also  a  special  name  derived  from  the  kind  of  contract  it 
was  brought  to  enforce,  or  from  the  subject-matter  of  the  con- 
tract itself  For  instance,  the  action  brought  to  enforce  a 
stipulation  for  an  uncertain  sum  was  termed  an  actio  ex 
stipulatu.  When  the  condictio  was  certi,  it  was  generally 
spoken  of  simply  as  condictio.  Sometimes,  however,  though 
rarely,  it  too  received  a  special  name,  as  tlie  condictio  certi 
brought  to  enforce  a  mutuum,  sometimes  termed  the  actio 
miitui,  A  condictio  brought  to  enforce  the  demand  of  any 
certain  thing  other  than  a  certain  sum  of  money  received  the 
appellation  of  condictio  triticaria,  because  wheat  (triticuni) 
was  taken  as  a  representative  of  those  tilings  of  which  a  cer- 
tain quantity  could  be  claimed. 

There  were  some  actions  in  wliich  a  wide  discretion  was 
given  to  the  judge,  who  was  to  take  all  the  circumstances 
of  the  case  into  his  consideration,  and  pronounce  the  sentence 
which  equity  demnnded,  thus  acting  as  an  arbiter  rather  than  a 
judex.  Such  actions  were  termed  bona  Jidei  actiones,  and 
the  obligations,  to  enforce  which  they  were  given,  were  termed 
borne  Jidei  obHgationes,  The  right  to  have  this  equitable  con- 
sideration of  the  whole  case  was  inherent  in  the  nature  of  the 
obligation,  i.  e.  the  action  brought  to  enforce  any  of  the  bontB 
Jidei  obligationes  was  always  bona  Jidei,  Probably  all  actions 
instituted  by  the  pnetorian  law  were  of  this  description.  There 
was  thus  an  opposition  made  between  condictiones  which  were 
derived  from  the  civil  law,  and  in  which  the  judge  was  confined 
within  the  limits  of  the  formula,  and  these  bona  Jidei  actiones. 
Among  the  bona  Jidei  actiones  we  shall  find  several  mentioned 
in  the  following  Titles  of  this  book,  as,  for  instance,  the  action 
ex  empto,  ex  vendito,  ex  locato,  ex  conducto,  mandati,  de- 
po8iti,2)ro  socio,  &c.     (See  Bk.  iv.  Tit.  C.  38.) 

Agreements  which  did  not  take  the  form  of  any  of  tlie  ten  kinds 
of  contracts  we  are  now  to  speak  of  were  not,  properly,  contracts 
at  all ;  but  if  they  were  made  on  the  analogy  of  these  contracts, 
and  if  one  party  to  them  had  executed  the  agreement,  the  preetor 
would  force  the  other  party  to  execute  it  also.  The  action  he  gave 
in  such  a  case  could  not  fall  under  any  of  the  forms  belonging 
to  the  ten  kinds  of  contracts,  and  it  received  the  name  of  actio 
in  factum  prescript  is  verbis;  the  formula  was  drawn  up  to 
meet  the  facts  of  the  particular  case  {in  factum) ;  and  this  was 
done  by  placing  in  the  demonstratio  a  short  statement  of  these 
facts  (prascriptis  verbis),    (See  Introd.  sec.  103.)    It  may  be 
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proper  to  observe  diat  Buch  an  action  ia  to  he  distio^shed 
from  an  actio  in  factum  concepia,  i.  e.  an  action  brought  only 
to  ascertain  a  fact,  as  opposed  to  an  actio  in  jus  concepta,  i.e. 
an  action  in  wbich  the  ordinary  mlea  of  law  were  applied  to  the 
facts  ascertained.  The  actio  in  Jactuin  preescriptis  verbis  vas 
in  jus  concepia.      (See  Inlrod.  sec.  108.) 


QUIBUS  MODIS  EE  CONTRAHITUE 
OBLIGATIO. 


Be  contrabitur  obligatio,  veluti  ma- 
tui  datione.  Mutui  aiitotn  datio  in 
iia  rebus  consietiC  qlliH  pondi-re  nii- 
mcro  mensurave  constant,  \iAai\  vino, 
oleo,  fnimento,  pecunia  nutnernta, 
lere,  argeDlo,  fttiro :  quas  res  aiit  on- 
meranilo,  aat  me^endo,  aiit  appen- 
dendo  in  hoc  damns  ut  accipientium 
fiwit,  et  quandoque  noliia  nou  en-Jcm 
res,  sed  aliin  ejofldem  natunn  et  qiia- 
litatis  rcddantur:  undo  etiam  niu- 
taam  appellatum  ent,  quia  ila  a  me 
tibi  dalur,  ut  ei  meo  ttium  fiat.    Et 


Catur  condictJo. 


An  obligation  may  be  cantracted  bj 
tho  tiling,  aa,  for  example,  bjr  giting 
a  nin(u«m.  This  aJwaja  consists  ot 
things  wbicb  may  be  ireiyhed,  num- 
bered, or  measured,  as  wine,  oil,  corn, 
coin,  brass,  silver,  or  gold.  In  giiing 
these  tbinga  by  number,  measure,  or 
weight,  we  do  so  that  they  may  be- 
come the  property  of  those  who  re- 
ceive ibem.  The  identical  things 
lent  are  not  relumed,  but  only  others 
of  the  same  nature  and  quality  ;  and 
hence  the  term  muluam,  because, 
whut  I  give  from  being  mine  becomes 
yours.  From  this  contract  arises  the 
acdon  termed  condietio. 

Gai.  iii.  00  i  D.  lii.  1.  0.  pr.  and  X 
Obligations  were  said  to  be  contracted  re  when  the  actual 
receipt  of  a  thing  uuder  certnin  conditions  imposed  tlie  neces- 
sity of  fulfilling  those  conditions.  Four  kinds  of  contracts 
came  under  this  head,  nil  of  whicli  are  noticed  in  this  Title,  viz. 
those  named  maliiiim,  commodatiir,  deposttum,  and  pignu%. 
The  coniracts,  too,  or  rather  agreements,  whicli  had  no  special 
name,  and  were  enforced  by  the  aitiu  in  factum  prceacrtplin 
rerbix  (see  note  to  concluding  paragraph  of  last  Title),  may 
also  be  said  to  liave  made  re,  as  it  was  only  when  executed  by 
one  party  tliat  they  wore  obligatory.  The  contract  of  miituum 
was  a  contract  of  loan,  whe/e  not  the  thing  lent,  but  an  equi- 
valent, was  to  be  returned.  The  obligation  to  return  this 
equivalent  arose  on  and  by  the  delivery  of  the  thing  lent.  It  is 
scarcely  necessary  to  say  that  the  derivation  from  re  mco  tauni, 
is  quite  erroneous.  Things  which  were  of  such  a  nature  as 
that  they  could  be  replaced  hy  equal  quantities  and  qualities 
are  termed,  in  barbarous  Latin,  fuHifibiies  because  mutua  vice 
fungantUT  (D.  xii.  1.  6),  they  replace  and  represent  each  other: 
thus  a  bushel  of  wheat  is  said  to  be  a  res  fungibilia,  a  particular 
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picture  is  not.  The  distinction  is  much  Letter  expressed  by 
saying  that  tlie  chisses  of  things  which  can  represent  each  other 
are  considered  ///  r/cttere,  those  wliich  cannot  are  considered  in 
specie.  (See  Introd.  sec.  59.)  If  the  person  who  lends  the 
bushel  of  wheat  receives  in  return  a  bushel  of  equally  good 
wheat,  consisting  of  grains  totally  different  from  tljose  he  lent, 
it  is  the  same  to  liim  as  if  the  identical  grains  were  restored ; 
the  wheat  may  be  considered  in  yenere ;  not  so  witli  the  pic- 
ture, which  can  only  be  considered  in  specie.  But  it  is  to  be 
observed  that  it  is  the  intention  of  the  parties,  not  the  nature  of 
the  thing,  that  makes  the  thing  considered  in  genere  rather 
than  in  sj)ccie.  A  person  might  lend  a  picture,  and  only  require 
that  a  picture  of  some  sort,  whether  the  same  picture  or  an- 
other, should  be  given  in  return  to  him,  in  which  case  the 
picture  would  be  considered  in  genere;  or  a  person  might 
require  the  identical  grains  of  wheat  to  be  returned,  and  then 
the  wheat  would  be  considered  in  specie,  A  thing  lent  in  a 
mutuum  was  always  considered  in  genere,  so  that  whenever  it 
was  the  intention  of  the  parties  that  the  loan  should  be  a 
mutuum,  it  was  also  their  intention  that  the  thing  lent  should 
be  considered  in  genere. 

The  action  for  recovering  the  equivalent  would  be  a  condictio 
certi,  as  the  equivalent  was  necessarily  something  fixed  and 
determined  on.  In  this  case  tlie  condictio  received  the  name 
of  condictio  e.r  fnutuo,  or  sometimes  actio  mutui,  but  as  it 
was  always  certi,  it  very  seldom  was  termed  anything  but  con- 
dictio, and  perhaps  the  term  actio  mutui  (C.  7.  35.  5)  would 
not  have  been  used  in  the  time  of  strict  legal  language. 


1.  Is  qiioque  qui  non  del»itum  ac- 
c^pit  ab  eo  qui  per  errorem  solvit,  re 
obligatur,  daturque  agenti  contra  eum 
propter  repetitionem  condictitia  actio; 
Dam  perindc  ab  eo  condici  potest,  si 
paret  eum  dare  oportere,  ac  si  mu- 
tuum accepisset :  uude  pupillus,  si 
ei  sine  tutoria  auctoritate  non  debi- 
tum  per  errorem  datum  est,  non 
tenebitur  indebiti  condiclione,  magis 
quam  mutui  datione.  Sed  liiec  spe- 
cies obligationis  non  videtur  ex  con- 
tractu consistere,  cum  is  qui  solvendi 
animo  dat,  magis  distraliere  voluit 
negotium  quam  contrahere. 


I.  A  person,  also,  who  receives  a 
payment  which  is  not  due  to  him, 
and  which  is  made  by  mist^ike,  is 
bound  re,  x.  e.  by  the  thing ;  and  the 
plaintiff  may  have  against  him  an 
actio  condictitia  to  recover  what  he 
has  paid.  For  the  condictio  *<  Si 
paret  mm  dare  oportere,**  may  be 
brought  against  him,  exactly  as  if  he 
had  received  a  mutuum.  Thus  a 
pupil,  to  whom  a  payment  has  been 
made  by  mistake,  without  the  autho- 
risation of  his  tutor,  is  not  subject 
to  a  condictio  indebiti,  any  more  tlian 
he  would  be  by  the  gift  of  a  mutuum. 
This  species  of  obligation,  however, 
does  not  seem  to  arise  from  a  con- 
tract, since  he,  who  gives  in  order  to 
acquit  himself  of  something  due  from 
liim,  intends  rather  to  dissolve  than 
to  make  a  contract. 
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Gai.  iii.  01. 

lu  this  case  it  is  the  law  that  imposes  certain  coDditions,  and 
not  the  intention  of  tlie  parties,  and,  therefore,  the  obligation 
arises  quasi  ex  contractu^  and  ought  to  have  been  placed  under 
that  head.  A  pupil  could  not  be  bound  without  the  consent  of 
his  tutor.  If,  therefore,  without  the  consent  of  his  tutor,  a  loan 
was  made  him,  he  was  not  bound  to  repay  it,  or  if  money  not 
due  to  him  were  paid  him,  he  was  not  bound  to  refund  it.  (See 
Bk.  i.  Tit.  21.  pr.) 

2.  Item  is  cui  res  aliqua  atenda 
dator,  id  est  commodatur,  re  obliga- 
tur  et  tenetur  commodati  actione. 
Sed  is  ab  eo  qui  mutanm  accepit, 
loDge  distat;  namque  non  ita  res 
datur  at  ejus  fiat,  et  ob  id  de  ea  re 
ipsa  restituenda  tenetur.  Et  is  qui- 
dem  qui  mutuum  accepit,  si  quolibet 
fortuito  casu  amiserit  quod  accepit, 
veluti  incendio,  ruina,  naufragio  aut 
latronum  hostiumve  incursu,  nihilo- 
minus  obligatus  permanet :  at  is  qui 
utendum  accepit,  sane  quidem  exac- 
tarn  diligentiam  custodiendo*  rei  pra>- 
Btare  jubetur,  nee  sufEicit  ei  tantam 
diligentiam  adhibuisse,  quantam  in 
suis  rebus  adhibere  solitus  est,  si 
modo  alius  diligentior  poterit  eam 
rem  custodire ;  sed  propter  migorem 
vim  migoresve  casus  non  tenetur,  si 
modo  non  bnjus  ipsius  culpa  is  casus 
intervenerit.  Alioqui,  si  id  quod  tibi 
commodatum  est,  peregre  tecum  ferre 
malueris,  et  vel  incursu  b ostium  pne- 
donumve  vel  naufragio  amiseris,  du- 
bium  non  est  quin  de  restituenda  ea 
re  tenearis.  Commodata  autem  res 
tunc  proprie  intelligitur,  si  nulla  mer- 
cede  accepta  vel  constituta  res  tibi 
utenda  data  est :  alioqui  mercede  in- 
ter\'eniento  locatus  tibi  nsus  rei  vide- 
lur ;  gratuitom  enim  debet  esse  com- 
modatum. 


2.  A  person,  too,  to  wbom  a  thing 
is  given  as  a  commodatum^  L  e.  is  given 
that  he  may  make  use  of  it,  is  bound 
r^,  and  is  subject  to  the  actio  commo- 
dati. But  there  is  a  wide  difference 
between  him  and  a  person  who  has 
received  a  mutuum ;  for  the  thing  is 
not  given  him  that  it  may  become  his 
property,  and  he  therefore  is  bound 
to  restore  the  identical  thing  he  re- 
ceived. And,  again,  he  who  has  re- 
ceived a  mutuum^  if  by  any  accident, 
as  fire,  the  fall  of  a  building,  ship- 
wreck, the  attack  of  thieves,  of  ene- 
mies, he  loses  what  he  received,  still 
remains  bound.  But  he  who  has 
received  a  thing  lent  for  his  use,  is 
indeed  bound  to  employ  his  utmost 
diligence  in  keeping  and  preserving 
it;  nor  wiU  it  suffice  that  he  should 
take  the  same  care  of  it,  which  he 
was  accustomed  to  take  of  his  own 
property,  if  it  appear  that^a  more 
careful  person  might  have  preserved 
it  in  safety;  but  he  has  not  to  an- 
swer  for  loss  occasioned  by  superior 
force,  or  extraordinary  accident,  pro- 
vided the  accident  is  not  due  to  any 
fault  of  his.  If,  however,  you  take 
with  you  on  a  journey  the  thing  lent 
you  to  make  use  of,  and  you  lose  it 
by  the  attack  of  enemies  or  robbers, 
or  by  shipwreck,  you  are  undoubtedly 
bound  to  restore  it  A  thing  is  pro- 
perly said  to  be  commodatum^  when 
you  are  permitted  to  enjoy  the  use  of 
it,  without  any  recompense  being 
given  or  agreed  on;  for,  if  there  is 
any  recompense,  the  contract  is  that 
of  locatio,  as  a  thing  to  be  a  comma- 
datumf  must  be  lent  gratuitously. 

D.  xliv.  7.  1.  3,  4 ;  D.  xiii.  5,  0.  12. 

As  the  advantage  is^  in  almost  every  case,  entirely  on  the 
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side  of  the  receiver  of  the  commodatum.  he  was  bound  to  take 
every  care  of  it,  or,  as  Gains  says,  as  great  care  as  the  most 
dihgcnt  paterfamilias  takes  of  his  own  property.  (D.  xiii.  6. 
18.) 

To  use  the  technical  phrase,  it  was  **  essential "  to  the 
mutuum  that  it  sliould  be  gratuitous.  Things  incident  to  a 
contract  may  be  essential  to  it,  i.  e.  necessarily  belonging, 
natural,  i.  e,  belonging,  in  the  absence  of  express  agreement 
to  the  contrary,  or  accidental,  i.  e,  belonging  only  by  express 
agreement. 

The  commodatum  gave  rise  to  the  actio  commodati,  which 
was  either  direct  a  or  con  tr  aria ;  by  the  actio  commodati 
directa,  the  commodans  made  the  receiver  of  the  commodatum 
restore  the  thing  lent,  after  the  receiver  had  had  it  in  his  pos- 
session for  the  time  agreed  on  (for  he  could  not  reclaim  it 
before),  or  made  him  pay  for  any  loss  accruing  tlirough  his 
fault.  By  the  actio  commodati  contraria,  the  receiver  of  the 
commodatum  obtained  from  the  commodans  compensation  for 
any  extraordinary  expenses  which  the  preservation  of  the  thing 
had  entailed,  or  for  any  losses  occasioned  by  the  fault  of  the 
commodans.  The  actio  was,  in  the  former  case,  termed  directa, 
because  it  proceeded  from  what  was  a  necessary  part  of  the 
execution  of  the  contract,  viz.  the  thing  lent  being  put  in  the 
possession  of  the  receiver,  while  the  actio  contraria  only  arose 
from  a  thing  which  might  happen  or  not,  viz.  there  being  some 
extraordinary  expense,  or  some  fault  on  the  part  of  the  cofu- 
modans.     (See  D.  xiii.  6.  17.) 


3.  PrcBterea  et  is  opud  quem  res 
aliqua  tlcponitur,  re  obligatur  et  nc- 
tiono  depositi ;  qui  et  ipse  de  ca  re 
quam  accepit  restituenda  t«netur. 
Sed  is  ex  co  solo  tcnetur,  si  quid  dole 
commiscrit :  culpa*  autem  nomine,  id 
est,  desidire  ac  negligentia  non  te- 
netur:  itaque  securus  est,  qui  parum 
diligentbT  custoditam  rem  furto  ami- 
serit,  quia  qui  negligent!  auiico  rem 
cuKtodiendam  tradidit,  sute  facilitati 
id  imputare  debet. 


3.  A  person  with  whom  a  thing  is 
deposited,  is  bound  re,  and  is  subject 
to  the  actio  depositi,  because  he  must 
give  back  tlie  identical  tiling  wliich 
lie  received.  But  he  is  only  answer- 
able if  he  is  guilty  of  fraud,  and  not 
for  a  mere  fault,  such  as  carelessness 
or  negligence ;  and  he  cannot,  there- 
fore, be  called  to  account  if  the  tiling 
deposited,  being  carelessly  kei)t,  is 
stolen.  I  For  he,  who  commits  his 
property  to  the  care  of  a  negligent 
friend,  should  impute  the  loss  to  his 
own  want  of  caution. 


D.  xliv.  7.  1.  5. 


Here  the  benefit  is  entirely  on  the  side  of  the  person  who 
commits  the  thing  to  the  care  of  him  who  receives  it.  The 
latter,  therefore,  unless  he  specially  agrees  to  be  answerable  for 
the  thing  entrusted  to  him,  or  liimself  offers  to  take  care  of  it 
(D.  xiii.  65.  2),  is  not  liable  for  its  loss  or  deterioration,  if  ho 
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be  not  guilty  of  dishonesty,  or  of  such  gross  neglect  as  amounts 
to  dishonesty.  He  has,  however,  no  right  to  make  use  of  the 
thing  (D.  iv.  1.  6),  and  as  it  is  deposited  for  the  benefit  of  the 
person  depositing  it,  that  person  can  reclaim  it  when  he  pleases, 
and  need  not,  like  the  commodans,  wait  for  the  expiration  of 
the  time  agreed  on. 

The  depositum  gave  rise  to  the  actio  depositi,  which  was 
directa  or  con tr aria,  upon  the  same  principle  as  the  actio 
commodati.  The  depositary  was  entitled  to  be  recompensed  for 
every  expense  incurred,  and  to  compensation  for  every  loss 
incurred  by  the  fault  of  the  deponens,  however  light  that  fault 
might  be.  If  the  depositary  had  voluntarily  offered  to  receive 
the  deposit,  he  too  would  be  answerable  for  loss  occasioned  by 
a  culpa  levisy  i,  e.  a  sUght  fault,  as  opposed  to  culpa  gravis, 
gross  negligence.  (See  Tit.  25.  9.)  If  a  deposit  was  rendered 
necessary  by  circumstances  of  unforeseen  and  sudden  misfor- 
tune, as  a  shipwreck  or  fire,  and  the  thing  deposited  was  lost 
by  the  negligence  of  the  depositary,  double  the  value  of  the 
thing  could  be  recovered.     (See  Bk.  iv.  Tit.  6.  23.) 


4.  Creditor  quoque  qui  pignus  ac- 
cepit,  re  obligatur;  qui  et  ipse  de  ea 
re  quam  accepit  restituenda  tenetur 
actione  pigneratitia.  Sed  quia  pignus 
utriusque  gratia  datur,  et  debitoris 
quo  magis  pecunia  ei  credere tur,  et 
creditoris  quo  mngis  ei  in  tuto  sit 
creditum,  placuit  sufficere  quod  ad 
earn  rem  custodiendam  exactam  dili- 
gentiam  adhiberet:  quam  si  pncsti- 
terit,  et  aliquo  fortuito  casu  eam  rem 
araiserit,  securum  esse  neo  impediri 
creditum  petere. 


4.  A  creditor  also,  who  has  re- 
ceived a  pledge,  is  bound  rr,  for  he 
is  obliged  to  restore  the  thing  he  has 
received,  by  the  actio  pigneratitia. 
But,  inasmuch  as  a  pledge  is  given 
for  the  benefit  of  both  parties,  of  the 
debtor  that  he  may  borrow  more 
easily,  and  of  the  creditor  that  repay- 
ment may  be  better  secured,  it  has 
been  decided  that  it  will  suffice  if  the 
creditor  employs  his  utmost  diligence 
in  keeping  Uie  thing  pledged;  if,  not- 
withstanding this  care,  it  is  lost  by 
some  accident,  the  creditor  is  not 
accountable  for  it,  and  he  is  not  pro- 
hibited from  suing  for  his  debt. 


D.  xliv.  7.  1.  6 ;  D.  xiii.  7.  13.  1. 

The  oldest  form  of  the  contract  of  pledge  was  that  of  ma  net- 
patio,  or  absolute  sale  of  the  thing  subject  to  a  contract  oijiducia 
or  agreement  for  redemption.  There  were  so  many  tilings  to 
which  mancipatio  was  considered  inapplicable,  that  the  more 
simple  contract  of  pignus  quite  superseded  this  mancipatio 
con  tr acta  Jiducia,  A  further  simplification  of  the  contract  or 
pledge  was  the  hypotheca  in  which  the  thing  pledged  remained 
with  the  pledger.  The  mancipatio^  it  may  be  observed,  trans- 
ferred both  the  property  and  possession  of  the  thing  pledged ; 
the  pignus  gave  the  possession  to  the  creditor,  but  left  the 
property  in  the  thing  with  the  debtor :  the  hypotheca  left  both 
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the  property  and  the  possession  with  the  debtor.  (See  note  at 
end  of  Bk.  ii.  Tit.  5.) 

The  creditor  was  bound  to  take  the  same  care  of  the  pledge 
as  he  who  received  a  commodatum  was  of  the  thing  lent  him. 
He  could  not,  like  the  receiver  of  a  cofnmodatuin,  make  use  of 
the  thing  placed  in  his  possession,  and  it  was  only  by  special 
agreement  that  the  creditor  could  take  the  fruits  of  the  thing 
pledged  by  way  of  interest. 

Creditor  and  debtor  are  terms  used  more  widely  in  Boman 
law  than  in  our  own.  Every  one  who  possessed  a  personal  right 
against  another  was  termed  a  creditor,  and  every  one  who  owed 
the  satisfaction  of  a  claim,  or  was  the  subject  of  a  personal 
right,  was  a  debtor.     (See  Introd.  sec.  81.) 

From  the  contract  of  pignus  sprang  the  actio  pignoratitiay 
which  was  directa  when  used  by  the  debtor  to  constrain  the 
creditor  to  give  back  the  thing  pledged  if  the  debt  had  been 
paid,  or  to  pay  over  the  surplus  if  the  thing  pledged  had  been 
sold,  and  produced  more  than  was  due  for  the  debt,  or  to  obtain 
compensation  from  him  for  any  injury  to  the  thing  pledged, 
arising  through  his  fault.  The  actio  pignoratitia  was  contra- 
ria  when  used  by  tlie  creditor  to  moke  the  debtor  reimburse 
him  for  all  expenses  incurred  in  keeping  the  thing  safe,  or 
compensate  liim  for  all  injuries  sustained  by  the  thing  pledged 
through  the  fault  of  the  debtor  (D.  xiii.  7.31);  or,  again, 
to  compensate  him  if  the  thing  pledged  proved  to  be  in  reahty 
not  the  property  of  the  debtor,  and  was  claimed  by  the  real 
owner.  Until  it  was  claimed,  the  fact  that  it  belonged  to  an- 
other did  not  prevent  a  thing  being  made  the  subject  of  a  con- 
tract o{  pignus,  and  the  creditor  was  as  much  bound  to  restore 
it  to  the  debtor,  if  the  sum  due  was  paid,  as  if  it  had  really 
been  the  debtors  property. 


Tit.  XV.    DE  VERBORUM  OBLIGATIONE. 


Verbis  obligatio  contrahitur  ex  in- 
terrogatione  et  responsione,  cum  quid 
dari  fierive  nobis  stipulamur;  ex  qua 
du{0  proficiscuntur  actiones,  tani  con- 
dictio  si  carta  sit  stipulaUo,  quam  ex 
sUpulatu  si  incerta.  Quae  hoc  no- 
mine inde  ntitur,  quia  stipulum  apud 
veteres  firmum  appellabatur,  forte  a 
stipite  descendens. 


An  obb'gation  by  word  of  mouth  is 
contracted  by  means  of  a  question 
and  an  answer,  when  we  stipulate 
that  anything  shall  be  given  to,  or 
done  for  us.  It  gives  rise  to  two 
actions — ^the  condictio,  when  the  sti- 
pulation is  certain,  and  the  actio  ex 
stipulatUf  when  it  is  uncertain.  The 
term  stipulation  is  derived  from  sti- 
pulumf  a  word  employed  by  the  an- 
cients to  mean  **firm,"  and  coming 
perhaps  from  stipes^  the  trunk  of  a 
tree. 
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D.  xliv.  7.  1.  7;  D.  xi 


1.24. 


Tlie  aliptilatio  was,  properly  speakiDg,  not  a  contract,  but  a 

means  of  making  a  contraot,  a  solemn  form  giving  legal  validity 
to  no  HgTeement.  This  form  consisted  of  a  question  and 
answer,  and  it  was  the  question  only  which  was,  properly 
speaking,  the  Ktijiulatio,  it  being  only  by  an  extension  of  the 
term,  that  the  word  was  applied  to  tho  whole  mode  of  contract- 
ing, and  that  tlie  answerer  as  well  ns  the  questioner  was  said, 
as  in  paragr.  1,  to  be  one  of  tho  stipulanten.  Like  all  tlie  old 
forms  of  obligation,  this  formula  only  bound  one  party,  viz.  the 
maker  of  tho  promise.  The  promiK^or  had  himself  to  become 
the  alipulalor,  and  lo  receive  in  his  turn  a.  promise,  if  he  wished 
to  secure  reciprocal  rights. 

Festus  derives  s/ijtuiatio  from  sfipn,  coined  money ;  and 
Isodorus  from  sttptila,  a  straw.  "  Veteres  eiiim,  qimndo  sihi 
aJiqiiid  jiroinittebant,  atipulam  terenlet  frangebaiit,  qtiam 
iteriim  junyentes,  uponaionus  suan  agnoscebant."  (Orig.  iv. 
24.  Quoted  by  Ortolan.)  titijies  and  stijiulum  ai-e  a  more  pro- 
bnble  source  of  the  derivation  of  the  word. 

When  the  stipulation  was  for  something  certain,  it  was 
enforced  by  the  condicth  ccrti;  when  for  something  uncertain, 
by  the  co/itlic/ro  imi-rti.  The  term  actio  ex  stipulala  is 
sometimes  used  to  denote  tlie  c/miii'tto,  whether  certi  or 
ificfiti;  but  is  more  usually  employed  to  denote  the  condiclio 
im-eiti,  as  when  the  condielio  was  cerfi,  that  is,  was  employed 
in  its  proper  form,  it  generally  received  no  other  name  than 
condielio. 

The  stipulation  was  not  the  only  contract  made  by  going 
through  a  solemn  form  of  words.  By  the  diclio  dotin  the  wife 
and  her  ascendants  bound  themselves  to  give  the  Uo»  to  the 
hutiband;  and  by  a  promise  accompanied  by  an  oath  (jitratti 
jiroinissio  liberti)  tho  ireedman  bound  himself  to  render  liis 
senices  to  his  patron. 


1.  In  hac  re  olim  talia  Terbs  tra^ 
dila  fucnint;  Spondcs?  SponJeo. 
PromittisT  PromiUo.  Fidcprotnitlis? 
Fiili'protnitlo.  Fidcjubeaf  Fidejiilco. 
Dnbisf  Dabo.  Facieaf  Foci&m. 
Ctrum  auk'm  Latin  a  an  Gneca 
vel  qua  alia  lingau  slipulalio  conci- 
piatur,  nihil  inlereat,  scilicel  si  nler- 
qua  Htlpulantiutn  inlellrclum  ejud 
Loguis  habeat.  Nee  nei^easa  ent 
eaitem  liofcua  atrumque  uti,  sed  saf- 
fleit  congruenler  ad  interrogala  rc- 
iponduro:  quin  etiam  duo  GriEci 
Latina  lingua  obligationcm  contra- 
here  pomint     Sed   hao   lolemiiia 


1.  Formerly  Ihe  words  nsed  in 
mnkiog  this  kind  of  coutract  were  as 
follows — Spondrtf  do  joti  engae" 
yoiirselCT  Spondto,  I  do  engage  my- 
self. Prmnilliit  do  yoD  prnmiao? 
Pramillo,  I  do  promise.  Fidrpro- 
miuiit  do  yon  promise  on  your  good 
futh?  F'uUirroBtitln,  I  do  pTomiRe 
on  my  good  faith.  Fidrjvbeil  do 
yoii  mako  jaane\t  fidcjuaor  t  Fidt- 
JBhto,  I  do  make  rayself  JidejuMior. 
Dabiit  will  yon  givef  Dabii,  I  will 
give,  f'aritit  will  you  do7  Faciam, 
I  will  do.  And  it  is  immalerial  whe. 
ther  the  stipulation  is  in  Latin  or  in 
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verba  olim  qnidem  in  nsu  fuemnt. 
Postoa  aut4;m  Leoniana  constitiitio 
lata  est,  quo^  solemnitate  vorbonim 
sablata  seusum  et  coDsonantem  in- 
tellectum  ab  utraqne  parte  solum  de- 
siderat,  licet  quibuscumque  verbis  ex- 
pressus  est 


Greek,  or  in  any  other  language,  so 
that  tlic  parties  understand  it;  nor  is 
it  necessary  that  the  same  language 
should  be  used  by  each  person,  but 
it  is  sufficient  if  the  answer  agree 
with  the  question.  So  two  Greeks 
may  contract  in  Latin.  Anciently 
indeed  it  was  necessary  to  use  the 
solemn  words  just  mentioned,  but 
the  constitution  of  the  Emperor  Leo 
was  afterwards  enacted,  which  makes 
unnecessary  this  solemnity  of  the  ex- 
pressions, and  only  requires  the  ap- 
prehension and  consent  of  each  party, 
in  whatever  words  it  may  be  ex- 
pressed. 

Gai.  iii.  02,  93  ;  D.  xlv.  1.  1.  0;  C.  viii.  37.  10. 

Spondes}  spotuleo  was  tlio  form  exclusively  proper  when 
both  poi'ties  were  Roman  citizens  ;  adeo  propria  civium  Ro- 
matwrufn  est  ut  ne  quidem  in  Grmcum  sermonem  per  inter- 
pretationem  proprie  transferri  possit,  quatnvis  dicatur  a 
OrfFca  voce Jigurata  ease,     (Gai.  iii.  93.) 

This  constitution  of  Leo  was  published  a.d.  469.  (0.  viii. 
37.  10.) 


2.  Omnis  stipulatio  aut  piu*e  aut 
in  diem  aut  sub  conditione  fit:  pure, 
veluti  quinque  aurcos  dare  spondes  ? 
idque  coiif'cstim  peti  potest;  in  diem, 
cum  adjecto  die  quo  pccunia  solvatur, 
stipulatio  fit,  veluti  decem  aureos 
primis  calendis  Martiis  dare  spondes  ? 
Id  autem  quod  in  diem  stipulamur, 
statim  quidem  debetur;  sod  peti 
piiusquam  dies  vencrit,  non  potest. 
At  ne  eo  quidem  ipso  die  in  quern 
stipulatio  facta  est,  peti  potest,  quia 
totus  is  dies  arbitrio  solventis  tribui 
debet;  neque  enim  certum  est  eo  die 
in  quem  promissum  est,  datum  non 
esse,  priusquam  is  pra'terierit 


2.  Every  stipulation  is  made  sim- 
ply, or  with  the  introduction  of  a 
particular  time,  or  conditionally. 
Simply,  as,  "  Do  you  engage  to  give 
five  aureir*  in  Hiis  case  the  money 
may  be  instantly  demanded.  With 
the  introduction  of  a  particular  time, 
as  when  a  day  is  mentioned  on  which 
the  money  is  to  be  paid,  as,  **  Do  you 
engage  to  give  me  ten  aurei  on  the 
first  of  the  calends  of  March  ?'*  That 
which  wo  stipulate  to  give  at  a  par- 
ticular time  becomes  immediately 
due,  but  cannot  be  demanded  before 
the  day  arrives,  nor  can  it  even  be 
demanded  on  that  day,  for  the  whole 
of  the  day  is  allowed  to  the  debtor 
for  payment,  as  it  is  never  certain 
that  payment  has  not  been  made  on 
the  day  appointed  until  that  day  is  at 
an  end. 


D.  xlv.  1.  40 ;  D.  1.  10.  2.  13 ;  D.  xlv.  1.  18. 1. 

In  the  technical  language  of  the  jurists,  Ubi  pure  quia 
8tipu/atu8  fuerit,  et  cessit  et  venit  dies  ubi  in  diem,  cessit 
dies,  sed  nondum  venit,  (See  note  on  Bk.  ii.  Tit.  20.  20.)  If 
the  stipulation  was  made  pure^  the  interest  in  the  thing  stipu- 
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lated  for  passed  at  once  to  the  stipulator  {ceiait  dies),  and  he 
could  at  once  demand  to  have  it  {tenit  dies),  giving,  of  course, 
sufficient  time  to  the  debtor  to  fulfil  his  obligation.  If  the 
stipulation  was  made  tVi  diei/i,  the  interest  in  the  thing  stipu- 
lated for  passed  at  once  to  the  stipulator,  but  he  coold  not 
demand  it  until  the  dieii  was  passed. 

The  most  important  effect  of  the  promise,  binding  at  once 
and  making  the  debt  already  due,  was,  that  if  any  part  were 
paid  before  the  day  named,  it  could  not  be  recovered ;  whereas, 
when  a  stipulation  was  made  with  a  condition,  if  anything  was 
paid  before  tlie  condition  was  accomphshed,  it  could  be  reco- 
vered bock,  because,  until  the  condition  was  fulfilled,  the  stipu- 
lator liad  no  interest  in  the  thing  stipulated  for  (aondiim  cesstt 
dies),  and  thus  there  was  an  important  difference  between  sti- 
pulations made  in  diem,  and  those  made  conditionally.  (See 
paragr.  4.) 

3,  At  si  ita  stipnlenR,  decem  anreos  3.  But,  if  fon  Mipnlate  thns,  "  Do 

utDuoa  quoad  viram  dare  spondes  7  joa  engage  to  give  me  ten  aurti  su- 
et pure  facia  obligatjo  intelligitur  et  Dually,  as  long  as  I  live  f "  the  obliga- 
pprpptnatiir,  quia  od  tempus  deberi  tion  ii  understood  to  be  made  einiply, 
'  and  IB  peipetuol ;  for  a  debt  cannot 

be  due  for  a  time  only ;  but  the  beir, 
if  he  demanda  payment,  ahall  be  re- 
pelled hj  the  excepdoD  of  "  an  agree- 


D.  ilv.  1.  50.  4. 
Lapse  of  time  was  not,  in  the  Boman  law,  a  mode  by  which 
a  debt  could  be  extinguished.  Consequently,  if  it  was  owed, 
it  was  owed  for  ever ;  but  this  technicality  was  prevented  from 
working  any  injustice  by  the  plea  alluded  to  in  the  text,  or 
by  that  of  fraud.  Plane  post  lempus  stipulator  vel  pacti 
convenli,  vel  doii  matt  exceptione  tubmoveri poterit.  (D.  xliv. 
7.  44.) 

i.  SubcoDdit!oneslJpnl»liolit,CQm 
in  aliiiuem  casnra  diflertnr  obtigatio, 
Dt  si  aliqiiid  factum  fueiit  aut  non 
fuerit,  Blipnlatio  committatnr :  velnli, 
si  Titius  consal  fuerit  factns,  quinque 
aiireos  dare  apondesT  Si  quia  ita 
GtipuletuT,  si  in  Capitolium  non  m- 
eendero  dare  apondetr  perindo  eric 
ao  si  stipnlatus  esseC,  cnm  morietnr 
aibi  dan.  Ei  conditionali  slipulalione 
tantnm  epes  eat  debitom  iri,  eamque 
ipaam  spem  in  heredem  tranamitti- 
mns,  ri  print  qnun  conditio  exiitat, 
mon  nobii  eootieit. 


i.  A  stipulation  is  made  condition- 
ally, when  the  obligation  is  made 
subject  to  tbe  happening  of  some  nn- 
cerUin  event,  so  that  it  takes  effect  if 
such  a  thing  happens,  or  does  not 
happen,  an, for  instance,  "Do  yon  en- 
gage to  give  five  aurii,  if  Titina  be 
made  consul  7"  Such  a  stipnlation 
as  "Do  yon  engage  to  give  fl*e  aurrf, 
if  I  do  notgoup  totheCapitol?"  is  in 
effect  the  same,  as  if  the  elipnlation 
had  been,  that  Qre  ovrd  should  be 
given  to  the  stipulator  at  the  time  of 
hia  death.  Tranx  a  conditional  stipii- 
y  F 
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lation,  thero  arises  only  a  hope,  that 
the  thing  will  become  due ;  and  this 
hope  we  transmit  to  our  heirs,  if  we 
die  before  the  condition  is  accom- 
plished. 

D.  xlv.  1. 115. 1 ;  D.  1. 10.  54. 

The  heir  or  legatee,  it  may  be  remembered  (see  Bk.  ii.  Tit. 
14.  9),  who  died  before  the  condition  was  accomplished,  did  not 
transmit  any  interest  in  the  inheritance  or  legacy  to  his  heirs, 
whereas  the  stipulator  did,  as  we  learn  from  the  text,  transmit 
to  his  heirs  the  hope  that  the  thing  stipulated  for  would  be  one 
day  due  to  him  {spes  debitum  iri).  The  reason  of  this  differ- 
ence is,  that  the  testamentary  dispositions  were  considered  to 
be  made  from  a  motive  of  kindness  to  the  heir  or  legatee  per- 
sonally. 

If  the  promissor  attempted  to  defeat  the  condition  by  pre- 
venting its  being  fulfilled,  he  was  treated  as  if  he  had  promised 
pure,  and  the  thing  could  be  demanded  from  him  at  once. 

It  is  here  said  that  a  promise  to  pay,  if  a  person  did  not  do  a 
thing,  was  a  promise  to  pay  when  he  died.  There  was,  how- 
ever, this  difference:  the  promissor  was  certain  to  die,  and, 
therefore,  the  stipulation,  with  the  words  cum  mortar,  was  really 
made  in  diem ;  whereas  it  was  not  certain  whether  the  pro- 
missor would  or  would  not  go  up  to  tlie  Capitol,  and,  therefore, 
the  stipulation  with  the  words  si  in  Capitolium  non  ascendero 
was  made  sub  conditioner 


5.  Loca  ctiam  inseri  stipnlationi  so- 
lent,  velati  Carthagine  dare  spondes  ? 
Quee  stipulatio,  licet  pure  fieri  videar 
tur,  tamen  re  ipsa  habet  tempus  in- 
jectum,  qno  promissor  utatur  ad  pe- 
cnniam  Carthagine  dandam ;  et  ideo 
si  quis  Bomso  ita  stipnletur,  hodie 
Carthagine  dare  spondes?  inutilis 
erit  stipulatio,  cum  impossibilis  sit 
repromissio. 


5.  It  is  customary  to  insert  a 
particular  place  in  a  stipulation,  as, 
for  instance,  *'  Do  you  engage  to  give 
me  at  Carthage  ? "  and  this  stipula- 
tion, although  it  appear  to  be  made 
simply,  yet  necessarily  implies  a  de- 
lay sufficient  to  enable  the  person  who 
promises  to  pay  the  money  at  Car- 
thage. And  therefore,  if  any  one  at 
Rome  stipulates  thus,  **  Do  you  en- 
gage to  give  to  me  this  day  at  Car- 
thage?" the  stipulation  is  useless, 
because  the  thing  promised  is  im- 
possible. 


D.xlv.  1.  73;  D.xiu.  4.  2.  0. 


6.  Conditiones  que  ad  pneteritum 
Tel  prsesens  tempus  referuntur,  aut 
statim  infirmant  obligationem,  aut 
omnino  non  differunt,  veluti  si  Titius 
consul  fuit  vel  si  Moevius  vivit,  dare 
spondes?  nam  si  ea  ita  non  sunt, 
nihil  Talet  stipulatio;  sin  autem  ita 


6.  Conditions,  which  relate  to  time 
present  or  past,  either  instantly  make 
the  obligation  void,  or  do  not  suspend 
it  in  anyway;  as,  for  instance,  "If 
Titius  has  been  consul,  or  if 
Mffivius  is  alive,  do  you  engage  to 
give  me  ?"  If  the  thing  mentioned  is 
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te  hsbent,  tUtim  tiIoL  Qnic  eoim 
per  remm  natunini  sunt  certa,  non 
norMtiir  oliligujonem,  licet  tpud 


Dot  r»ll7  tbe  ease,  the  BUpnJation  ii 
void ;  if  it  U  the  e«*e,  the  Btipolation 
is  immediatel;  VEdid.  Things  ceitaii), 
ir  regarded  in  tfaeratelies,  tltbough 
QDcertun  as  far  as  our  knowledge  is 
concerned,  do  not  deUj  the  formation 
of  tlie  obligation. 
D.  ilv.  1.  10(1 ;  D.  lii.  1.  37-30. 


T.  Non  sohim  ten  in  gllpnlatuni  de- 
duct possnnt.  Bed  eliom  facta,  ut  si 
stipulcmur  aliqnid  fieii  rel  aon  Beri. 

Et  in  hujusmodi  stlpnlationibiu  opii- 
mnni  erit  pa:nam  subjicere,  ne  quan- 
lilas  »tipu1ationia  in  incerto  sit,  ac 
necesso  sit  netori  probBTa  quid  ejns 
intersit:  itaque  si  quis  ut  flat  altquid 
stipulelur,  ita  adjici  piEna  debet :  a 
Ita  foclnm  non  crll,  tuuo  poime 
nomine  decern  aureoa  dare  spondea, 
Sed  Bi  quBtdam  fieri,  qusdam  non 
fieri,  una  eademqne  conceptione 
Btipiiletur,  clausula  hujusmodi  erit 
adjicienda ;  ai  adversua  ea  faciuni  erit, 
live  quid  ita  factum  non  erit,  tunc 
pcenDf  nomine  decem  aureos  dare 
spondes  T 


D.  iIt.  1.  137.  7 


T.  Not  only  things,  bnt  eeti,  m^ 
be  the  Buhject  of  a  slipal&tian ;  u 
Then  we  stipulate,  that  lomething 
gliall,  or  EhHll  not,  be  done.    And,  in 

these  sdpulalions,  it  will  be  best  to 
Bubjoin  s  penalty,  leat  the  amoant 
included  in  the  stipulation  should  be 
nneettain,  and  the  plaintiff  Bhould 
therefore  be  obliged  to  prore  how 
great  hie  interest  is.  Therefore,  if 
any  one  stipulate,  that  something 
Hball  be  done,  a  penalty  ought  to  be 
added  as  thus:  "If  the  thing  is  not 
dune,  do  you  engage  to  give  ten  aurti 
by  way  of  penalty?"  But,' if  by  one 
single  question  a  stipulation  is  made, 
that  some  things  shall  be  done,  and 
that  other  things  shall  not  be  done, 
there  ought  to  be  added  some  snch 
clause  as  this :  "  If  any  thing  is  done 
contraiy  to  what  is  agreed  on,  or  any- 
thing agreed  on  is  not  done,  then  do 
you  engage  to  give  ten  aurti  by  way 
of  penalty?" 
;  D.  xlvi.  3.  11. 


Tit.  XVI.    DE  DUOBUS  EEIS  STIPULANDI  ET 
PKOMITTENDI. 


Et  Btipulandi  et  promittendi  duo 
plaresre  rei  fieri  possunt :  slipuiandi 
ita,  si  post  omninm  interrogation  em 
promissor  respondeat,  apondeo,  ut 
puta,  cum  duohuB  separatim  Btipu- 
lantibus  ita  promissor  respondeat, 
ntriqneTestrum  dorespondeo ;  nam  si 
prins  Titio  spoponderit,  deinde  alio 
interroganle  spondeat,  ^a  atqae  aUa 
erit  nbhgatio,  nee  credontur  dno  rei 
Btipulandi  esae.  Dno  pluiesve  rei 
promitteDdiitkflmit:  Unri,  qninqna 


Two  or  more  persons  may  be 
parties  together  in  the  stipnlation  or 
in  tlie  promise.  In  the  stipulation, 
if  after  all  have  asked  the  question, 
the  promissor  answers,  "Spoadio'' 
"I  engage;"  for  instance,  when  two 
Btipnlaton,  having  each  separttdy 
aslced  the  question,  the  pnnniBsor  an- 
sweiB,  "  I  engage  to  give  to  each  of 
yoQ."  For  if  he  first  answerB  Tilios, 
and  then,  on  another  person  putting 
the  lama  qneition,  fae  agun  anawR* 
7  F  2 
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aureos  dare  spondcs  ?  Sei,  oosdcm  him,  there  will  be  two  distinct  obliga- 
quinquc  aureos  dare  spondes  ?  si  re-  tions,  and  not  two  co-stipulators.  Two 
spondent  singuli  scparatim,  spondeo.      or  more  become  co-promissors,  tlms : 

**  MoDvius,  do  you  engage  to  give  five 
aurei  f  "  "  Seius,  do  you  engage  to 
give  five  aurei  f  "  each  then  separately 
answers,  **  I  do  engage." 

D.  xlv.  3.  28.  2 ;  D.  xlv.  2.  4. 

The  word  reus,  strictly  speaking,  signifies  the  person  who  is 
liable,  or  subject,  to  a  demantl ;  but  is  used  more  generally  to 
signify  a  party  to  an  obligation,  whether  active  or  passive :  so 
here  wo  have  rei  stipulandi,  as  well  as  rei promittendi. 

It  was  immaterial  whether  the  interrogation  was  put  and 
answered  in  the  plural,  spondetis  1  apondcmus ;  or  in  the  singu- 
lar, spondes  1  spondeo.     (D.  xlv.  2.  4.) 

It  was  not  only  in  contracts  made  verbis  that  there  could  be 
joint  creditors  and  joint  debtors.  On  a  commodatum  or  depo- 
situm,  for  instance,  the  parties  might  agree  that  several  persons 
should  be  subject  to  a  common  obligation^  and  each  be  bound 
for  the  whole.     (D.  xlv.  2.  9.) 


1.  Ex  higusmodi  obligationibus,  et 
stipulantibus  solidum  singulis  de- 
betur,  et  promittentes  singuli  in  soli- 
dum tenentur;  in  utraque  tamen  ob- 
ligatione  una  res  vertitur,  et  vel  alter 
debitum  accipicndo,  vel  alter  sol- 
yendo,  omnium  perimit  obligationem 
et  omnes  libcrat. 


1.  By  virtue  of  such  obligations, 
the  whole  thing  stipulated  for  is  due 
to  each  stipulator,  and  from  each  pro- 
missor.  But,  in  each  obligation, 
there  is  only  one  thing  due,  and  if 
either  of  the  joint  parties  receives 
the  thing  due,  or  gives  the  thing  duo, 
the  obUgation  is  at  end  for  aU,  and 
all  are  freed  from  it 


D.  xlv.  2.  2.  3.  1. 

If  we  look  to  the  thing  which  was  the  subject  of  the  contract, 
we  may  say,  however  many  were  the  joint  parties,  there  was  but 
one  obligation,  while,  if  we  look  to  the  persons  by  or  to  whom 
the  promise  was  given,  there  were  as  many  obligations  as  there 
were  persons  making  or  receiving  the  promise ;  if,  therefore,  the 
thing  were  given,  that  is,  payment  or  performance  made,  the 
obligation  was  at  an  end,  but  the  obligation  binding  on  any  one 
might  be  made  to  cease  without  those  binding  on  the  others 
ceasing  also.  If,  indeed,  the  aid  of  the  law  had  been  called  in 
to  enforce  the  obligation,  the  position  of  the  parties  was  different. 
If  one  co-stipulator  sued  the  promissor,  all  the  other  parties  to 
the  stipulation  were  thereby  prevented  from  suing  him ;  and  if 
one  co-promissor  were  sued,  none  of  the  others  could  be  sued, 
until  it  appeared  that  there  was  a  deficiency  in  what  had  been 
obtained  from  the  promissor  that  had  been  sued ;  the  others 
might  then  be  sued  to  make  up  tliis  deficiency.  (C.  viii.  41. 
28.) 
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3.  EidnoboBrMspToinittendiBJiiia 
pure,  alius  in  diem  vel  nub  conJiUone 
obltgiui  polesL;  &«c  inipeilimeDlo  erit 
(lies  nut  conditio,  quominus  ab  eo  qui 
pore  obligatas  est,  petatur. 


S.  Of  two  co-promision,  one  nay 
engage  simply,  tbe  dJier  with  iLs 
inlroduction  of  a  parlJciilBr  time, 
or  conditianallr ;  and  neithn  tlie 
time  nor  the  condition  will  prevent 
payment  being  exacted  &om  tbe  one 
who  binda  himself  simply. 


Tit.  XVII.    DE  STIPULATIONE  SEEVOBUM. 


peTsona   dominl    joe  A  slave  derives  from  tlie  penona 


Htipulnndi  habel;  sed  heivditas  1 
plerisque  pereonie  defuncti  wcem 
Husljnet:  ideoque  quod  serrus  bere- 
ditoiiug  ante  aditam  hereditatem  sti- 
pulatur,  acquirit  hereditali,  ac  per 
hoo  etiam  beredi  po»tca  facto  acquiri- 


tlie  power  of  n 
elipulation.  And  as  the  inheritance 
in  most  respects  represents  the  ptr- 
lona  of  the  deceased,  if  a  stipulation 
is  made  by  a  slave  belonging  to  the 
inheiitance  before  the  inheiitance  is 
entered  on,  be  acquires  for  the  in- 
bentonce,  and  therefore  for  him  who 
snbseqaeDtly  becomes  heir. 

D.  xli.  1.  34.81. 

A  slave  had  no  perxona,  that  is,  no  capacity  of  acquiring 
civil  or  political  riglite.  But  liis  master,  who  had  such  a  ca- 
pacity, could  make  his  own  persona  apeak  and  act  through 
the  Blave,  who  was  tims  only  a  channel  by  which  tlie  wishes 
of  the  master  were  expressed.  {See  Bk.  i.  Tit.  3.  pr.)  But 
although  a  slave  could  thus  engage  others  for  the  benefit  of  his 
master,  hy  a.  stipulation,  he  could  not  hind  his  master,  and 
could  not,  therefore,  be  the  promissor  in  a  stipulation ;  hence, 
the  text  only  speaks  of  tlie  stipulations,  and  not  of  the  promises, 
of  slaves. 

In  plerisque  pemona  defuncti  vicem  tustinet ;  the  inheritance 
represented  the  person  of  the  deceased  in  most  things,  but  there 
were  some  things  wliich  the  slave  could  not  acquire  for  the 
inheritance,  which  he  could  acquire  for  a  hving  master :  a  usu- 
fruct, for  instance,  being  always  attached  to  a  person,  could  not 
be  stipulated  for  by  a  slave  before  tlie  inheritance  was  entered 
on.     (D.  xlv.  3.  29.) 


1.  Sive  aulem  domino,  sive  sibi, 
sive  conservo  ano,  sive  impenonaliier 
semis  stipulelnr,  domino  acquirit. 
Idem  juris  est  et  in  libcris  qui  in 
potestate  patris  Bimt,  ex  quibns  causis 
acqnircre  possunt 


].  Whether  a  slave  stipnlateB  for 
his  master,  or  for  hiiutelf,  or  for  hia 
fellow-slave,  or  wilhont  namiog  any 
person  for  whom  be  atipnlates,  he 
always  acquires  for  his  master.  It 
is  tho  same  with  children  in  the 
power  of  their  father,  in  all  cwea  in 
which  they  acquire  for  him. 
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D.  xlv.  3. 15  ;  D.  xlv.  1.  45,  pr.  and  4. 

What  is  said  hero  of  the  children  in  potestaie  must  be  taken 
with  all  the  limitations  made  necessary  by  the  power  they  had 
to  acquire  apeculium  for  themselves.     (See  Bk.  ii.  Tit.  9.) 


2.  Sed  cum  factum  in  stipulatione 
continebitur,  omnimodo  persona  sti- 
pulantis  continciur,  veluti  si  seims 
Btipuletur  nt  sibi  ire  agere  liceat; 
ipse  enim  tantum  prohiberi  non  debet, 
non  etiam  dominus  ejus. 


2,  If  it  is  an  act  tbat  is  stipulated 
for,  the  benefit  of  Uie  stipulation  is 
personal  to  the  stipulator;  for  in- 
stance, if  a  slave  stipulate  that  he 
shall  have  a  right  of  passage  for  him- 
self or  beasts  and  vehicles,  it  is  he 
himself  not  his  master  who  is  not  to 
be  hindered  fh>m  passing. 


D.  xlv.  1. 180. 

Even  in  tliis  case  the  slave  really  acquires  for  the  master.  It 
is  the  master,  and  not  the  slave,  who  could  enforce  the  stipula- 
tion by  action.  Of  course  this  personal  licence  to  cross  land  is 
something  quite  different  from  a  servitude.  For  a  servitude 
eundi  or  agendiy  stipulated  for  by  the  slave,  could  only  be 
attached  to  the  pradium  of  the  master.     (D.  xlvi.  3.  17.) 


3.  Servus  communis  stipulando 
unicuique  dominorum  pro  portione 
dominii  acquirit;  nisi  jussu  unius 
eorum  aut  nominatim  cui  eorum  sti- 
pulatus  est ;  tunc  enim  ei  soli  acqui- 
ritur.  Quod  servus  communis  stipu  • 
latur,  si  alteri  ex  dominis  acquiri  non 
potest,  solidum  alteri  acquiritur;  vc- 
luti  si  res  quam  dari  stipulatus  est, 
unius  domini  sit , 


3.  If  a  slave  held  in  common  by 
several  masters  stipulates,  he  ac- 
quires a  share  for  each  master  ac- 
cording to  the  proportion  which  each 
has  in  him,  unless  he  stipulates  at 
the  command,  or  in  the  name  of  any 
one  master,  for  then  the  thing  stipu- 
lated for  is  acquired  solely  for  that 
master.  And,  whatever  a  slave  held 
in  common  stipulates  for,  is  all  ac- 
quired for  one  of  his  masters,  if  it  is 
not  capable  of  being  acquired  for  the 
other;  as  for  instance,  if  it  belongs 
to  one  of  his  masters. 


Gai.  ii.  167 ;  D.  xlv.  3.  7.  1. 


Tit.  XVIII.    DE  DIVISIONE  STIPULATIONUM. 


Stipulationum  alieo  stmt  jndidales.  Stipulations  are  either  judicial,  or 

alioB  prsBtorio^,  aliro  conventionales,  prrotorian,  or  conventional,  or  com- 

aliffi  communes  tarn  pnetorie  quam  mon,  that  is,  both   praetorian   and 

judicialoB.  judicial. 

D.  xlv.  6. 

The  division  of  stipulations  here  given  is  based  on  the  differ- 
ence of  the  grounds  on  which  they  are  entered  into,  the  ground 
being  sometimes  the  will  of  tlie  parties,  sometimes  the  direction 
of  a  person  in  authority. 


LIB.  m.   TIT.  XTIII. 


430 


1.  JadiciaUB  annt  damtaxat,  quo 

smero  judids  officio  proflciscnniur : 
i-eluti  de  dulo  caulio,  vel  de  perae- 
qnendo  aerro  qui  in  fogft  est,  rceti- 
tuendove  pretio. 


I.  JndiciBl  (tipnlaUcms  ar*  thoao 
which  proceed  exclusivelj  trora  Ihe 
office  of  Uie  judge,  euch  u  tLe  giviag 
eecDtitj  BgainBt  ftvud,  or  the  en- 
ftagemeDt  to  puisne  «  ftigitiTO  aine, 
or  to  pk]r  hia  price. 


Before  the  magistrate  the  parties  were  in  jure,  before  the 
judex  they  were  in  Judido.  (See  Introd.  sec.  04.)  The  judex 
sometimes  ordered  that  the  parties  before  him  should  enter  into 
stipulations. 

Two  instances  are  here  given  of  stipulations  directed  by  the 
judex:  The  first  is  the  de  dolo  cautio.  This  was  a  stipulation 
directed  for  tlic  benefit  of  a  plointifiT,  tliat  the  sentence  given  in 
liis  favour  might  be  executed,  without  any  attempt  at  fraud 
(dolus  nialun)  on  tho  part  of  the  defendant.  For  instance,  if 
the  defendant  was  ordered  to  make  over  the  property  in  a  slave, 
iXm  judex  would  direct  that  he  should  stipulate  tliat  he  had  done 
nothing  to  lessen  the  value  of  the  slave.  Otherwise  the  slave 
might  be  made  over  to  tho  plaintiff,  and  the  plaintiff's  claim  he 
thus  nominally  satisfied,  while  it  might  really  be  evaded  by  the 
defendant  wilfully  doing  tho  slave  some  material  harm.  (D.vi. 
1.  20.  and  45.) 

The  other  instance  given  is  that  of  the  stipulation  de  perse- 
quendo  nervo  qui  in  J'uga  est,  rcstituendove  pretio.  A  slave 
must  be  supposed  to  be  demanded,  and  to  run  away  before  the 
decision  is  given.  As  the  defendant,  being  the  actucd  proprietor, 
could  alone  reclaim  the  slave  against  third  parties,  the  judex 
would  compel  him  to  engage  by  stipulation  to  follow  and  reclaim 
him,  or  to  pay  his  price.  If  the  slave  escaped  vrithout  auy 
fault  whatsoever  of  the  defendant,  the  judge  merely  directed 
that  the  defendant  should  engage  to  give  up  the  slave  if  he 
came  into  Itis  power,  and  to  permit  the  plaintiff  to  bring  an 
action  in  the  defendant's  name  for  the  recovery  of  the  slave 
from  any  one  who  might  detain  him,     (D.  iv.  2.  14.  11.) 


2.  Prmtorin^  sunt,  qaa  >  mero 
pTEcCoris  officio  profldBcunlur,  veluti 
da«ani  infecU  vel  legaloniin.  Pne. 
torias  aatem  siipulationes  %\c  oiaudiri 
oportel,  ul  in  bis  coQtinesutor  ctiun 
ii^dilitiir;  nun  et  bie  s  jurlsdictione 


S.  Pnctorian  Btipnlations  are  tliOM 
which  proceed  eiclusirely  from  Ilie 
office  at  tlie  pndor;  as  the  giving 
BecDiilj  against  damnum  infedum,  or 
for  the  pajmont  of  legacies.  Under 
pnctorian  stipulations  must  be  com- 
prehended .£dilitian,  for  Iheae,  loo, 
proceed  from  a  magintrate  ptononoc- 
ing  the  Uw. 


Damnum  infeetum  eat  damnum  uon  factum  quod  ftiturvm 
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vereniur.  (D.  xxxix.  2.  2.)  Supposing  the  damnum  futurum 
wliich  a  man  apprehended  were  an  injury  to  his  premises  from 
the  fall  of  the  ill-repaired  house  of  his  neighbour,  by  the  strict 
civil  law,  if  he  were  to  wait  till  the  mischief  were  done,  his 
neighbour  might  abandon  his  property  in  the  fallen  house,  and 
the  injured  man  could  then  obtain  no  reparation  from  liim.  To 
remedy  this,  the  praetor  would,  if  he  saw  fit,  order  the  neighbour 
to  give  security  (cautio  dam  fit  infecti)  to  indemnify  the  person 
applying  against  any  damage  that  might  be  done.  If  this  order 
were  not  obeyed,  die  praetor  authorized  the  complainant  to 
enter  upon  and  occupy  the  premises  {in  jwHsesaionem  mittehat) ; 
and,  finally,  if  security  were  still  refused,  the  praetor  gave  the 
complainant  full  possession  of  the  premises,  that  is,  made  him 
owner,  liable  to  be  dispossessed,  if  within  a  certain  time  the 
original  proprietor  made  compensation,  and  complied  with 
everytliing  enjoined  him.     (See  D.  xxxix.  2.  4.  1.) 

Legatorum :  this  was  a  stipulation  binding  the  heir  to  pay 
legacies,  when  due,  which  were  not  yet  payable ;  otherwise  the 
heir  might  previously  have  spent  and  consumed  all  the  inherit- 
ance. 

Ajurisdictione  veniunt,  that  is,  come  from  a  magistrate yt#» 
divens,  as  opposed  to  a  Judex. 


3.  Gonventionales  sunt,  qurc  ex  con- 
Tentione  utriosque  partis  concipiun- 
tur,  hoc  est,  ncqoe  jussu  judicis, 
nequd  jussa  prietoris,  sed  ex  con- 
ventione  contxahentium.  Qoarum 
totidem  genera  sunt  quot,  pene  dixc- 
rim,  renim  contrahendarum. 


3.  Conventional  stipulations  are 
those,  which  are  made  by  the  agree- 
ment of  parties;  that  is,  neither  by 
the  order  of  a  judge  nor  by  that  of 
the  pnctor,  but  by  the  consent  of  the 
persons  contracting.  And  of  these 
stipulations  there  are  as  many  kinds, 
80  to  speak,  as  there  are  of  things  to 
be  contracted  for. 


D.  xlv.  1.  6. 


4.  Communes  stipulationes  sunt, 
yeluti  rem  salvam  fore  pupilli ;  nam 
et  prntor  .iubet  rem  salvam  fore 
pupillo  caveri,  et  interdum  judex  si 
aliter  oxpcdiri  ha?c  res  non  potest ; 
vel  de  rato  stipulatio. 


4.  Common  stipulations  are  those, 
for  example,  providing  for  the  secu- 
rity of  the  property  of  a  pupil,  for 
sometimes  the  prator,  and  sometimes, 
too,  when  the  matter  cannot  be  ma- 
naged in  any  other  way,  the  judge 
orders  it  should  be  entered  into ;  or, 
again,  tlie  stipulation  that  a  thing 
shall  be  ratified. 


D.  xlv.  1.  6. 


Communes  stijiulationes  were  those  sometimes  directed  by 
the  praetor,  sometimes  by  the  judex.  They  ought  properly  to 
have  preceded  the  conventionahs. 

Mention  has  already  been  made  of  the  security  a  tutor  or 
curator  was  obliged  to  give.     (Bk.  i.  Tit.  24.  pr.)     It  was 
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properly  given  before  tlie  tutor  entered  on  his  office,  and  It  be- 
longed to  the  preetor  to  eee  that  it  was  given.  But  if,  before  it 
was  given,  the  tutor  sued  a  debtor  of  tlie  pupil,  and  Uie  debtor 
objected  that  security  bod  not  been  given,  tlie  judge,  in  order 
that  the  proceedings  might  not  bo  put  on  end  to,  would  direct 
security  to  be  then  given  before  liim. 

The  stipulation  dc  rata,  or  rem  ratain  haheri,  was  ono 
entered  into  by  a  procurator  bringing  an  action  in  tlie  name  of 
liis  principal  that  what  he  did  would  be  ratified  by  his  principal. 
It  properly  belonged  lo  the  pnetor  to  direct  that  this  stipulation 
should  be  entered  into  before  the  litin  coutentatio  (see  Introd. 
sec.  107);  but  if  ho  omitted  to  tbrect  this,  and  there  was 
ground  for  distrusting  the  authority  of  the  procurator,  the  judge 
would  direct  that  the  procurator  should  bind  himself  by  this 
stipulation.     {See  Bk.  iv.  Tit.  11.  1.) 


Tit.  XIX.    DE  INUTILIBUS  STIPULATIONIBUS. 

Omnia  res  qme   daminia   nostro  Eveij-tliine,  of  irhich  ve  hsTe  the 

Bnbjicitnr,  in    stipulaUonem    deduci      property,  whether  it  be  mmeable  or 
potest,  sira  illft  mobilis,  sive  soli  Bit.      im moveable,  msj  be  the  object  of  ■ 
Btipnlation. 

A  stipulation  is  ititttilis,  i.  e.  invalid,  when  it  produces  no  tie 
binding  on  the  parties  to  it.  It  would  seem  to  have  been 
proper  to  have  examined  here  the  causes  which  make  contracts 
of  any  kind  invalid,  and  not  to  limit  the  inquiry  to  stipulations. 
But  die  stipulation  was  so  much  the  most  important  kind  of 
contract  that  it  is  taken  to  represent  all  other  kinds.  Some  few 
of  the  causes  of  invalidity  noticed  in  this  Title  are  peculiar  to 
stipulations,  hut  most  are  common  to  all  contracts. 

Lagrange  thus  classifies  the  reasons  given  in  this  Title  for 
the  invalidity  of  stipulations:  they  might  he  invalid  (1)  on 
account  of  their  object  (pr.  paragr.  1.  S,  2:J,  2J);  (2)  on  ac- 
count of  the  persons  by  whom  (pHrngr.  7,  B,  0,  10,  nnd  12), 
for  whom  (paragr.  3,  4,  io,  20,  21),  orhetween  whom  (paragr.  6) 
they  were  made ;  (iJ)  on  account  of  the  manner  in  which  they 
were  made  (paragr.  f>,  18,  23);  (4)  on  account  of  the  time 
(paragr.  13,  14,  15,  10,  2(1),  or  the  condition  {paragr,  11,  25) 
subject  to  which  they  were  made. 

I.  Al  si  quia  rem  qnrr  in  renim  1.  But,  if  ui]r  one  BtipnUlei  fbra 

natura  nan  est  aut  eae  non  potest,  thing  which  dors  not,  or  cannot  exist, 

dan  aiipiilatas  fueiii,  rcluti  Slicfaum  as  for  Slicfans,  who  ia  dead,  but  whom 

qni  nionous  nit,  quem  vivere  credebat,  he  Uioimlit  lo  be  livine,  or  for  B  Hip- 

■ut  Hippooentatmim   qoi    esse    non  porentaur,  wbicb   cannot  eiiit,  the 

poisit,  inntilis  eiit  stipulatio.  stipulation  is  Toid. 
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Gai.  iii.  07. 

In  such  a  case  no  claim  could  be  made  for  the  supposed 
value  of  the  thing,  nor  even  for  a  sum  promised  under  a  penal 
clause  in  case  of  non-performance.     (D.  xlv.  1.  09  and  103.) 

2.  It  is  the  same  if  any  one  stipu- 
lates for  a  thing  sacred  or  religious, 
which  he  tliought  to  be  profane,  or 
for  a  public  thing  appropriated  to  the 
perpetual  use  of  the  people,  as  a 
forum,  or  theatre,  or  for  a  free  man, 
whom  he  thought  to  be  a  slave,  or 
for  a  thing  of  which  he  has  not  the 
commerciiim,  or  for  a  thing  belonging 
to  himself.  Nor  wiU  the  stipulation 
remain  in  suspense,  because  the  pub- 
lic thing  may  become  private,  the 
freeman  may  become  a  slave,  the  sti- 
pulator may  acquire  the  commercium 
of  the  thing,  or  the  thing  which  now 
belongs  to  liim  may  cease  to  be  his ; 
but  the  stipulation  is  at  once  void. 
So,  conversely,  although  a  thing  may 
have  been  validly  stipulated  for  ori- 
ginally, yet,  if  it  afterwards  fall  under 
the  class  of  any  of  the  things  before- 
mentioned,  without  the  fault  of  the 
promissor,  the  stipulation  is  extin- 
guished. Such  a  stipulation,  too,  as 
the  following,  is  void  ab  initioj  '*Do 
you  promise  to  give  me  Lucius  Titius, 
when  he  shall  become  a  slave?"  for 
that  which  by  its  nature  belongs  to 
no  one,  cannot  in  any  way  be  made 
the  object  of  an  obligation. 

Gai.  iii.  97 ;  D.  xM.  82,  83.  6. 

Cujus  commercium  ft  on  habuerit.  For  instance,  if,  in  the 
days  of  Gains,  aperegrUius  had  stipulated  for  a  fundus  ItaHcus; 
or  if,  in  the  times  of  the  Lower  Empire,  a  heathen  had  stipulated 
for  a  Christian  slave  (C.  i.  10).  Of  course,  if  the  promissor 
had  not  the  commercium  of  the  particular  thing,  while  the 
stipulator  had  it,  the  promissor  was  answerahle  to  tJie  stipulator 
for  a  breach  of  contract  if  he  did  not  fulfil  his  promise.  (D. 
xlv.  1.  84.) 

Vel  rem  suam.  It  cannot  belong  to  him  more  than  it  does ; 
but  he  might  stipulate  for  its  value,  or  for  the  thing  itself  if  it 
ceased  to  belong  to  him.     (D.  xlv.  1.  31.) 

Extinguitur  siipulaiio.  And  if  it  were  once  extinguished, 
no  alteration  of  circumstances  would  renew  it.  In  perpetuum 
suhlata  ohligatio  restitui  non  potest,     (D.  xlvi.  3.  98.  8.) 

In  a  stipulation  it  made  no  difiereuce  that  the  stipulator  was 


2.  Idem  juris  est,  si  rem  sacram 
aut  religiosam  quam  humani  juris 
esse  credebat,  vel  publicam  qua^  usi- 
bus  populi  perpetuo  exposita  sit,  ut 
forum  vel  theatrum,  vel  liberum 
hominem  quem  servum  esse  crede- 
bat, vel  ci^us  commercium  non  ha- 
buerit,  vel  rem  suam  dari  quis  sti- 
puletur :  nee  in  pendent!  erit  stipula- 
tio  ob  id  quod  publica  res  in  privatum 
deduci,  et  ex  libero  sen'us  fieri  potest, 
et  cx>mmercium  adipisoi  stipulator 
potest,  et  res  stipulatoris  esse  desi- 
nere  potest ;  sed  protinus  inutilis  est 
Item  contra,  licet  initio  utiliter  res  in 
Btipulatum  deducta  sit,  si  postea  in 
earum  qua  causa  de  quibus  supra 
dictum  est,  sine  facto  promissoris  de- 
Tonerit,  cxtinguittur  stipulatio.  At 
ncc  statim  ab  initio  talis  stipulatio 
valebit,  Lucium  Titium,  cum  sen-us 
erit,  dare  spondes?  et  similia;  quia 
quie  natura  sui  dominio  nostro  ex- 
empta  sunt,  in  obligationem  deduci 
nuUo  modo  possimt. 
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really  ignorant  that  Uiere  wsa  some  character  attnching  to  the 
object  of  the  Btipulation  which  made  the  stipulation  invalid,  aa 
that  it  was  sacred,  or  public.  The  fact  that  it  was  sacred  or 
public  invalidated  Uie  stipulation,  and  the  stipulator  had  no 
further  remedy  against  the  promissar.  We  shall  find  (Tit.  24. 5) 
that  if  a  person  purchased  in  ignorance  a  thing  of  this  natnre, 
he  would  have  a  remedy  against  tlie  seller  to  indemnify  him  for 
the  loss  he  sustained  by  the  purchase. 

3.  si  'quia  aliam  daturum  fsctn- 
rnmve  quid  spoponderit,  non  Dbligo- 
bitUT,  veluli  si  spondeaL  Titium  quin- 
que  niireoa  daturum.  Quod  si  elfec- 
tnrum  ss  at  Tilius  doret,  Bpopouderit, 
obli  gator. 


3.  If  amaii  promise  that  anotlier 
shall  give  or  do  Bomelliing,  he  i»  not 
bound,  as  if  he  promise,  that  TiliuB 
BbaU  give  five  aurri.  But,  if  he  pro- 
mise that  he  n-ill  manage  that  Titiua 
shall  give  five  aurei,  he  is  bound. 


D.  ilv.  1 

4.  Si  quill  alii  qnam  cujus  jiiri  sub- 
jectus  sit,  Btipulelur,  nihil  a^it.  Flane 
Bolutio  etiam  in  extranci  personam 
conterri  potest,  veluli  si  quia  its  sti- 
liuletnr,  mihi  aut  Seia  dare  spondcsT 
nt  oLligalio  qoiilem  stipulatori  ac- 
qniratur,  solvi  tamen  Seio  etiam  in- 
vito eoreete  possit;  Tit  lihcralio  ipso 
jiu'e  contingatiBedilleadrersuaSeium 
habeat  maudati  actionem.  Quod  si 
quis  sibi  et  alii  cujns  jurt  subjeclus 
Don  sit,  dan  decem  uureos  stipulatus 
eat,  valebit  quidem  stipulalio ;  sed 
Utnim  totum  dtbeatur  quod  in  slipu- 
lationem  deduclum  est,  an  vero  pars 
dimidio,  dnbitatum  Bit;  aed  placet 
non  plus  qnam  dimidiam  partem  ei 
ncquiri.  Ei  qui  juri  tuo  subjectua 
est,  si  stipalatus  als,  tibi  acquiris ; 
quia  vox  lua  tamquam  Tilii  sit,  aicuti 
filii  vox  tarnquam  tun  intelligitur  in 
lis  rebus  quiG  tibi  acquiri  passunt. 


4.  If  any  one  stipulates  for  the 
benefit  of  a  third  person,  other  than 
a  person  in  whose  power  he  is,  the 
stipulation  is  vend.  But  it  maj  be 
arranged  that  payment  shall  he  made 
to  a  third  person,  aa  if  a  person  sti- 
pulates tbuB,  "  Do  ;oQ  engage  to  pay 
to  me  or  to  Seius  ?"  The  stipulator 
alone,  in  this  case,  acquires  the  obli- 
gation ;  hut  pajment  may  he  made  to 
Spius  even  against  his  ivUl ;  tlie  payel 
will  then  be  at  once  tVeed  from  bis 
obligation,  while  tlje  stipulator  will 
have  against  Seius  an  nrtio  manJati. 
If  any  one  stipulates  that  ten  aurei 
shall  be  paid  lo  him  and  to  a  thhd 
person,  other  than  a  person  in  whose 
power  he  is,  the  stipulation  is  valid  j 
but  it  has  been  doubted,  whether,  in 
this  case,  the  whole  sum  is  due  to 
the  Btipniator,  or  only  half;  and  it 
has  been  decided  that  only  halt  ia 
due.  Bat,  if  you  stipulate  tor  an- 
other, irho  is  in  your  power,  jod  ac- 
quire for  yourself;  for  your  words  aro 
as  tho  words  of  your  son,  and  your 
son's  words  ore  as  yours,  with  respect 
to  all  things  which  can  be  acquired 

Qai.  iii.  103;  D.  xlv.  1.  lU.  3;  D.  xlv.  1.  33.  13(i;  D.  xxxix.  3.  43. 
No  one  who  vas  not  a  party  to  a  contract  conid  gain  or  bse 
by  it.  Beg  infer  alios  acta,  aliin  veqiie  nocere,  tieque  pro- 
deMe potent  (a  maxim  not  to  be  found  exactly  in  its  present 
shape,  but  based  on  C.  vii.  GO.  1).  And  as  this  was  true  of  all 
kinds  of  contracts,  so  was  it  specially  of  stipnIationB,  in  wbich 
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a  particulnr  formula  had  to  be  spoken,  and  which  could  not 
properly  be  entered  into  by  any  one  that  was  absent.  The 
tliird  person  not  being  a  party  to  the  contract,  could  have  no 
action  to  enforce  it,  and  the  stipulator  could  not  enforce  it 
because  he  had  no  interest  in  it.  If,  indeed,  he  had  any  interest 
in  it,  that  is,  any  legal  interest,  which  of  course  might  happen, 
a  stipulation  for  another  was  binding.  Si  Htijwier  alii  cum 
mea  intereHaet  ait  MarceUus  stipulationem  valere,  (D.  xlv. 
1.  38.  20,  and  see  paragr.  20  of  this  Title.)  And  when  one  per- 
son wished  to  stipulate  for  another,  the  object  might  generally 
be  eflFected  by  adding  a  penalty  for  the  non -performance  of  the 
promise.  A  stipulation  binding  the  promissor  to  give  some- 
thing to  Titius,  or,  if  it  were  not  given,  to  pay  a  penalty  to  the 
stipulator,  was  binding.  It  was,  indeed,  nothing  but  a  condi- 
tional contract.  In  the  event  of  something  not  happening, 
which  might  have  happened,  a  certain  benefit  was  to  accrue  to 
the  stipulator.  (D.  xlv.  1.  38.  17.)  It  is  because  the  thing 
might  have  happened  that  such  a  penal  clause  differs  in  its 
eflect  from  one  made  to  enforce  the  performance  of  a  thing 
physically  impossible.     (See  note  on  paragr.  ].) 

Mihi  aut  Seio,  The  third  person,  to  whom  payment  might 
be  thus  made  at  the  option  of  the  payee,  was  said  to  be 
soJutiofiis  caufia  adjectHS,     (D.  xlvi.  3.  95.  5.) 

Sihi  et  alii.  We  learn  from  Gains,  that  the  Sabinians  were 
of  opinion  that  the  whole  sum  specified  was  in  this  case  due  to 
the  stipulator.  Justinian  adopts  the  contrary  opinion.  (Gai. 
iii.  103.) 

Every  one  could  stipulate  and  promise  for  his  heir.  Every 
paterfamilias  could  stipulate  for  those  under  his  power  and 
his  slaves;  every  person  under  power  and  every  slave  could 
stipulate  for  the  paterfamilias  or  master,  and  could  promise  so 
as  to  bind  tlie  i)aterfamilias  or  master,  if  authorised,  directly 
or  indirectly,  to  do  so.     (See  Bk.  iv.  Tit.  7.) 

In  tlie  later  law  many  kinds  of  stipulations  could  be  made 
through  another  person,  though  this  was  contrary  to  tlie 
primary  notion  of  a  stipulation.  For  instance,  the  stipulation 
*' rem pupillo  salvam  fore'*  (see  Tit.  18.  4)  could  be  made,  for 
a  pupil  who  was  infans,  or  absent,  by  a  public  slave,  by  a 
person  appointed  by  the  preetor,  or  by  a  magistrate  if  the 
parties  came  before  him.     (D.  xxvii.  8.  1.  15.) 

6.  Prirtcrea  inutilis  est  stipulatio,  5.  A  stipulation,  again,  is  void,  if 

si  qnis  ad  ca  quic  interrogatus  eiit,  the  answer  do  not  agree  witli   the 

non  respondeat :  veluti,  si  decem  au-  demand ;  as  wlien  a  person  stipulates, 

reos  a  te  dari  stipulclur,  tu  quinque  that  ten  aurci  shall  he  given  him,  and 

promittas,  vel  contra ;  aut  si  ille  pure  you  answer  five,  or  vice  vend,    A  sti- 

stipulctur,  tu  Buh  conditione  promit-  pulation  is  also  void,  if  a  person  sti 
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tas,  vel  contra,  si  modo  Bcilicet  id 
eipriiaoH,  id  eat,  ai  cui  gab  condi- 
tiono  vel  in  diem  sdpulanti  ta  rc- 
apondeas,  prcsenti  die  apoadeo :  niun 
si  hoc  solum  reapondeoa,  promitM, 
braTiter  Tideris  in  eamdem  diem  vel 
conditionem  spopondisse ;  neque 
enim  necesse  est  in  lespondendo 
eadem  omnia  repcti,  qiue  Blipolalor 
expresseiit. 


D.jtiv.  1.1.3, 

iS'i  decern  aureos.     UIpioD, 

tioQ  tlie  other  way.     (D.  xlv. 

G.  Item  inoLliB  est  atipulatio,  si 
vel  ab  eo  stipuleris  qm  taa  Juii  anb- 
jectus  eat,  vet  ai  is  a  ta  stiputetur. 
Sed  servos  quidem,  non  solum  do- 
mino suo  obligari  non  potest,  sed  ne 
«]ii  quidom  nlli ;  fllii  vero  lUailiss 
aliis  Dbligari  possuuL 


pitlatea  simply,  and  yoa  promias  con- 
ditionall;,  or  uin  rend ,'  provided 
only,  that  tlie  disagreement  is  ex- 
preaaly  aisled,  aa  i!,  when  a  man  atj- 
pulales  conditionally,  or  [or  a  par- 
ticular time,  you  anaver,  "  I  promisa 
for  to-day."  Bnt,  if  yon  anawer  only, 
"  I  promise,"  you  seen)  in  a  brief  w^ 
to  agree  lo  the  time  or  aondition  ha 
propoaes.  For  it  is  not  necesuary, 
that  in  the  answer  every  word  ahould 
be  repeated  which  the  stipulator  ox- 
pressed. 

I:  n.  xlv.  1. 134.  1. 

ia  the  Digest,  decides  the  ques- 

I.  1.4.) 

6.  A  stipulalion   is    also  void   if 


1  your  power. 


or  if  sacli  a  person  stipulate  with 
yoD.  A  alave  ia  incapable  not  only 
of  enteiing  inlo  an  obliga^on  with 
hia  master,  bnt  of  binding  liimaelt  to 
any  other  person.  But  a^^ruTatniJiai 
can  enter   into  an    obligation  with 

G,ii.  iji.  101.  .M  i  D.  xliv.  7.  11. 
This  paragrnph  must  of  course  be  taken  as  expressed  with- 
out reference  to  the  peciilia  of  some  persons  in  power  and  of 


T.  Mntum  ncqne  stipulari  neque 
promitlera  poasa  palam  est,  quod  et 
in  surdo  receptum  est;  quia  ct  is  qui 
Gtipulntor  verba  promittentis,  et  in 
qui  promittit  verba  Btipulantia  auilire 
debet:  unde  apporet  non  de  eo  nos 
loqui  qui  tordios  exaudil.  Bed  de  eo 
qui  omntito  noD  audiL 


7.  It  is  evident  that  a  damb  man 
can  neither  stipulate  nor  promise. 
And  cliis  is  conaidered  to  apply  also 
lo  iloaf  pcraona,  for  he  vbo  atipu- 
Inleii,  onfilit  lo  hear  the  words  of  the 
promiaaor,  and  be  who  promises,  tlie 
worda  of  Iho  atipulator.  Hence,  it  is 
clear  that  wc  are  not  speaking  of  a 
person  who  besis  witli  diflScully,  but 
of  one  who  cannot  hear  at  all. 
D.  iliy.  7. 1. 15. 

H.  A  madman  can  go  through  no 
legal  act,  because  he  does  not  nnder- 
agit  stand  what  be  is  doing. 

Gai.  iii.  lOS. 
During  lucid  interrals  a  madman  could  make  valid  stipula- 
tions or  promises. 

8.  Pnpillus  omne  negotinm  recte  9.  A  pupil  may  go  Ihroagfa  any 

gent,  nt  lamen  aieatn  tatoris  ancto-      legal  act,  provided  that  the  tutor  takes 
lilH  neeMHiia  sit,  adhibeatni  tutor,      ft  part  in  the  proceeding  in  cmm 


446 


LIB.  III.    TIT.  XIX. 


▼eluti  81  ipse  obligetur:  nam  alium 
Bibi  obligare  etiam  sine  tatoris  aucto- 
ritato  potesL 


where  his  aathorization  isnecessaiy; 
as  for  instance,  when  the  pupil  binds 
himself,  for  a  pupil  can  bind  others 
to  him  without  the  authorization  of 
his  tutor. 


Gai.  ii.  107. 


10.  Sed  quod  diximns  de  pnpillis, 
ntique  de  iis  yerum  est  qui  jam  ali- 
quem  intellectum  habent :  nam  infans 
et  qui  infanti  proximus  est,  non  mul- 
inm  a  furioso  distant,  quia  hujus 
setatis  pupilli  nullum  habent  intel- 
lectum ;  sed  in  proximis  infanti,  prop- 
ter utilitatem  eorum,  benignior  juris 
interpretatio  facta  est,  ut  idem  juris 
habeant  quod  pubertati  proximi.  Sed 
qui  in  potestate  parentis  est  impubes, 
ne  auctore  quidem  patre  obligatur. 


10.  This  most  be  understood  only 
of  pupils  who  already  have  some 
understanding ;  for  an  infant,  or  one 
still  near  to  infancy,  differs  but  little 
from  a  madman,  for  pupils  of  such 
an  age  have  no  understanding  at  all. 
But,  in  order  to  consult  Uieir  interest, 
the  law  is  construed  more  favourably 
to  those  who  are  near  to  infancy,  and 
they  are  allowed  the  same  rights  as 
those  near  the  age  of  puberty.  A 
son  in  the  power  of  his  father,  and 
under  the  age  of  puberty,  cannot  bind 
himself  even  if  his  father  authorises 
him. 


Gat.  iiL  109 ;  D.  xlv.  1.  141.  2. 

An  infant  was  properly  one  qui  fari  non  potest^  a  cliild  not 
yet  old  enough  to  speak.  When  a  cliild  could  talk,  and  hegan 
to  have  some  degree  of  understanding,  he  was  termed  infanti 
proximus.  He  could  now  pronounce  fiie  words  of  a  stipulation, 
and  the  law  permitted  him  to  do  so  with  the  sanction  of  liis 
tutor  in  certain  cases,  such  as  the  acquisition  of  an  inheritance, 
where  his  personal  intervention  was  necessary.  But  the  law 
did  not  allow  him  to  stipulate  except  when  the  stipulation  was 
clearly  for  his  benefit.     (D.  xxix.  2.  9.) 

Just  as  the  child  who  was  older  than  an  infant  was  said  to 
be  infanti  proximus i  so  one  a  little  younger  than  a  puhes  was 
said  to  be  pubertati  proximus.  Originally  no  fixed  time  was 
assigned  at  which  a  child  passed  from  one  of  these  states  to 
another ;  but  in  later  times  the  word  infans  had  a  new  mean- 
ing ;  for,  foUowing  a  theory  borrowed  from  the  physicians,  who 
maintained  that  the  human  body  underwent  a  marked  change 
every  seven  years,  a  constitution  of  Theodosius  fixed  the  first 
seven  years  as  the  period  of  infancy.  (Cod.  Theod.  viii.  18.  8.) 
The  original  meaning  of  the  word  was  thus  lost  sight  of,  and 
infans  meant  a  person  under  seven  years  of  age.  Even  in  the 
time  of  Justinian,  however,  the  mode  was  not  very  accurately 
fixed  in  which  the  different  terms  describing  the  age  of  a 
child  were  employed.  The  terms  infans  and  infanti  proximus 
are  retained  in  the  text  as  they  stood  in  Gains,  although  the 
infanti  proximus  was  now  included  in  the  infans  (see  Bk.  i. 
Tit  21.  pr.);  and  Theophilus,  in  his  Paraphrase  of  this  para- 
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graph,  Qajs,  proximus  infanti  quails  fuerit  qui  septimum  aut 
octavum  annum  agit;  whereas  the  most  accurate  mode  of 
expression,  after  the  constitution  of  Theodosius,  would  be  to 
consider  infanti proximus  as  a  term  no  longer  needed,  and  to 
say  that,  after  a  child  commenced  his  eighth  year,  he  was 
puhertati  proximus. 

The  paterfamilias  could  not,  like  a  tutor,  supply  his  au- 
thority to  make  up  what  was  deficient  in  the  power  of  the 
pupil.  The  concluding  words  of  this  paragraph  are  taken 
from  Gains,  who  makes  his  statement  more  complete  by  adding 
pubes  vero  qui  in  potestate  est,  proinde  ac  si  paterfamilias 
ohligaH  solet.     (D.  xlv.  1.  141.  6.) 


II.  Si  impossibilis  conditio  obli- 
gationibus  a^jiciatur,  nihil  valet  sti- 
pulatio.  Impossibilis  autem  conditio 
habetor,  coi  natura  impedimento  est 
quominus  existat,  veluti  si  qois  ita 
dizerit,  si  digito  coolum  attigero  dare 
spondes?  At  si  ita  stipuletiir,  si  digito 
coelum  non  attigero  dare  spondes? 
pore  facta  obligatio  intelligitor,  ideo- 
que  statim  petere  potest. 


II.  If  an  impossible  condition  is 
added  to  an  obligation,  the  stipula- 
tion is  void.  A  condition  is  con- 
sidered impossible  of  which  nature 
forbidjs  the  accomplishment;  as,  if  a 
person  says,  "Do  you  promise  if  I 
touch  the  heavens  with  my  finger?" 
But  if  a  stipulation  is  made  thus, 
«  Do  you  promise  if  I  do  not  touch 
the  sky  with  my  finger?"  the  obliga- 
tion is  considered  as  imconditional, 
and  performance  may  be  instantly 
demanded. 


Gai.  iii.  98  ;  D.  xlv.  I.  7. 

An  impossible  condition  in  a  testamentary  gift  was  treated  as 
if  it  had  never  been  inserted.  In  a  stipulation  or  any  other 
contract  it  made  the  contract  void,  a  difference  owing  to  the 
favour  with  which  testamentary  gifts  were  regarded.  (See 
Bk.  ii.  Tit.  16.  10.) 

In  the  stipulation  "  if  I  do  not  touch  the  heavens,"  &c., 
there  is  really  no  condition ;  there  is  nothing  left  undecided  in 
the  mind  of  the  speaker  or  hearer. 


12.  Item  verborum  obligatio  inter 
absentes  concepta  inutilis  est.  Sed 
cum  hoc  materiam  litium  contentiosis 
hominibus  preestabat,  forte  post  tem- 
pus  tales  aUegationes  opponentibus, 
et  non  preesentes  esse  vel  se  vel  ad-  * 
versarios  suos  contendentibus,  ideo 
nostra  constitutio  propter  celeritatem 
dirimendarum  litium  introducta  est, 
quam  ad  Gesarienses  advocates  scrip- 
simus:  per  quam  disposuimus  tales 
scripturas  quffi  presto  esse  partes  in- 
dicant, omnimodo  esse  credendos, 
nisi  ipse  qui  talibus  utitur  improbis 
allegatumibns,  manifestissimis  pro- 


12.  A  verbal  obligation,  made  be- 
tween absent  persons,  is  also  void. 
But  as  this  doctrine  afibrded  matter 
of  strife  to  contentious  men,  who 
alleged,  after  some  time  had  elapsed, 
that  either  they  or  their  adversaries 
were  not  present,  we  issued  a  con- 
stitution, addressed  to  the  advocates 
of  Geesarea,  in  order  to  provide  for 
the  speedy  determination  of  such 
suits.  By  this  we  have  enacted,  that 
written  acts  which  declare  that  the 
contracting  parties  were  present,  shaU 
be  considered  as  indisputable  evidence 
of  the  fact,  unless  the  party  who  has 
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bationibus  vel  per  scripturam  vel  per 
testes  idoneos  approbaverit,  in  ipso 
toto  die  qno  conficiebatur  instru- 
xnentum,  sese  vel  adversariam  suum 
in  aliis  locis  esse. 


reconrse  to  such  shameless  allega- 
tions makes  it  evident,  by  the  most 
manifest  proofs,  either  by  writing  or 
by  credible  witnesses,  that  either  he 
or  his  adversary  was  in  some  other 
place  during  the  whole  day  in  which 
the  instrument  was  made. 


Gai.  iii.  138;  C.  viii.  3ft.  U. 

No  writing  was  necessary  to  make  a  verbal  contract  valid ; 
but  one  was  generally  drawn  up  as  a  record  of  the  trans- 
actions, and  called  instru men  turn  or  cautio,  as  being  a  security 
for  the  stipulator. 


13.  Post  mortem  suam  dari  sibi 
nemo  stipulari  poterat,  non  magis 
quam  post  mortem  ejus  a  quo  stipu- 
labatur;  ac  ne  is  qui  in  alici:gus  po- 
testate  est,  post  mortem  ejus  stipu- 
lari poterat,  quia  patris  vel  domini 
voce  loqui  videtur.  Sed  et  si  quis 
ita  stipuletur,  pridie  quam  moriar  vel 
pridie  quam  morieris  dabis?  inutilis 
erat  stipulatio.  Sed  cum  (ut  ita  dic- 
tum est)  ex  consensu  contrahentium 
stipulationes  valent,  placuit  nobis 
etiam  in  huno  juris  articulum  neces- 
sariam  inducere  emendationem :  ut 
sive  post  mortem,  sivo  pridie  quam 
morietur  stipulator  sive  promissor, 
stipulatio  concepta  est,  valeat  stipu- 
latio. 


13.  A  man  could  not  formerly  sti- 
pulate that  a  thing  should  be  given 
him  after  his  own  death,  any  more 
than  after  the  death  of  the  promissor. 
Neither  could  any  person  in  tlie 
power  of  another  stipulate  that  any 
thing  should  be  given  him  after  the 
death  of  the  person  in  whose  power 
he  was,  because  it  was  his  father  or 
master  who  appeared  to  be  speaking 
in  him.  And  if  any  one  stipulated 
thus,  '*Do  you  promise  to  give  the 
day  before  I  die?  or  the  day  before 
you  die  ?"  the  stipulation  was  invalid. 
But  since  all  stipulations,  as  we  have 
already  said,  derive  their  force  from 
the  consent  of  the  contracting  parties, 
we  have  thought  it  proper  to  intro- 
duce a  necessaiy  alteration  in  this 
respect,  so  that  now,  whether  it  be 
stipulated  that  a  thing  shall  be  given 
after,  or  immediately  before,  the  death 
either  of  the  stipulator  or  the  pro- 
missor, the  stipulation  is  good. 

Gai.  iii.  100;  C.  viii.  38.  11 ;  C.  iv.  11. 

A  Stipulation  ''pridie  quam  moriar'*  was  held  to  be  invalid, 
because  tlie  date  when  the  thing  promised  became  due  could 
not  be  fixed  until  the  death  happened,  and  then  the  action 
would  only  be  acquired  for  or  against  the  heirs,  exactly  as  in 
the  case  of  a  stipulation  ''  dabiS  post  mortem"  (Gai.  iii.  100.) 
Gains  says,  inelegans  visum  est  ex  heredis  persona  incipere 
ohligationem;  it  was  out  of  the  due  order  of  things  that  a 
man  should  enter  into  an  obligation  in  which  no  action  could 
be  brought  until  after  his  death.  Justinian  does  away  with  all 
Uiese  subtleties. 


14.  Item  si  quis  ita  stipulatus  erat,  14.  Also,    if   any   one    stipulated 

bI  navis  ex  Asia  venerit,  hodie  dare      thus,  **If  a  certain  ship  arrives  to- 
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Bpondei?  iontilis  erit  stipnl&tia,  quia 
pniipoatere  coucepta  etil.  Sed  cum 
Leo  incljrUe  recordationis  in  dotibus 
eamdem  Btipulationcm  quic  pnepos- 
tera  nnneupalur,  non  esse  r^icien- 
d«m  exiBlimavil,  nobis  plaeuitct  huic 
perfectum  robiir  accommodare,  ut 
non  solum  in  dotibaa  sed  etiam  in 
omnibus  valcat  bqjnsmodi  conceptia 
stapnUtionis. 


morrow  from  Asia,  do  70D  engage  to 
give  to-day?"  tbe  atipolatian  nontd 
be  void,  as  being  preposterous.  But, 
aioee  tbe  Emperor  Leo,  of  glorious 
memoi7,  decided  tbat  such  a  atipu- 
lation,  nhieli  is  tenned  prtrpotitra, 
ought  not  to  be  rejected  with  re- 
spect to  marriage  portions,  we  have 
(bought  it  rigbt  to  give  it  eoniplet« 
laliditj,  so  ibat  now,  every  slipolB- 
tion  mode  in  (bis  way  is  valid,  not 
only  with  reNprct  to  marriage  por- 
tions, but  whatever  ma;  be  it«  objecL 

C.  vi.  23.  39. 
Such  a  stipulation  was  snid  to  be  prffj)ostere  concepla 
(('.  e.  the  things  which  should  come  post  are  placed  pr»), 
because  the  payment  is  to  be  made  at  once,  nnd  thus  is  placed 
before  iprix)  instead  of  after  (post)  the  fulfilment  of  the  con- 
dition. Under  JustiuiaDS  ennctment  the  contract  was  biudiDg 
at  once,  but  payment  could  not  be  enforced  until  the  condition 
was  fulfilled.     (G.  vi.  23.  25.) 

15.  Tta  BDlem  concepla  slipulatio,  13.  A  sdpulalion  made  Ihaa,  as  if, 

veluti  si   Titius    dicat,  cnm   muriar      for  instance,  Titius  says,  "Do  you 

dare  spondesT  vcl  cum  morierisf  et      promise  to  give  when  I  die,"  or  "when 

^lod  veterea  utilis  erat  et  nunc  volet,      you  die?"  waa  considered  valid  by  the 

uicieDts,  «nd  is  ao  now. 

R.  ilv.  1. 15.  3. 


This  stipulation  was  said  to  be  valid  because  tho  thing  was 
to  be  given  "  non  post  mortem,  sed  ultimo  ritce  tempore." 
(Gai.  ii.  232.)  The  same  might  be  said  of  the  stipiilation 
"  dari  pridie  quam  moriar." 

10.  We  may  also  ratidl;  alipulate 
that  a  tbing  shall  be  given  after  the 
death  of  a  third  person. 

D.  xIt.  1.  43.  1. 

The  death  of  a  third  person  was  an  uncertain  term,  which 

miglit  be  as  legitimately  affixed  to  a  stipulatioiTW  any  other 

uncertain  time.     The  reason  which  prevented  the  stipulation 

post  mortem  meam  or  tKam  did  not  apply. 


IT.  Si    acriptum    in    instrumcnto  IT.  If  it  be  written  in  an  inslra- 

(taeht   pToraisisse   ahqnem,    perinde      ment  (hat  a  penon  has  promised,  the 

hsbetin  atqne  li  inteirogatione  pre-      promise  is  eoniiidered  to  have  been 

cedento  reBpauaum  nL  giTen  in  anawer  to  a  precedent  in- 

leiTogatioii. 

See  Paul.  Sent.  y.  7.  S.    Ulpian  says  (B.  ii.  14.  7.  IS)  that 
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if,  at  the  end  of  the  instniment  of  an  agreement,  the  words 
usually  added  were  found,  viz.  rogavit  Titius,  npojiondit 
MaviuSf  the  agreement  was  taken  to  be  a  stipulation  unless  it 
were  expressly  shown  that  it  was  in  reality  only  bl pactum. 

18.  Quoties  plures  res  una  stipu- 
latione  comprehenduntor,  si  qnidem 
promissor  simpliciter  respondeat  dure 
spondeo,  propter  omnes  tenetur.  Si 
yero  unam  ex  liis  vel  qaasdam  datu- 
rum  se  respondent,  obligatio  in  iis 
pro  quibus  spoponderit,  contra)) it ur : 
ex  pliiribus  enim  stipulationibiis  una 
vel  qiiaidam  Wdentur  esse  perfects; 
singulas  enim  res  stipulari,  et  ad 
singulas  respondere  debemus. 


18.  When  many  things  are  com- 
prehended in  one  stipulation,  a  man 
binds  himself  to  all,  if  he  answer 
simply  "  I  promise  to  give."  But,  if 
he  promise  to  give  one,  or  some  of 
the  things  stipulated  for,  he  is  bound 
only  with  respect  to  the  things  com- 
prised in  his  answer.  For,  of  the 
different  stipulations  contained  in  the 
question,  only  some  are  considered 
to  have  been  answered,  as  for  each 
object  a  separate  question  and  a 
separate  answer  is  required. 


D.  xlv.  1.  83.  4;  D.  xlv.  1.  4,  5. 


10.  Alteri  stipulari  (ut  supra  dic- 
tum est)  nemo  potest :  inventfe  sunt 
enim  hi^usmodi  obligationes  ad  hoc 
ut  unusquisque  sibi  acquirat  quod  sua 
interest;  ceterum,  ut  alii  detur,  nihil 
interest  stipulatoris.  Plane  si  quis 
velit  hoc  facere,  po^nam  stipulari  con- 
veniet,  ut  ni^«i  ita  factum  sit  ut  com- 
prehensum  est,  committatur  poenas 
stipulatio  etiam  ei  ci\jus  nihil  in- 
terest; poBnam  enim  quum  stipulatur 
quis,  non  illud  inspicitur  quid  intersit 
ejus,  sed  qua^  sit  quantitas  in  con- 
ditione  stipnlationis.  Ergo  si  quis 
stipulctur  Tido  dan,  nihil  agit;  sed 
si  addiderit  puonam,  nisi  dcdcris  tot 
aureos  dare  spondcs?  tunc  commit- 
titur  stipulatio. 


10.  No  one,  as  we  have  already 
said,  can  stipulate  for  another,  for 
this  kind  of  obligations  has  been  in- 
vented, that  every  person  may  acquire 
what  it  is  for  his  own  advantage  to 
acquire;  and  it  cannot  be  for  his  in- 
terest that  a  thing  should  be  given  to 
another.  But,  if  any  one  wishes  to 
stipulate  for  another,  he  should  sti- 
pulate for  a  penalty  payable  to  him, 
although  he  would  otherwise  receive 
no  advantage  from  the  obligation,  so 
that  if  the  promissor  does  not  perform 
his  promise,  the  stipuladon  for  the 
penalty  may  be  valid  even  for  a  per- 
son who  had  no  interest  in  the  per- 
formance of  the  promise;  for  when 
a  penalty  is  stipulated  for,  it  is  not 
the  interest  of  the  stipulator  that  is 
regarded,  but  the  amount  of  the 
penalty.  If,  therefore,  any  one  sti- 
pulates that  a  certdn  thing  shall  be 
given  to  Titius,  this  is  void;  but  if 
he  adds  a  penalty,  **  Do  you  promise 
to  give  me  so  many  avrei  if  you  do 
not  give  the  thing  to  Titius?"  this 
stipulation  binds  the  promissor. 


D.  xlv.  1.38.17. 


20.  Sed  et  si  quis  stipuletur  alii, 
cum  ejus  interesset,  placuit  stipula- 
tionem  valere.  Nam  si  is  qui  pupilli 
tutelam  administrare  coeperat,  cessit 
administratione  contutori  suo,  et  sti- 
pulatus  est  rem  pupilli  salvam  fore; 


20.  But,  if  any  one  stipulate  for  an- 
other, having  liimself  an  interest  in 
the  performance  of  the  promise,  the 
stipulation  is  valid.  Thus  if  he  who 
has  begim  to  act  as  tutor,  afterwards 
gives  up  the  administration  to  his 
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qnoniam  interest  sUpnlatoris  fieri 
quod  stipulatus  est,  cum  obligatus 
futurus  esset  pupillo  si  male  gesserit, 
tenet  obligatio.  Ergo  et  si  quis  pro- 
curatori  suo  dari  stipulatus  sit,  stipu- 
latio  vires  habebit;  et  si  creditor! 
dari  stipulatus  sit,  quod  sua  interest, 
ne  forte  vel  pcena  committatur,  vel 
pnedia  distrabantur  quffi  pignori  data 
erant,  valet  stipulatio. 


co-tutor,  and  stipulates  for  tbe  secu- 
rity of  tlie  estate  of  bis  pupil,  since 
it  is  for  tbe  interest  of  the  stipula- 
tor tbat  tbe  promise  sbould  be  per- 
formed, as  he  is  answerable  to  the 
pupil  for  maladministration,  Uie  ob- 
ligation is  binding.  So  if  a  person 
stipulates  tbat  a  thing  shall  be  given 
to  his  procurator,  tbe  stipulation  is 
effectual.  So,  too,  is  a  stipulation  that 
a  thing  shall  be  given  to  a  creditor  of 
the  stipulator,  the  stipulator  having 
an  interest  in  the  performance  of  the 
promise ;  as,  for  instance,  that  he  may 
avoid  becoming  liable  to  a  penal 
clause,  or  that  his  immoveables,  given 
in  pledge,  sbould  not  be  sold. 


D.  xlv.  1.  38.  20.  23. 


See  Dote  on  paragr.  4.     The  tutor  was  liable  for  all  his 
co-tutor  did.     (See  Bk.  i.  Tit.  24.) 


'  21.  Versa  vice,  qui  alium  factnmm 
promisit,  videtur  in  ea  esse  causa  ut 
son  teneatur,  nisi  pcenam  ipse  pro- 
zniseriL 


21 .  Conversely,  he  who  undertakes 
for  the  performance  of  another,  is 
not  bound  unless  he  promises  under 
a  penalty. 

D.  xlv.  1.  38.  2. 


22.  Item  nemo  rem  suaro  futuram, 
in  eum  casum  quo  sua  sit,  utiliter 
stipulatur. 


22.  No  man  can  validly  stipulate 
that  a  thing  which  will  hereafter  be- 
long to  him  shall  be  given  him  when 
it  becomes  his. 


D.  xlv.  1.  87. 


When  the  time  was  come,  the  stipulation  would  have  nothing 
on  which  to  take  eflfect 


23.  Si  de  alia  re  stipulator  senserit, 
de  alia  promissor,  perinde  nulla  con- 
trahitur  obligatio,  ac  si  ad  interroga- 
tum  responsum  non  esset :  veluti,  si 
hominem  Stiehum  a  te  quis  stipulatus 
fuerit,  tu  de  Pamphilo  senseris  quern 
Stiehum  vocari  credideris. 


23.  If  the  stipulator  intend  one 
thing,  and  the  promissor  another,  an 
obligation  is  no  more  contracted,  than 
if  no  answer  had  been  made  to  the  in- 
terrogation ;  for  instance,  if  any  one 
has  stipulated  that  you  should  give 
Stichus,  and  yon  understood  him  to 
refer  to  Pamphilus,  thinking  that 
Pamphilus  was  called  Stichus. 


D.  xlv.  1. 137.  1. 

Stipulatio  ex  utriuaque  consensu  valet,  (D.  xlv.  1.  83.  1.) 
And  if  the  seeming  consent  implied  in  pronouncing  the  words 
of  the  stipulation  was  vitiated  by  a  mistake  under  which  one 
party  spoke  of  one  thing  and  the  other  of  another,  the  stipula- 
tion was  void ;  but  if  the  mistake  was  only  with  reference  to 
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something  in,  or  relating  to,  the  thing  they  were  speaking  of, 
I.  e,  if  they  were  really  speaking  of  the  same  thing,  but  one 
party  was  under  some  misapprehension  respecting  it,  the  stipu- 
lation was  valid.  So  it  was  valid  if  fraud  or  violence  had  been 
used  to  procure  it ;  but  though  in  such  cases  it  was  valid,  the 
rights  it  gave  were  worthless  under  the  jurisdiction  of  the 
praetor,  who  always  allowed  exceptiones  doli,  metus,  &c.,  by 
which  the  action  brought  on  the  stipulation  was  repelled. 

24.  Quod  turpi  ex  causa  promissum  24.  A  promise  made  to  effect  a 
est,  veluti  si  qiiis  homieidium  vel  sa-  base  purpose,  as  to  commit  homicide 
crilegium  se  facturum  promittat,  non      or  sacrilege,  is  not  binding. 

Talet 

D.  xlv.  1.  26,  27. 

A  thing  was  said  to  be  promissum  ex  turpi  causd,  when  it 
was  promised,  being  itself  illegal  or  immoral,  or  was  the  reward, 
or  depended  on  the  happening,  of  anything  illegal  or  immoral. 

25.  Cum  quis  sub  aliqua  conditione  25.  If  a  stipulation  be  conditional, 
stipulatus  fuerit,  licet  ante  conditio-  although  the  stipulator  dies  before 
nem  decesserit,  postea  existente  con-  the  accomplishment  of  the  condition, 
ditione  heres  ejus  agere  potest.  Idem  if,  afterwards,  the  condition  is  accom- 
est  et  ex  promissoris  parte.  plished,  his  heir    can   demand  the 

execution  of  the  promise ;  and  so, 
too,  the  heir  of  the  promissor  may 
be  sued. 

D.  xlv.  1.  57. 

26.  Qui  hoc  anno  aut  hoc  mense  26.  A  person  who  stipulates  that  a 
dari  stipulatus  est,  nisi  omnibus  par-  thing  shall  be  given  to  him  in  such  a 
tibus  anni  vel  mensis  prscteritis  non  year  or  month,  cannot  legally  demand 
recte  petet.  the  thing  promised,  until  the  whole 

year  or  month]  has  elapsed. 

D.  xlv.  1.  42. 

27.  Si  fundum  dari  stipuleris  vel  27.  If  you  stipulate  for  a  piece  of 
hominem,  non  poteris  continue  agere,  ground,  or  a  slave,  you  cannot  in- 
nisi  tantum  spatium  praBterierit  quo  stantly  demand  the  thing,  but  must 
traditio  fieri  possit.  wait  until  enough  time  has  passed 

for  delivery  to  have  been  made. 

D.  xiv.  1.  73. 


Tit.  XX.    DE  FIDEJUSSORIBDS. 

Pro  eo  qui  promittit,  solent  alii  It  is  customary  that  other  persons, 

obligari,  qui  fidejussores  appellantur :  termed  fidejuMsaret^  should  bind  them- 
quos  homines  accipere  solent,  dum  selves  for  the  promissor;  creditors 
curant  at  diligentius  sibi  cautum  sit.       generally  requiring  that  they  should 

do  so,  in  order  that  the  security  may 

be  greater. 
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Gat.  iii.  115.  117. 

Besides  the  principal  parties  to  a  stipulation,  the  stipulator 
and  the  promissor,  there  might  be  accessory  parties,  called  re- 
spectively adstipulatores  nnd  adfiromiasores.  The  adstipulator 
received  the  same  promise  as  his  principal  did,  and  could, 
therefore,  have  the  same  actions,  and  equally  receive  or  exact 
payment ;  or  he  only  stipulated  for  a  part  of  that  for  which  the 
principal  stipulates,  and  then  his  rights  were  co-extensive  with 
the  amount  of  his  own  stipulation.  In  the  early  law,  the  chief 
use  of  an  adstipulator  was,  probably,  to  supply  the  place  of  a 
procurator  at  a  time  when  the  law  refused  to  allow  stipulations 
to  be  made  by  procuration.  A  might  make  a  stipulation,  and 
know  that  at  the  time  when  payment  would  be  due  he  would  be 
abroad.  He,  therefore,  joined  B  in  the  stipulation,  who  could 
receive  payment,  or  bring  an  action  in  his  place. 

Before  the  time  of  Justinian  no  one  could  stipulate  validly 
for  a  thing  after  his  own  death  (see  Tit.  19.  13),  and,  there- 
fore, those  who  wished  to  make  such  a  stipulation  joined  an 
adstipulator  with  them,  and  this  adstipulator  could  bring  an 
action,  or  receive  payment,  after  the  death  of  the  stipulator. 
As  in  the  days  of  Gains,  all  contracts  could  be  made  by  pro- 
curation, it  appears  from  his  account  of  the  adstipulator^  which 
is  the  only  one  we  have,  that  the  only  use  of  the  adstipulator 
was  to  make  this  stipulation,  post  mortem  suam,  valid.  (Gai. 
iii.  117.) 

The  adstipulator  could  not  transmit  his  right  of  action  even 
to  his  heirs.  His  rights  were  purely  personal,  because  he  was 
selected  by  the  stipulator,  to  whom  he  stood  in  the  relation  of 
a  mandatory,  from  motives  of  personal  confidence. 

The  adpromissores  were  accessory  to  the  promise,  in  order 
to  give  the  stipulator  greater  security.  They  were  guarantees 
for  the  fulfilment  of  the  promise  (Gai.  iii.  116),  and  these 
guarantees  were  termed  spon sores  when  Soman  citizens,  as 
they  pledged  themselves  by  the  word  spondeo,  a  word  which 
citizens  alone  could  utter,  and  Jidepromissores  when  peregrini 
(Gai.  iii.  120),  because,  in  binding  themselves,  they  used  the 
expression ^rf^  mea  promitto. 

The  sponsores  and  Jidepromissores  held  a  position,  in  many 
respects,  the  exact  converse  of  the  adstipulator.  They  made 
the  same  promise  as  their  principal,  or  one  not  so  extensive,  for 
they  might  only  choose  to  become  guarantees  to  a  certain 
extent ;  they  could  not  bind  themselves  for  more  than  their 
principal  was  bound  for.  They  were  often  employed  to  remove 
any  objections  that  might  be  made  to  the  capacity  of  their  pro- 
missor, as,  for  instance,  that  he  was  impuhes  and  contracting 
without  the  consent  of  his  tutor.     Their  heirs  were  not  bound 


464  LIB.  III.    TIT.  XX. 

(Gat.  Hi.  120),  and  tbey  might  recover  from  their  principal  by 
an  actio  mandati  what  tliey  had  advanced  for  him.  (Gai.  iii. 
127.) 

]3y  the  fex  Furia  (circ.  95  B.C.)  their  oWigation  was  only 
binding  for  two  years,  and  the  amount  of  the  liabiHty  of  all 
was  divided  equally  among  all  living  at  the  time  when  the 
guarantee  was  enforced. 

These  restrictions,  the  limitation  of  the  intervention  of 
sjwnsoreH  and  Jidepromissores  to  verbal  contracts,  and  their 
obligation  dying  with  them,  made  it  necessary  that  there  should 
be  a  more  unfettered  mode  of  becoming  surety  for  a  party  to  a 
contract.  This  was  supplied  by  the  introduction  of  tlie  Jide- 
jussorcH,  who  could  bind  themselves  in  every  kind  of  obligation, 
and  who  transmitted  their  obligation  to  their  heirs.  In  the 
time  of  Justinian,  sjwnsores  KnA^fidepromissores  had  been  long 
obsolete,  and  as,  under  his  legislation,  stipulations  post  mortem 
sHctm  were  allowed,  there  was  no  longer  any  occasion  for  the 
inter^'ention  of  adatipulatores,  and,  consequently,  none  of  the 
additional  parties  to  a  verbal  contract,  except  JidejusHorea,  are 
mentioned  in  the  Institutes. 

Gains  mentions  otlier  laws  besides  the  lex  Furia,  bearing  on 
the  subject  of  the  additional  parties  to  a  contract,  and  as  the 
effect  of  some  of  their  provisions  is  traceable  in  what  we  read 
with  respect  to  JidejusHores  in  tliis  Title,  it  may  be  as  well  to 
notice  them  here.  (J.)  The  lex  Apulcia  (102  B.C.)  estabHshcd 
a  kind  of  partnership  {quandam  societatem)  between  the  dif- 
ferent spotiftores  or  jidepromittors ;  any  one  of  them  who  had 
paid  the  whole  debt  could  recover  from  the  others  what  he  had 
paid  in  excess  of  his  own  share  by  an  action /?;'o  socio.  (Gai. 
iii.  122.)  (2.)  A  law,  the  name  of  which  is  illegible  in  the 
manuscript  of  Gains,  perhaps  the  /ex  Apuleia,  required  that 
the  creditor  should  give  notice  beforehand,  for  what 
amount  he  was  going  to  exact  security,  and  how  many  spon- 
sores  or  Jidepromissores  tliere  were  to  be.  (3.)  The  provisions 
of  the  /ex  Furia  (95  B.C.)  have  been  noticed  above.  (4.)  A 
lex  Cornelia  (81  B.C.),  referring  not  only  to  sponsores  and 
Jidepromissorcs,  but  to  all  sureties,  and  therefore  to  Jidejussors 
(which,  perhaps,  shows  the  date  of  the  first  introduction  of 
Jidejussores),  provided  that  no  one  should  bind  himself  for 
the  same  debtor,  to  the  same  creditor,  in  the  same  year  (idem, 
pro  eodem,  apud  eundem,  eodem  anno),  for  more  than  20,000 
sesterces.  (Gai.  iii.  124,  125.)  (5.)  Lastly,  a  lex  Publilia 
gave  sponsores  an  advantage  over  any  other  sureties,  for  they 
were  allowed  to  recover  from  their  principal  what  they  had  paid, 
by  a  special  action  (actio  depensi),  and,  if  he  denied  his  liabi- 
lity, they  recovered  double.     (Gai.  iii.  127.) 
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Inlercedere  was  the  proper  term  for  becoming  bound  for  the 
debt  of  another ;  sa/isdare  for  the  giving  surety  for  the  obliga- 
tion of  the  principal ;  autisaccipere  for  the  receiving  it. 

The  Henatiig-coiisullum  Vellifianiitn  (D.  xu.  I.  2,  1),  46 
A.D.,  forbad  women  ever  to  bind  themselves  for  another  person. 


1.  In  oranibiis  autem  obligat 
bus  asniimi  possnnt,  id  est,  sivi 
Bive  verbis,  sive  lilari?,  sive  consi 
contractu  fueriDl;  atnaillndquidem 
intereiit  nlrum  Ii^itis  bh  naturslis  nix 
obligodo  ciii  aJjiFiunr  fid^ussor, 
•den  qtitdem  at  pro  servo  qnoqiie 
obligetur,  hitb  eilranens  nit  qni  fide- 
jiisaorem  a  servo  sccipist,  sire  ipse 
dominns  in  id  qood  sibi  nBturaliter 
debetur. 


1.  F'tdeJHaoret  maj  be  added  in 
every  kind  of  obligation,  i.e.  whether 
tlie  oliligatioD  is  contracted  b;  the 
deliverer  of  tlie  thing,  b;  words,  b^ 
writing,  or  by  the  consent  of  tba 
parties.  Nor  is  it  material,  whether 
the  obligation  to  which  Ihe^rfyiiiior 
is  made  an  additional  partj,  is  civil 
or  neural;  so  much  so,  that  a  man 
may  bind  himself  as  ^Jidrjuaor  for 
a  slave,  either  to  a  stranger  or  to  the 
mattter  of  the  slave,  when  the  thing 
due  to  him  is  due  b;  a  natural  obli- 
gation. 
G*l.  iii.  110;  D.  xlvi.  1.  8.  5. 
In  oinni  obligaiione.  This  was  the  principal  advantage 
gained  by  the  introduction  otjtdejiisson'n. 

3.  Fidejussor  nontantumipi 
gaiur,  sed  eliam  beredem  obi 
relinquit. 

D.  ilvi  1.4.1. 
This  was   tlie    second    chief   point  of   difrcrence    between 
JidejuKtoreK  and  spotiKores,  ox  ^fidepromiaxoret. 


D.  xlvi.  1.  0.  pr.  and  a. 
Probably   the    formality  of   verbal  contracts   exacted    that 
the  words  of  the  principal  should  precede  those  of  the  acces- 
sory. 


-1.  si  pUires  sint  fldejnssores,  qnnt- 
qnot  eniut  numero,  Dingiili  in  soli- 
dum  tenentur ;  itaque  iibenim  est 
creditori,  a  iiuo  velit  solidum  petere. 
Sed  ex.  epistola  divi  Hadiiani  com- 
pellilur  creditor  a  singulis,  i 


1.  Where  Ihpre  arc  several  Jiile- 
mm,  whatever  is  their  number, 
b  is  bound  for  the  whole  debt; 
1  the  creditor  may  demand  the 
whole  from  any  of  them  he  pleases. 
But,  hy  a  rtscript  of  the  Emperor 
soirenao  sum.  inis  cmiiesiaiie  lem-  Hadrian,  the  creditor  is  forced  to 
pore,  partes  petere:  ideoque,  si  quis  dit-ide  his  demand  between  all  thoae 
ezfldejnssoiibuAeo  tempore  solvendo  JidrJHnont  who  are  solvent  at  the 
non  sit,  boo  ceteros  oaerat.  Sed  si  time  of  thn  lllii  amiritatio,  so  that, 
ab  uno  fld^ussore  creditor  totum  if  any  of  Ibo/rfr/viHarrt  is  not  sol- 
eonaecutua  fuerit,  htgus  solius  detri-  vent  at  that  time,  the  rest  have  so 
mentDiQ  erit,Bi  is  pro  quo  fld^ussit  much  additional  burden.  But,  ifiha 
■olvendo  noa  lit;  at  libt  icnputaM      creditor  obtains  his  whole  demand 
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debet,  cam  poinerit  adjnvftri  ex  cpis-  from  one  of  the  Jidejunsoregf  the  whole 
tola  divi  Hadriani,  et  desidorare  ut  loss  falls  upon  him  alone,  if  the  prin- 
pro  parte  in  se  dotur  actio.  cipal  debtor  cannot  pay ;  for  he  has 

no  one  but  himself  to  blame,  as  he 
might  have  availed  himself  of  the 
Emperor  Hadrian,  and  might  have 
required  that  no  action  should  be 
given  against  him,  for  more  than  his 
share  of  tlie  debt. 

Cf  Ai.  iii.  121 ;  D.  3slvi.  1.^26. 

The  provision  of  the  lej^  Furia  not  applying  to  Jld^jussorcs, 
they  were  bound  for  all  they  had  promised,  and  as  each  pro- 
mised for  himself  aloue^  the  one  first  sued  had  no  remedy 
against  the  other  JidejussoreSy  until  the  rescript  of  Hadrian  pro- 
vided one,  and  gave  liim  what  was  called  the  heneficium  divi- 
sionis ;  but  under  the  lex  Furia ^  the  liability  was  divided  among 
the  different  sureties  ijiso  jure,  whereas  the  surety  first  sued 
was  obliged  expressly  to  claim  the  benefit  given  by  the  rescript 
of  Hadrian. 

There  were  two  other  privileges  or  beneficia  of  which  the 
fidejussor  might  avail  liimsclf:  one  was,  that  cedend^rum 
actionum,  by  which  the  surety  could,  before  paying  the  creditor, 
compel  him  to  make  over  to  him  the  actions  which  belonged  to 
the  stipulator,  and  thus  the  fidejussor  could  sue  those  bound 
with  him,  or  the  principal  debtor  (D.  xlvi.  1.  17),  and  this  was 
often  more  advantageous  than  having  recourse  ti'V^tions  which 
the  fidejussor  might  himself  have  brought,  Wfeuse,  if  the 
creditor  had  taken  pledges,  tliey  were  transferrea  to  the^rf^- 
jussor,     (D.  xlvi.  1.  59.) 

There  was  also  a  heneficium  orditiis,  or,  as  it  was  otherwise 
termed,  excussionis  or  discussion  is,  introduced  by  Justinian 
(Nov.  4.  1) :  by  this  a  creditor  was  bound  to  sue  the  principal 
debtor  first,  and  could  only  sue  the  sureties  for  that  which  he 
could  not  recover  from  the  principal. 


6.  Fidejussores  ita  obligari  non 
possunt,  ut  plus  debeant  quam  debet 
is  pro  quo  obligantur:  nam  eorum 
obligatio  accessio  est  principalis  obli- 
gationis,  noc  plus  in  accessione  potest 
esse  quam  in  principali  re;  at  ex 
diverso,  ut  minus  debeant^  obligari 
possunt.  Itaque  si  reus  deccm  aureos 
promiserit,  fidejussor  in  quinque  recto 
obligatur;  contra  vero  obhgari  non 
potest.  Item  si  ille  pure  promiserit, 
fidejussor  sub  conditione  promittere 
potest,  contra  vero  non  potest :  non 
solum  enim  in  quantitate,  sed  etiam 
in  tempore  minus  et  plus  intelligitur ; 


5.  Fidejussores  cannot  bind  them- 
selves for  more  than  the  debtor  is 
bound  for;  because  their  obligation 
is  accessory  to  the  principal  obliga- 
tion ;  and  the  accessory  cannot  con- 
tain more  than  the  principal.  They 
may,  however,  bind  themselves  for 
less.  Therefore,  if  the  principal 
debtor  promises  ten  aurei,  the  Jide- 
jussor  may  be  bound  for  five,  but  the 
fidejussor  cannot  be  bound  for  ten, 
when  the  principal  debtor  is  bound 
only  for  five.  Again,  when  the  prin- 
cipal promises  unconditionally,  the 
fidejussor  may  promise  conditionally, 
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bat  not  Viet  vmi.  For  Uie  termB 
more  vid  less  ftre  Dsed  not  onl;  with 
respect  to  quBD^t;,  bnt  also  with  re- 
Bpcct  to  time  J  it  is  more  to  give  a 
thing  inBtanUr,  it  is  lesB  to   (pve  it 

On.  iU.  113. 13S. 

6.  Si  quid  antem  fldqjiuior  pro  reo  S.  If   a  ^dejuaor   has  made  pajr- 

Bolverit,  ejos  recuperandi  eansa  babet      tnent  for  the  debtor,  he  may  hare  an 

cum  eo  mandati  judictom.  aelio  mandati  against  him  to  recorer 

vbat  he  bas  pud. 

Om.  iii.  127. 


7.  Orffce  fidejussor  ila  accipitor, 
rg  i/is  JTMTTfi  hXivu,  Xfya.  fc'Xn 
uvc  ^ovXofuu :  Bed  et  si  iptiiii  diieril, 
pro  eo  eiit  m  si  diierit  Uyu. 


7.  A  Jldejauor  maj  bind  himself 
in  Greek,  l>;  usinn  the  expreBEion 
t5  </id  i"'oT«i  Kt\na,  (I  ordpr  upon 
my  fniihl,  Xiya  (L  say),  diXu  or 
^uXo^i  (I  wisli);  if  lie  unes  the 
wird  ^ijfil,  it  will  be  equivalent  to 
Xfyt>. 


The  appropriate  Latin  formula  was,  "  Idem  jide  trua  ease 
jubeo"  but  tliis  formula  was,  probably,  never  insiated  on,  as  the 
ibnnulBB  "  spondeo  "  and  "  idem  Jide  mea  promitto  "  were. 


8.  lo  Btjpulaljombus  fldejunsonini 
sdendiun  est  generalitcr  hoc  accipi, 
ot  quodcumqne  scriptum  nit  quasi 
actum,  videalur  etiam  actum  ;  ideoquo 
constat,  Bi  quis  scripseril  se  fld^juB- 
Biaae,  videri  omnia  solemniter  act&. 


9.  It  is  a  general  nile  in  all  Btipa- 

lations  ot  Jidrjiiaorei,  that  whatSTer 
la  Blsted  in  wiitiiig  to  hare  been 
done,  is  coniiidered  really  to  have 
been  done.  If,  therefore,  anj  one 
Blstea  in  initing  tlmt  be  has  bound 
himself  as  ».JideJHaor,  it  is  presDmed 
that  all  the  necessary  fonns  were  ob- 

D.  slri.  1.  30. 


Tit.  XXI.    DE  LITERARUM  OBLIGATIONE. 


Olim  scriplnra  flebat  obligalio  que 
nominibns  fieri  dieebalur,  qusi  no- 
mina  hodie  non  amit  in  nsn.  Flsne 
Bi  quis  debere  se  Bcripserit  quod  ei 
numeratnm  non  eat,  de  pecnnia  mi- 
nims nnmerata  post  multum  tampoii 
exceptionem  opponere  non  potest; 
hoc  enim  snpissim;  i 
Sic  fit  at  et  hodie,  dnm  qurti 
potest,  Eeriptnra  obligetnr,  et  ex  ea 
nasdtnr  oondietio,  ceasante  Edlieet 
Torborum  obligatione.    lloltnm  an- 


n  est. 


Fonnerlj  there  was  made  by  writ- 
ing a  kind  of  obUgation,  vhich  was 
said  lo  be  made  nominibui.  These 
Homina  are  now  no  longer  in  use. 
But  if  any  one  states  in  writing  that 
he  owes  a  sum  which  has  nerer  really 
been  told  out  to  him,  he  cannot,  after 
a  long  time  has  elapsed,  use  tha  ex- 
ception non  numerala  ptamiir,  Le. 
Uiat  the  money  has  not  been  told 
onL  This  has  been  often  decided  by 
imperial  conBlitntiona ;    and  thai  h 
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tern  tempus  iu  hao  exccptione  an  tea 
quidem  ex  principalibiis  constitutioni- 
bus  usque  aU  (piiiiqueiiiiiuin  proecde- 
buL  Sed  ne  creditores  diutiiis  pos- 
Biiit  Kuis  pecuiiiis  fursitan  defraudari, 
per  constitutiuiiem  iiosLram  tenipiis 
coarctatum  est,  ut  ultra  biennii  metas 
hi^usmodi^  excoplio  iniDime  extenda- 
tur. 


may  be  said,  even  at  the  present  day, 
as  be  cannot  relieve  himself  from 
payment,  he  is  bound  by  tlm  writing, 
and  that  llie  writini(  gives  rise  to  a 
condiction,  in  the  absence,  thai  is,  of 
any  verbal  obligation.  The  lengtli  of 
time  fixed  as  barring  this  exception, 
was,  under  imperial  constitutions 
antecedent  to  our  time,  not  less 
than  five  years.  But,  that  creditors 
might  not  be  ex]>osed  too  long  to 
the  risk  of  being  defrauded  of  their 
money,  we  have  shortened  the  time 
by  our  constitution,  and  this  excep- 
tion cannot  now  be  used  beyond  the 
space  of  two  years. 

Gai.  iii.  128-130.  133,  134  ;  C.  iv.  30.  14. 

Just  as,  in  the  stipulation,  the  expression  of  a  certain 
fonnula  of  words  was  held  to  supersede  tlie  necessity  of  the 
actual  payment  or  transfer  of  the  money  or  thing  >vhich  formed 
the  consideration  of  the  promise,  so  in  the  formal  written  con- 
tracts known  to  the  old  civil  law,  the  writing  did  but  take  the 
place  of  the  speaking ;  and  the  money  from  the  payment  of  which 
the  obligation  arose  was  supposed  to  have  been  weighed  out  and 
given  over  to  the  person  bound  by  the  obligation. 

A  contract  was  said  to  be  formed  lilt* rift  when  it  originated 
in  a  certain  entry  or  statement  of  it  being  made  in  the  books 
of  the  creditor  with  the  consent  of  the  debtor.  Regularity  in 
keeping  accounts,  and  in  entering  all  matters  of  business  in  a 
private  ledger,  was  considered  one  of  the  first  duties  of  a 
Roman  citizen.  Cicero  speaks  of  a  failure  in  tins  duty  as  an 
almost  insupposablo  act  of  negligence  and  dishonesty.  (See 
pro  Roario,  3.  1  and  3.)  Events,  as  they  occurred,  were  jotted 
down  iu  rough  memorandums  called  adversaria,  and  these  were 
transferred  at  least  once  a  month  to  the  ledger  (codex  or  tabular). 
It  was  only  this  ledger  which  had  any  legal  importance.  If  any 
one  put  down  in  his  ledger  that  he  had  advanced  such  a  sum  of 
money  to  another  {expeasum  ferre),  this  entry  was  an  admis- 
sible proof  of  the  fact.  If  the  debtor  also  had  made  a  cor- 
responding entry  in  his  ledger  {accept urn  referre),  the  tallying 
of  the  two  together  made  what  was  called  an  obligatio  Uteris, 
These  two  entries  had,  in  fact,  exactly  the  same  effect  as  if  the 
two  parties  had  entered  into  a  stipulation.  But  this  was  not  all : 
the  creditor  was  not  to  be  placed  entirely  at  the  mercy  of  his 
debtor,  whoso  wilful  or  accidental  negligence  preventing  a  proper 
entry,  might  make  the  obligation  fail.  The  real  source  of  the 
obligation  was  taken  to  bo  the  consent  of  the  debtor  to  the 
entry  made  by  the  creditor.     If  the  debtor  made  a  corresponding 
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entry  in  his  ledger,  this  was  a  conclusive  proof  that  he  had 
consented  to  the  creditor's  entry ;  but  if  he  did  not,  then  the 
creditor  might  still  prove,  in  any  way  that  he  could,  that  he  had 
really  made  his  entry  with  the  debtor's  consent.  Of  course,  if 
he  had  really  paid  the  money  over,  this,  if  proved,  would  show 
beyond  a  doubt  that  the  debtor  had  consented. 

The  foundation  of  this  contract  Uteris  being  the  payment  of 
a  sum  certain  by  the  creditor,  the  obligation  was  always  for  a 
sum  or  thing  certain,  and  was  therefore  enforced  by  condictio 
certi,  more  usually  termed  simply  condictio. 

As  the  creditor  put  down  the  name  of  his  debtor,  the  word 
"  notnen "  came  to  signify  a  debt ;  and  Gains  speaks  of 
"  nomina  transcriptia"  referring  to  the  notnina  being  tran- 
scribed from  the  adversaria  to  the  codex.  He  says  this  tran- 
scriptio  took  place  ( 1 )  a  re  in  personam^  as  when  something 
being  already  owed,  is,  for  instance,  under  a  contract  of  sale, 
or  of  letting  to  hire,  the  debtor  assented  to  the  creditor  making 
an  entry  of  the  debt  (Gai.  iii.  129):  this  operated  as  a  novatio 
(see  Introd.  sec.  91)  of  the  old  debt,  and  the  creditor  could  now 
employ  a  condictio  to  enforce  his  claim ;  (2)  the  transcriptio 
took  place  a  persona  in  personam,  viz.  when  one  man  took  on 
himself  the  debt  of  another.     (Gai.  iii.  180.) 

These  contracts  were  peculiar  to  Roman  citizens.  Peregrini 
had,  as  a  substitute,  syngrapha,  signed  by  both  parties,  or 
chirographay  signed  only  by  the  debtor.  These  syngrapkm 
and  chirographa  were  not  mere  proofs  of  a  contract,  but  were 
instruments  on  which  an  action  could  bo  brought,  and  the 
making  of  which  operated  as  a  novation  of  an  existing  debt. 

The  word  most  usually  employed  for  a  mere  memorandum 
intended  to  furnish  a  proof,  and  not  to  give  a  right  of  action, 
was  cautio.  In  the  time  of  Justinian  there  had  ceased  to  be 
any  real  difference  between  chirographa  and  cautiones.  Any 
writing  stating  that  a  sum  was  due  sufficed  as  the  ground  of  an 
action. 

In  every  period  of  the  law,  if  there  was  a  formal  verbal  con- 
tract, the  written  contract  was  thought  subsidiary,  and  was 
merged  in  the  stipulation,  as  the  text  says,  nascitur  condictio, 
cessante  scilicet  verborum  ohligatione. 

If  the  debtor  had  given  a  mere  memorandum,  a  " cautio" 
and  then  denied  his  liability,  he  had  to  prove  that,  in  spite  of 
the  cautio,  he  was  not  bound.  The  burden  of  proof  was 
against  him  ;  but  if  a  contract  formed  Uteris  had  been  made, 
the  civil  law  treated  it  exactly  as  it  did  a  stipulation.  The 
contract  was  conclusive  evidence  of  the  liability.  Fairly  or 
unfairly,  the  debtor  must  abide  by  this  contract  The  pr®tcr, 
however^  when  the  debtor  had  not  really  received  the  money» 
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permitted  him  to  repel  the  action  of  the  creditor  by  an  exception 
called  the  "  except io  fion  numerata  pecumiP,'  by  which  the 
debtor  insisted  that  the  money  which  formed  the  consideration 
of  the  obligation  had  never  been  told  or  counted  out  to  him ; 
and  here  the  burden  of  proof  was  considered  to  fall  on  the 
creditor.  It  was  for  him  to  prove  that  he  had  paid  the  money ; 
not  for  the  debtor  to  prove  that  he  had  not.  The  obligation 
was  so  often  entered  into  before  the  money  was  really  paid,  that 
the  law,  to  prevent  fraud,  insisted  on  the  creditors  proving  the 
payment  if  it  were  denied ;  but  after  a  certain  number  of  years, 
originally  five,  and  reduced  by  Justinian  to  two,  the  onus  pro- 
bandi  was  shifted  again,  and  the  debtor  had  to  prove  that  he 
had  not  received  the  payment.  During  this  interval,  however, 
if  the  debtor  were  really  defrauded,  he  might  protest  in  a  public 
act  against  the  writing  which  bound  him,  or  bring  an  action 
against  the  creditor  to  compel  him  to  give  it  up  (C.  iv.  30.  7) ; 
and  a  constitution  in  the  Code  (iv.  30.  14.  4)  permitted  him  to 
make  his  exception  perpetual  by  a  formal  announcement  to  tlie 
creditor  of  his  intention  to  do  so. 


Tit.  XXII.     DE  CONSENSU  OBLIGATIONE. 


Consensu  finnt  obligationes  in 
emptionibus  vendiiionibus,  locaUoni- 
bus  conductionibus,  80cictatibus,nian- 
datia.  Ideo  autem  istis  modis  con- 
sensu dicitur  obligatio  contrahi,  quia 
neque  scriptura  neque  prflpsentia 
omnimodo  opus  est,  ac  nee  dari  quid- 
quam  necesse  est  ut  substantiam 
capiat  obligatio;  sed  sufficit  eos  qui 
negotia  gerunt  consentire :  unde  inter 
absentes  quoque  talia  negotia  contra- 
huntur,  veluti  per  epistolam  vel  per 
nuntium.  Item  in  his  coutractibus 
alter  alteri  obligatur  in  id  quod  alte- 
rum  alteri  ex  bono  et  aequo  pnestare 
oportet,  cum  alioquin  in  verborum  ob- 
ligationibus  alius  stipuletur,  alius 
promittat 


Obligations  are  formed  by  the 
mere  consent  of  the  parties  in  the 
contracts  of  sale,  of  letting  to  hire, 
of  partnership,  and  of  mandate.  An 
obligation  is,  in  these  cases,  said  to 
be  made  by  the  mere  consent  of  Uie 
parties,  because  there  is  no  necessity 
for  any  writing,  nor  even  for  the  pre- 
sence of  the  parties  :  nor  is  it  requi- 
site that  anything  should  be  given,  to 
make  the  contract  binding,  but  the 
mere  consent  of  those  between  whom 
the  transaction  is  carried  on  suffices. 
Thus  these  contracts  may  be  entered 
into  by  those  who  are  at  a  distance 
txom  each  other,  by  means  of  letters, 
for  instance,  or  of  messengers.  In 
these  contracts,  each  party  is  bound 
to  the  other  to  render  him  all  that 
equity  demands,  while  in  verbal  obli- 
gations, one  party  stipulates  and 
the  other  promises. 


Gai.  ui.  135.  137. 


We  now  pass  to  contracts  which  belong  to  the  jus  gentium, 
which  have  nothing  of  the  peculiar  characteristics  of  tlie  old 
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civil  law  of  Rome,  and  which  are  perfected  by  the  Bimple  con- 
seot  of  the  parties.  As  is  remarked  iu  the  coocluding  words 
of  the  text,  these  contracts  by  simple  consent,  unlike  the  con- 
tracts of  which  wo  have  hitherto  spoken,  are  bilateral ;  there 
is  something  which  binds  both  parties ;  whereas  the  older  and 
peculiarly  Roman  contrftcta  were  only  uniialeral.  In  &  stipula- 
tion, for  instance,  it  was  only  tiie  jiromissor  that  was  bound. 
These  contracts  "  conse/mu "  were  not  enforced  by  acdona 
stricti  juris,  such  as  were  proper  to  the  peculiarly  Roman 
contracts  of  mutuum,  stipulation,  and  contracts  made  Uteris, 
but  by  actions  "  ioncB^dei,"  i.  e.  pnetorian  actions,  in  which 
equitable  principles  were  permitted  to  govern  the  decision, 
(See  Introd.  sec.   106.) 


Tit.  XXIII.     DE  EMPTIONE  ET  VENDITIONE. 


Emplio  el  vendiUo  contrail  itur 
■inml  at<iue  de  prttio  coDvenerit, 
qiumvis  nondum  predum  numera- 
tum  sit,  ac  ne  ana  quideiu  data  fueril : 
□am  quod  arrffi  nomme  dalor,  argu> 
meutum  est  emptionie  et  renditionis 
contrscW.  Sed  hiec  quidem  de  emp- 
tionibus  et  vendilionibua  que  sine 
BCiipturB  coDaistunt,  obtinere  oportet ; 
nam  nihil  a  nobis  in  hi^uBmodJ  ren- 
dilionibua  innovaturo  est.  In  iiH  au- 
t«in  quni  Bcriptura  conQciuntur,  non 
aliler  p^rfectam  esse  vendltionem  el 
emptionem  constitaimiui,  nisi  et  in- 
Btnimcnta  eniptionin  fuerint  con- 
BcripUt,  Tel  manu  propria  a>ntralien- 
tium,  vel  ab  alio  quidem  scripta  a 
conlntheaUbiu  autem  subscripts,  et 
si  per  tabelliones  Gant,  nisi  et  com- 
pletiooes  acceperint,  ol  fuerint  parti- 
bus  absoluta:  donee  enim  aliqnid 
deest  ex  his,  et  pcenitentisi  loeui  est, 
et  potest  emptor  Tel  venditor  sine 
pcena  recedere  ab  emptione.  Ita 
tamen  inipiuiB  eis  recedere  concedi- 


II  jan 


quid  ftierit  datiun :  hoc  etenim  sub- 
Becuto,  siva  in  scriptis  sive  sine  sciip- 
tis  Tenditio  eelebrata  est,  is  qui  recu- 
sal adimplere  coDtractum,  u  quidem 
est  emptor,  perdit  quod  dedili  si 
Tero  Tendilor.duplum  restiluere  eom- 
pellituT,  licet  aaper  ania  nihil  ei- 
premun  gat. 


Ifae  contract  of  sale  is  formed  as 
Boou  as  (lie  price  is  agreed  upon, 
although  it  has  not  yet  been  paid, 
nor  even  an  earnest  giTcn;  for  what 
in  given  as  ui  eaniest  otAj  serves  as 
proof  thai  the  contract  has  been 
made.  This  must  be  understood  of 
sales  made  without  writing  ;  for  with 
regard  to  these  we  have  made  no 
alteration  in  tlie  law.  But,  where 
there  is  a  written  contract,  wa  haTS 
enacted  that  a  sale  is  not  (o  be  con- 
sidered completed  unless  an  instru- 
ment ot  sale  has  been  drawn  up, 
being  either  written  by  the  contract- 
ing partie!>,  or  at  least  signed  bf 
them,  if  written  by  others ;  or  if 
drawn  up  by  a  laMiio,  it  must  be 
formally  complete  and  finished 
tbrooghout;  for  as  long  as  anything 
is  wanting,  there  is  room  to  retract, 
and  either  the  buyer  or  eeUur  may 
retract  without  nuffuring  loss  :  thai  is, 
if  no  earnest  has  been  given.  Ifit 
has,  then,  whether  the  contract  was 
written  or  imirriiten,  the  purchaner, 
if  he  refuse  to  futfll  it,  loses  what 
he  has  given  as  earnest,  and  tha 
seller,  if  he  refuse,  has  la  restare 
double;  although  no  agreement  on 
the  snbjeel  of  Ihe  earnest  waa  ex- 
pressly made. 
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Gai.  iii.  139;  G.  iv.  21.  17. 

The  contract  of  sale  belonging  to  tlie  jus  gentium  was 
attended  with  none  of  those  material  symbols  which  charac- 
terised the  formation  of  contracts  under  the  civil  law.  Directly 
one  person  agreed  to  sell  a  particular  thing,  and  another  to  buy 
it,  the  contract  was  complete ;  no  thing  need  be  delivered,  no 
money  paid,  in  order  that  an  obligation  should  arise.  On  the 
mutual  consent  being  given,  the  seller  was  bound  to  deliver, 
the  buyer  to  pay  tlie  price.  The  change  which  Justinian  here 
introduced  is  that,  when,  in  giving  this  mutual  consent,  they 
agree  that  the  terms  of  the  contract  shall  be  reduced  to  writing, 
they  shall  bo  considered  not  to  have  consented  to  the  contract 
until  it  is  committed  to  writing. 

The  ame  were  eitlier  signs  of  a  bargain  having  been  stnick, 
as,  for  instance,  when  the  buyer  deposited  iiis  ring  with  the 
seller  (D.  xix.  1.  11.  G),  or  consisted  of  an  advance  of  a  por- 
tion of  the  purchase-money.  They  were  also  intended  as  a 
proof  that  the  purchase  had  been  made.  Justinian  gave  these 
deposits  a  new  character  by  making  them  the  measures  of  a 
forfeit  in  case  either  party  wished  to  recede  from  his  bargain,  it 
being  open  to  either  party  to  retract  if  he  chose  to  incur  this 
forfeit.  This  power  of  retracting  by  forfeiture  of  the  deposit, 
or  double  its  value,  was  a  great  change  in  the  law ;  and  when 
Justinian  says  in  hujusmodi  venditionihus  nihil  innovatum 
esty  he  must  be  understood  only  to  be  referring  to  unwritten 
contracts  of  sale,  in  which  there  was  no  deposit  made  as 
earnest.  It  will  be  seen  from  the  text  that  this  power  of 
retraction  was  given  whether  the  contract  was  made  with 
writing  or  without. 

Besides  a  buyer  and  a  seller,  there  must,  in  a  contract  of 
sale,  be  a  fixed  price  and  a  particular  thing  sold.  The  jurists 
are  very  minute  in  their  distinctions  of  the  nature  of  the  thing 
sold.  There  is  a  distinction  with  regard  to  things  future  and 
uncertain  forming  the  object  of  a  sale,  which  is  worth  men- 
tioning. Either  a  proportionate  price  may  be  agreed  to  be 
paid  on  a  greater  or  less  number  of  things  that  may  be  actually 
realized,  as  **  so  much  a-head  for  all  the  fish  I  catch  to-day," 
which  is  termed  rei  sperata  emptio ;  or  a  definite  sum  may  be 
agreed  on  as  the  price  of  tlie  possibility  of  any  number  of  things, 
more  or  less,  being  realized,  as  ''  so  much  for  the  chance  of  all 
the  fish  I  catch  to-day;"  and  this  was  termed  sjtei  emptio, 
(D.  xviii.  I.  8.  1.) 

I.  Pretium  autem  constitui  oportet,  1.  It   is    necessaxy    tliat  a    price 

oam   nulla  emptio  sine  pretio  esse  should  be  agreed  upon,  for  there  can 

potest ;   sed  et    cerium   esse  debet.  be  no  sale  without  a  price.    And  the 

Alioquin  si  inter  aliquos  ita  convene-  price  must  be  fixed  and  certain.    If 
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rit,  ut  qaanti  Titius  rem  flpstimaverit, 
tanti  sit  empta,  inter  veteres  satis 
abundeque  ]ioc  dubitabatur,  sive  con- 
stat venditio  sive  non.  Sed  nostra 
decisio  ita  lioc  constituit,  ut  quoties 
sic  composita  sit  venditio  quanti  ille 
flestimaverit,  sub  bac  conditione  staret 
contractus  ut,  si  quidem  ipse  qui 
Dominatus  est  pretium  definierit, 
omnimodo  secundum  ejus  aestima- 
tionem  et  pretium  persolvatur  et  res 
tradatur,  ut  venditio  ad  efifectum  per- 
dueatur  emptore  quidem  ex  empto 
actione,  venditore  ex  vendito  agente. 
Sin  autem  ille  (^ui  nominatus  est  vel 
noluerit  vel  non  potuerit  pretium  de- 
finire,  tunc  pro  nibilo  esse  vendi- 
tionem,  quasi  nuUo  pretio  statuto. 
Quod  jus,  cumin  venditionibus  nobis 
placuit,  non  est  absurdum  et  in  loca- 
tionibus  et  conductionibus  trabere. 


the  parties  agrree  that  the  thing  shall 
be  sold  at  tlie  sum  at  which  Titius 
shall  value  it,  it  was  a  question  much 
debated  among  the  ancients,  whether 
in  such  a  case  there  is  a  sale  or  not. 
AVc  have  decided,  that  when  a  sale  is 
made  for  a  price  to  be  fixed  by  a 
third  person,  the  contract  shall  be 
binding  under  this  condition — that  if 
tliis  tliird  person  does  fix  a  price,  the 
price  to  be  paid  shall  be  determined 
by  that  which  he  fixes,  and  Uiat  ac- 
cording to  his  decision  the  thing 
shall  be  delivered,  and  the  sale  per- 
fected. But  if  he  will  not  or  cannot 
fix  a  price,  the  sale  is  then  void,  as 
being  made  without  any  price  being 
fixed  on.  This  decision,  which  we 
have  adopted  with  respect  to  sales, 
may  reasonably  be  made  to  apply  to 
contracts  of  letting  to  hire. 


Gai.  iii.  140 ;  C.  iv.  38.  15. 


2.  Item  pretium  in  numerata  pe- 
cunia  consistere  debet;  nam  in  ceteris 
rebus  an  pretium  esse  possit,  veluti 
an  homo  aut  fundus  aut  toga  alterius 
rei  pretium  esse  possit,  valdc  qua^re- 
batur.  Sabinus  et  Cassins  etiam  in 
aha  re  putant  posse  pretium  con- 
sistere: unde  illud  est  quod  vulgo 
dicebatiu*,  permutatione  rerum  einp- 
tionem  et  vcnditionem  contrahi,  eam- 
que  speciem  emptionis  et  venditionis 
vetnstissimam  esse ;  argumcntoqne 
utobantur  Gra?co  poeta  Homero,  qui 
aliqua  parte  exercitum  Achivorum 
vinum  sibi  comparasse  ait,  permu- 
tatis  quibusdam  rebus,  his  verbis : — 

"EvBeif   &p    olpi(ovTO  KaprjKOfi6c9PT€S 

*A;(«oi', 
^AXXoi  fji€V  xoXk^,  SXXoi  d'  alBtovt 

*aXXo(   0€  pivois,  SXXoi  d'  avToiai 

*AXXo(  d'  dvdpan6d€€ra't, 

Diversoi  schola;  auctores  contra 
sentiebant,  aliudque  esse  cxistima- 
bant  permntationem  remm,  aliud 
emptionem  et  venditionem :  alioquin 
non  posse  rem  expediri  permutatis 
rebus,  qnoe  videatur  res  venisse  et 
quffi  pretii  nomine  data  esse;  nam 
ntramque  videri  et  venisse  et  pretii 
nomine    data    esse;    rationem    non 


2.  The  price  should  consist  in  a 
sum  of  money.  It  has  been  much 
doubted  whether  it  can  consist  in  any- 
thing else,  as  in  a  slave,  a  piece  of 
land,  or  a  toga.  Sabinus  and  Cassius 
thought  that  it  could.  And  it  is  thus 
that  it  is  commonly  said  that  ex- 
change is  a  sale,  and  that  this  form 
of  sale  is  the  most  ancient.  The 
testimony  of  Homer  was  quoted,  who 
says  that  part  of  the  army  of  the 
Greeks  procured  wine  by  an  exchange 
of  certain  things.  The  passage  is 
this : — 

*'  The  long-haired  Acha^ans  procured 
wine,  some  by  giving  copper,  others 
by  giving  shining  steel,  otliers  by 
giving  hides,  others  by  giving  oxen, 
others  by  giving  slaves." 

The  authors  of  the  opposite  school 
were  of  a  contrary  opinion :  they 
thought  that  exchange  was  one  thing 
and  sale  another,  otherwise,  in  an 
exchange,  it  would  be  impossible  to 
say  which  was  the  thing  sold,  and 
which  the  thing  given  as  the  price; 
for  it  was  contrary  to  reason  to  con- 
sider each  thing  as  at  once  sold,  and 
given  as  the  price.  The  opinion  of 
I'roculus,  who  maintained  Uiat  ex- 
change is  a  particular  kind  of  con- 
tract distinct  from  sale,  has  deservedly 
prevailed,  as  it  is  supported  by  other 
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pad.    Sed  Procali  senientia  dicentis,      lines  from  Homer,  and  by  still  more 

permutationem  propriam  esse  speciem      weighty  reasons  adopted  by  preceding 

contractus  a  venditions    separatam,      emperors :  it  has  been  folly  treated  of 

merito  pnevaluit^  cum  ct  ipsa  aliis      in  our  Digests. 

Homericis  versibus  aG^uvatur,  et  vali- 

dioribus     rationibus     argumentatur. 

Quod  et  anteriores  divi  piincipes  ad- 

miserunt,  et  in  nostris  Digestis  latius 

aignificatur. 

Gat.  iu.  Ul ;  D.  xviu.  1.  1. 11 ;  C.  iv.  64.  7. 

A  sale  and  an  exchange  differ  so  little  that  it  might  seem 
natural  to  treat  the  promise  to  exchange  as  raising  an  obligation 
equally  with  the  promise  to  deliver  a  thing  sold ;  it  was  indeed 
the  opinion  of  the  Sabinians  that  it  did  so ;  but  this  opinion 
did  not  prevail,  and  tlie  law  recognised  no  obligation  as  existing 
unless  one  party  had  delivered  to  the  other  ^e  thing  he  had 
promised.  Ex  j)lacito  permutationis  nulld  re  secutd,  constat 
nemini  actionem  competere,  (0.  iv.  64.  3.)  If  one  party  had 
delivered  the  thing,  he  had  a  cotidictio  to  get  it  back,  or  an 
action  jpnescriptio  verbis  to  recompense  himself  for  all  he  lost 
by  delivering  it. 

In  a  contract  of  sale  the  seller  was  not  bound  to  make  the 
buyer  absolute  master  (dominus)  of  the  thing  sold,  as  he  would 
have  been  in  a  stipulation.  (D.  xviii.  1.  25. 1.)  What  he  was 
bound  to  do  was  this:  1st.  He  was  bound  to  deliver  the  thing 
itself  {prastare,  tradere),  (D.  xix.  1.  11.  2),  to  give  free  and 
undisturbed  possession  of  it  {possessionem  vacuam  pnestare) 
(D.  xix.  I.  2.  1),  and  to  give  lawful  possession  of  it  {prtestare 
licere  habere),  (D.  xix.  1.  30.  1.)  2ndly.  He  was  bound,  if 
the  buyer  was  disturbed  in  his  possession  by  the  real  owner 
(which  was  termed  evictio),  to  recompense  him  for  what  he  lost. 
(D.  xix.  1.  11.  2.)  And  3rdly.  To  warrant  the  thing  from 
secret  faults ;  if  such  faults  were  discovered,  either  compensa- 
tion might  be  claimed,  or  the  contract  rescinded,  and  the  thing 
returned  (which  was  termed  redhibitio — redhibere  estfacere  ut 
rursus  habeat  venditor  quod  habuerit).  (D.  xxi.  1.21.)  In 
the  earlier  days  of  Roman  law  a  stipulation  was  necessary  to 
fix  the  precise  amount  to  be  recovered  as  compensation  if  the 
buyer  were  evicted,  or  any  of  the  faults  against  which  a  war- 
ranty was  given  were  discovered.  Afterwaids,  it  was  decided 
(D.  xxi.  2.  37)  that,  in  the  absence  of  any  distinct  agreement, 
the  amount  in  each  case  should  be  double  of  what  the  buyer 
had  paid.  This  edict  also  stated  the  faults  against  which  a 
warranty  was  implied  by  the  mere  fact  of  a  sale.  (D.  xxi.  1. 18.) 
Of  course,  any  others  might  be  made  the  subject  of  an  express 
agreement. 

The  buyer  was  bound  to  make  the  seller  the  real  owner  of 
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the  money  paid  as  the  price  {emptor  nummos  venditorU  facere 
cof/itur,  D.  xix.  1.  11.  2),  aud  was  also  bound  to  pay  interest 
on  the  purchase-money  from  the  day  when  he  had  received  the 
tiling  sold.     (D.  xix.  1.  13.  20.) 

The  lines  cited  in  the  text  are  from  //.  7.  472 ;  probably  the 
alii  versus  alluded  to  are  those  describing  the  exchange  be- 
tween Glaucus  and  Diomede.     (//.  6.  235.) 


3.  Cum  autem  emptio  et  venditio 
contracta  sit,  quod  effici  diximus 
simul  atque  de  pretio  conyenerit, 
com  sine  scriptura  res  agitur,  peri- 
culum  rei  venditce  statim  ad  emp- 
torem  pertinet,  tametsi  adliuc  ea  res 
emptori  tradita  non  sit  Itaque  si 
homo  mortuus  sit  vel  aliqua  parte 
corporis  lapsus  fuerit,  aut  a'des  totte 
vel  aliqua  ex  parte  incendio  con- 
sumptffi  fuerint,  aut  fundus  vi  iiu- 
minis  totus  vel  aliqua  ex  parte  ab- 
latns  sit,  sive  etiam  inundatione  aqua; 
aut  arboribus  turbine  dejectis  longe 
minor  aut  deterior  esse  co?perit,  emp- 
toris  damnum  est,  cui  necesse  est, 
licet  rem  non  fuerit  nactus,  pretium 
solvere.  Qnicquid  enim  sine  dolo  et 
culpa  venditoris  accidit,  in  eo  vendi- 
tor securus  est  Sed  etsi  post  emp- 
tionem  fundo  aliquid  per  alluvionem 
accessit,  ad  emptoris  commodum  per- 
tinet;  nam  et  commodum  ejus  esse 
debet  ci^us  periculum  est  Quod  si 
fugerit  homo  qui  veniit,  aut  sur- 
reptus  fuerit,  ita  ut  neque  dolus 
Deque  culpa  venditoris  interveniat, 
animadvertendum  erit  an  custodiam 
ejus  usque  ad  traditionem  venditor 
susceperit :  sane  enim  si  susccpit,  ad 
ipsius  periculum  in  casus  pertinet;  si 
non  suscepit,  securus  est  Idem  et 
in  ceteris  animalibus  ceterisque  rebus 
intelligimus :  utiqne  taraen  vindica- 
tionem  rei  et  condictionem  exhibcre 
dobebit  emptori,  quia  sane  qui  non- 
dum  rem  emptori  tradidit,  adliuc  ix>se 
dominus  est  Idem  est  etiam  de 
fUrti  et  de  damni  injurice  actione. 


3.  As  soon  as  the  sale  is  con- 
tracted, that  is,  in  the  case  of  a  sale 
made  without  writing,  when  the  parties 
have  agreed  on  the  price,  all  risk  at- 
taching to  the  thing  sold  falls  upon 
the  purchaser,  although  the  tiling  has 
not  yet  been  delivered  to  him.  There- 
fore, if  the  slave  dies  or  receives  an 
ii\)uiy  in  any  part  of  his  body ;  or  a 
whole  or  a  portion  of  the  house  is 
burnt ;  or  a  whole  or  a  portion  of  the 
land  is  carried  away  by  the  force  of  a 
flood,  or  is  diminished  or  deteriorated 
by*  an  inundation,  or  by  a  tempest 
making  havoc  with  the  trees,  the  loss 
falls  on  the  purchaser,  and  although 
he  does  not  receive  the  thing,  he  is 
obliged  to  pay  the  price,  for  the  seller 
does  not  suffer  for  anything  which 
happens  witliout  any  design  or  fault 
of  his.  On  the  other  hand,  if  after 
the  sale  the  land  is  increased  by  allu- 
vion, it  is  the  purchaser  who  receives 
the  advantage,  for  he  who  bears  the 
risk  of  harm,  ought  to  receive  tho 
benefit  of  all  tliat  is  advantageous. 
If  a  slave  who  has  been  sold,  runs 
away  or  is  stolen,  without  any  fraud 
or  fault  on  the  part  of  the  stiller,  we 
must  inquire  whether  tho  seller 
undertook  to  keep  him  safely  until 
he  was  delivered  over;  if  ho  under- 
took Uiis,  what  happens  is  at  his 
risk;  if  he  did  not  undertake  it,  he 
is  not  responsible.  The  same  would 
hold  in  the  case  of  any  other  animal 
or  any  other  thing,  but  the  seller  is 
in  any  case  bound  to  make  over  to 
tlie  purchaser  his  right  to  a  real  or 
personal  action,  for  the  person  who 
has  not  delivered  the  thing  is  still  its 
owner;  and  it  is  the  same  with  regard 
to  the  action  of  theft,  and  the  action 
damni  injuria, 

D.  xviii.  6-8  ;  D.  xviii.  1.  35.  4. 

If  the  seller  were  proprietor  of  the  thing  sold,  he  would 

II  u 
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retain  this  proprietorship  {dominium)  until  he  delivered  it  to 
the  huyer,  and  tlie  buyer  received  it,  or  until  the  property  in  it 
was  passed  by  the  buyer  having  paid  the  price,  or  given  security 
for  it,  or  in  some  way  satisfied  the  seller  {are  sofuto,  vel  Jlde- 
jussore  datOy  vel  alias  satisfaeto,  D.  xiv.  4.  5.  18).  Until 
this  delivery,  he  retained  the  thing  in  liis  custody,  and  if  it  had, 
meanwhile,  any  accretion,  or  suffered  any  diminution,  he  was 
still  the  dominus  of  the  thing  which  was  increased  or  decreased, 
and  so  the  rule  res  domifio  perit  may  be  said  to  have  been  true 
of  him.  But  his  obligation  bound  him  to  deliver  the  thing 
exactly  in  the  state  in  which  it  might  happen  to  be  at  the  time 
of  delivery ;  and  so  it  made  no  real  difference  to  him  whether 
there  was  an  accretion  or  diminution.  But  whatever  happened 
to  the  thing  sold,  the  price  fixed  on  remained  due.  For  the 
obligation  of  the  buyer  being  a  distinct  and  independent  obli- 
gation, the  price  could  not  alter,  but  i-emained  fixed.  The 
seller  was,  however,  answerable  for  the  care  with  which  he  pre- 
served the  thing  while  in  his  custody,  per iculum  rei  ad  emplo- 
rem  pertinet  dummodo  custodiam  venditor  aut  traditionem 
prastet,  (D.  xlvii.  2.  14.  pr.)  And  ho  was  not  only  bound 
to  guard  against  gross  and  ordinary  negligence  {dolum  et  cul- 
ptim  prtestare,  D.  xiii.  G.  6.  2),  but  to  preserve  it  more  care- 
fully even  than  his  own  property,  diligentiam  prti^stet  exactio- 
rem,  quam  in  suis  rehus  adhiheret,     (D.  xviii.  G.  8.) 

The  actio  furti  and  the  actio  damni  injurim  are  noticed  in 
Tit.  1  and  4  of  the  Fourth  Book. 

4.  Emptio  tarn  sub  conditione  quom  4.  A  sale  may  be  made  condition' 

pure  con  trabi  potest :  sub  conditione,  ally  or  unconditionally;  conditionally* 

Teluti  si  SticLus  intra  certum  diem  as  for  example,  '*  If  Sticbus  suits  you 

tibi  placuorit,  erit  tibi  emptus  aureis  witbin  a  certain  time,   be  shall  bo 

tot  purchased  by  you  at  such  a  price.*' 

Gai.  ui.  146. 

In  such  an  instance  as  that  in  the  text,  the  jurists  said  that 
the  sale  was  a  pur  a  emptio,  qua  sub  conditione  resolvitur. 
(D.  xli.  4.  2.  5.)  Stichus  is  sold,  but  within  a  certain  time 
the  contract  may  be  rescinded. 

The  generic  name  for  the  accessory  agreements  which  modi- 
fied the  principal  contract  was  pacta.  Some  of  these  pacta 
are  treated  of  at  considerable  length  in  the  Digest  (D.  xviii.  2 
and  3),  different  names  being  appropriated  to  those  most  fre- 
quently in  use ;  as,  for  instance,  the  in  diem  addictio,  when 
die  thing  was  sold,  but  if  the  seller  had  a  better  offer  within  a 
certain  time,  the  contract  might  be  rescinded  (D.  xviii.  2) ;  and 
the  lex  commissoria,  which  was  a  general  agreement  for  the 
rescission  of  the  contract  if  either  party  violated  its  terms^  and 
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was  especially  used  to  enable  tlie  seller  to  demand  back  tbe 
tiling  sold,  if  tbe  price  was  not  paid  by  a  certain  day. 

We  may  obseiTe  tbat  the  Code  (iv.  44.  2  and  8)  permits  a 
seller,  at  all  times,  to  rescind  a  contract  if  be  had  not  received 
half  its  real  value. 


5.  Loca  sacra  vel  religiosa,  item 
pnblica,  velati  fomm,  basilicam  frus- 
tra  quis  Rciens  emit  Quic  tamen  si 
pro  profanis  vel  privatis  dcceptus  a 
venditore  emerit,  babebit  actionem 
ex  empto  quod  non  habere  ei  lic«at, 
ut  conscquator  quod  sua  interest  de- 
ceptum  non  esse.  Idem  juris  est,  si 
hominem  Uberum  pro  servo  emerit. 


5.  A  sale  is  void  when  a  person 
knowingly  purchases  a  sacred  or  reli- 
gious place,  or  a  public  place,  such 
as  a  Forum  or  Basilica.  If,  however, 
deceived  by  the  vendor,  he  has  sup- 
posed that  what  he  was  buying  was 
profane  or  private,  as  he  cannot  have 
what  he  purchased,  he  may  bring  an 
action  ex  empto  to  recover  whatever 
it  would  have  been  worth  to  him  not 
to  have  been  deceived.  It  is  the 
same  if  he  has  purchased  a  free  man, 
supposing  him  to  be  a  slave. 

D.  xviii.  1.  4.  6 ;  D.  xriu.  1.  02.  1. 

This  paragraph  is  probably  inserted  in  order  to  contrast  the 
effects  of  a  contract  of  sale  with  those  of  a  stipulation.  In  the 
strict  civil  law,  ignorance  that  a  thing  was  not  a  subject  of 
commerce,  would  not  help  the  person  who  had  stipulated  for  it. 
But  in  a  contract  of  sale,  if  the  seller  had,  and  he  had  not, 
known  the  real  character  of  the  thing  he  was  buying,  tlie  buyer 
could  recover  against  the  seller  anything  he  lost  by  entering 
into  the  bargain ;  for  instance,  he  would  not  only  receive  back 
the  purchase- money,  but  also  would  be  entitled  to  interest  upon 
it  from  the  date  of  its  payment. 

The  contract  of  sale  gave  rise  to  two  direct  actions,  the  actio 
ex  vendito,  or  vendiii,  belonging  to  the  seller,  and  the  actio  ex 
empto  or  empti,  mentioned  in  the  text  belonging  to  the  buyer. 


Tit.  XXIV.    DE  LOCATIONE  ET  CONDUCTIONE. 


Ijocatio  et  condnctio  proxima  est 
eroptioni  et  venditioni,  iisdemque 
juris  regulis  consistit :  nam  ut  emptio 
et  venditio  ita  contrahitur  si  de  pretio 
convcnerit,  sic  etiam  locatio  et  con- 
dnctio ita  contrahi  intelligitur  si 
merccs  constituta  sit;  et  competit 
locatori  quidem  locati  actio,  conduc- 
tori  vero  conducti. 


The  contract  of  letting  to  hire  ap- 
proaches very  nearly  to  that  of  sale, 
and  is  governed  by  the  same  rules 
of  law.  As  tlie  contract  of  sale  is 
formed  as  soon  as  a  price  is  fixed, 
so  a  contract  of  letting  to  hire  is 
formed  as  soon  as  the  amount  to  be 
paid  for  the  hiring  has  been  agreed 
on ;  and  the  letter  has  an  action  locatx^ 
and  the  hirer  an  action  conducii. 


D.  xix.  2.  2,  and  15,  pr. 

The  contract  of  letting  on  hire  {locaiio-conductio),  like  that 
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of  sale,  was  complete  by  the  mere  consent  of  the  parties,  and, 
like  it,  produced  only  personal  obligations,  and  not  any  real 
rights.  The  hirer  was,  however,  not  even  entitled  to  the  pos- 
sessio :  tlie  latter  still  remained  the  possessor  in  the  eye  of  the 
law,  his  duty  not  hQing jprastare  rem  licere  habere,  hnt jprastare 
re/rui,  uti,  licere. 

There  were  three  principal  heads  of  this  contract :  1,  locatio- 
conductio  rerum,  when  one  person  let  a  thing  and  another 
hired  it ;  2,  locatio-conductio  operarum,  when  one  person  let 
his  services  and  anotlier  hired  them ;  3,  locatio-conductio  operis, 
where  one  person  contracted  that  a  particular  piece  of  work 
should  be  done,  and  another  contracted  to  do  it.  If  in  such  a 
contract  we  look  at  the  labour,  &c.  expended  on  the  work,  we 
should  naturally  call  the  person  who  did  the  work  the  locator^ 
as  it  was  he  who  let  out  his  services  for  its  performance ;  but  the 
Boman  jurists  generally  looked  at  the  work  itself  that  was  to 
be  done,  and  spoke  of  the  person  who  contracted  for  its  per- 
formance, «.  e,  gave  it  out,  as  its  locator,  and  the  person  who  en- 
gaged to  perform  or  execute  it,  i.  e,  took  it  in,  as  the  conductor. 
The  price  of,  or  consideration  for,  the  letting,  was  generally 
called  werer^^,  some\imQ%  pretium,  and  in  the  case  of  the  letting 
of  houses  or  land,  pensio  or  reditus.  In  particular  contracts, 
the  conductor  had  special  names,  as  the  hirer  of  a  house  was 
called  inquilinus,  of  a  farm,  colotius. 

The  duty  of  the  latter  was  to  guarantee  the  hirer  against 
eviction,  and  to  reimburse  him  for  any  useful  or  necessary 
expenses  he  had  incurred ;  the  duty  of  the  hirer  was  to  take 
care  of  the  thing  hired  (see  paragr.  4),  to  give  up  the  thing 
liired  at  the  end  of  the  term  for  which  it  was  let,  and  to  pay  the 
price  agreed  on. 

The  text  gives  us  the  names  of  the  personal  actions  which 
belonged  to  the  latter  and  the  hirers  respectively,  the  former 
having  the  actio  locati,  the  latter  the  actio  conducti.  But 
actions  of  a  very  different  kind  were  sometimes  connected  with 
this  contract.  In  the  case  of  land  let  to  hire,  it  was  usual  to 
specify  certain  instruments  of  farming  and  other  property  of  the 
lurer,  which  were  to  be  a  security  for  the  payment  of  the  rent, 
and  a  real  action,  termed  the  actio  Serviana,  because  first 
introduced  by  the  preetor  Servius,  was  given  to  the  latter  to 
enforce  his  right  to  these  things  in  case  of  nonpayment  of  the 
rent ;  this  action  was  gradually  extended  in  its  e£fects,  and  was 
used  to  enforce  the  rights  of  a  creditor  over  anything  given  in 
pledge.  When  houses  or  other  buildings  were  let,  and  the  rent 
was  secured  in  a  similar  way,  a  parallel  action,  termed  the  actio 
quasi  Serviana  was  given  to  enforce  the  security.  (See  Bk.  iv. 
Tit.  6.  7.)      The  praetor,  too,  gave  an  interdict  termed  the 
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ititerdictum  Salvianum,  bv  which  the  letter  enforced  a  claim 
to  certain  things,  in  case  possession  was  refused  by  the  hirer, 
after  his  hiring  was  at  an  end.     (See  Bk.  iv.  Tit.  15.  3.) 

1.  What  we  have  said  above  of  a 
sale  in  which  the  price  is  to  be  fixed 
by  the  decision  of  a  third  person, 
may  be  applied  to  the  contract  of 
letting  to  hire,  if  the  amonnt  to  be 
paid  for  the  hire  is  left  to  the  deci- 
sion of  a  third  person.  Accordingly, 
if  any  one  gives  clothes  to  a  fuller 
to  be  cleaned,  or  to  a  tailor  to  be 
mended,  without  fixing  the  sum  to 
be  paid  for  their  work,  a  contract  of 
letting  to  hire  cannot  properly  be 
said  to  be  made;  but  the  circum- 
stances furnish  ground  for  an  action 
prtncriptis  verbis, 

Gai.  iii.  143 ;  D.  xix.  2.  25,  pr. 

Qua  de  causae  i,  e.  "  the  price  ought  to  be  determined,  and, 
therefore,"  &c. ;  the  passage  is  taken  rather  unconnectedly  out 
of  Gaius. 

Actio  prascriptis  verbis.     (See  note  on  Tit.  13.  2.) 


1.  Et  quff!  supra  diximus,  si  alieno 
arbitrio  prctium  promissum  fuerit, 
eadem  et  de  locatione  et  conductione 
dicta  esse  intelligamus,  si  alieno  arbi- 
trio merces  permissa  fuerit  Qua  de 
causa,  si  fulloni  polienda  curandave, 
aut  sarcinatori  sarcienda  vestimenta 
quis  dederit,  nulla  statim  mercede 
constituta,  sed  postea  tantum  daturus 
quantum  inter  eos  convenerit,  non 
proprie  locatio  ct  conductio  contrahi 
intelligitur,  sed  eo  nomine  actio  pne- 
scriptis  verbis  datur. 


2.  Prseterea,  sicut  vulgo  queereba- 
tur,  an  permutatis  rebus  emptio  et 
venditio  contrahitur,  ita  quoeri  solebat 
de  locatione  et  conductione,  si  forte 
rem  aliquam  tibi  utendam  sive  fru- 
endam  quis  dederit,  et  invicem  a  te 
aliam  rem  utendam  sive  fruendam 
acceperit  £t  placuit  non  esse  loca- 
tionem  et  condnctionem,  sed  pro- 
prium  genus  esse  contractus :  veluti 
si,  cum  unum  bovem  quis  haberet  et 
vicinus  ejus  unum,  placuerit  inter 
eos  ut  per  denos  dies  invicem  boves 
commodarent  ut  opus  facerent,  et 
apud  alterum  bos  periit,  neqne  locati 
vel  conducti  neque  commodati  com- 
petit  actio,  quia  non  fuit  gratuitum 
commodatum  ;  verum  pnescriptis  ver- 
bis agendum  est. 


2.  Moreover,  just  as  the  question 
was  often  asked,  whether  a  contract 
of  sale  was  formed  by  exchange,  a 
similar  question  arose  with  respect  to 
the  contract  of  letting  to  hire,  in 
case  any  one  gave  you  a  thing  to  use 
or  take  the  fhiits  of,  and  in  return 
received  from  you  something  else  of 
which  he  was  to  have  the  fruits  or 
use.  It  has  been  decided  that  this 
is  not  a  contract  of  letting  to  hire, 
but  a  distinct  kind  of  contract  For 
example,  if  two  neighbours  have 
each  an  ox,  ani  agree  each  to  lend 
the  other  his  ox  for  ten  days  to  make 
use  of,  and  one  of  the  oxen  dies 
while  in  the  care  of  the  person  to 
whom  it  does  not  belong,  there  wiU 
not  be  an  action  locati,  or  conducti, 
or  commodati,  since  the  loan  was  not 
gratuitous,  but  an  action  pratcriptis 
verbis. 


On.  iii.  144 ;  D.  xix.  6.  17.  3. 


3.  Adeo  autem  familiaritatem  ali- 
quam inter  se  habere  >identur  emptio 
et  venditio,  item  locatio  et  conductio, 
nt  in  quibusdam  causis  quasri  soleat, 
utmra  emptio  et  venditio  contrahatur, 
an  locatio  et  conductio:  at  ecce  de 


3.  Contracts  of  sale  and  of  letting 
to  hire  are  so  nearly  connected,  that 
in  some  cases  it  is  questioned  whe- 
ther the  contract  is  one  or  tlie  other. 
For  instance,  when  lands  are  deli- 
vered over  to  be  enjoyed  for  ever, 
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praxliis  qurc  perpetuo  quibusdam  fni- 
enda  traduntur,  id  est,  ut  quamdiu 
pensio  sive  reditus  pro  his  domino 
pra^tetur,  neque  ipsi  conductori  ne- 
qae  hercdi  ejus,  cuive  conductor  be- 
reave ^us  id  pra'dium  vendiderit  aut 
donaverit  aut  dotis  nomine  dederit, 
aliove  quoquo  modo  alienaverit,  au- 
ferre  liceat  Sed  talis  contractus 
quia  inter  veteres  dubitabatur,  et  a 
quibusdam  loeatio,  a  qnibusdam  ven- 
ditio  existimabatur,  lex  Zenoniana 
lata  est,  qua;  emphyteuseos  contrac- 
tus propriam  statuit  naturam,  neque 
ad  locationem  neque  ad  venditionem 
inclinantem,  sed  suis  pactionibus  ful- 
ciendam.  £t  si  quidem  aliquid  pac- 
tum fuerit,  boo  ita  obtinere  ac  si 
natura  talis  esset  contractus:  sin 
autem  nihil  de  pcriculo  rei  fuerit 
pactum,  tunc  si  quidem  totius  rei  in- 
teritus  accesserit,  ad  dominum  super 
hoc  redundare  periculum ;  sin  parti- 
cularis,  ad  emphyteuticarium  hiyus- 
modi  damniun  venire.  Quo  jure 
utimur. 


that  is,  that  as  long  as  the  rent  is 
paid  for  the  land  to  the  owner,  he 
cannot  take  away  the  land  from  the 
hirer  or  his  heir,  or  any  one  to  whom 
the  hirer  or  his  heir  has  sold,  or 
given,  or  made  a  do^Ty  of  the  land. 
As  the  ancients  were  in  doubt  as  to 
this  contract,  some  regarding  it  as  a 
letting  to  hire,  and  some  as  a  sale, 
Uie  constitution  of  Zeno  was  made, 
which  declared  that  the  contract  of 
emphyteusis  was  of  a  special  nature, 
and  was  not  to  be  confounded  either 
with  letting  to  hire  or  with  sale,  but 
rested  upon  its  own  peculiar  agree- 
ments ;  and  that  if  any  special  agree- 
ment was  made,  it  was  to  be  observed 
as  if  to  have  such  an  agreement  was 
part  of  the  nature  of  the  contract; 
but  if  no  agreement  was  made  as  to 
the  risks  the  thing  might  undergo, 
the  risk  of  a  total  loss  should  fall 
upon  the  owner,  and  the  detriment 
of  a  partial  loss  upon  the  occupier ; 
and  tliis  we  still  wish  to  be  considered 
the  law. 


GAi.iii.  145;  C.  iv.  C6.  1. 

We  have  already  given  an  account  of  emphyteusis  in  the 
note  to  Bk.  ii.  Tit.  6.  6. 

Tlie  law  would  naturally  contemplate  the  contract  under 
which  the  possessor  entered  as  a  locatio-conductio ;  hut  tlie 
dominus  seemed  to  have  parted  with  so  much  of  his  interest, 
that  it  appeared  douhtful  whether  it  ought  not  rather  to  be 
considered  as  a  sale. 


4.  Item  quaeritur,  si  cum  aurifice 
Tidus  convenerit  ut  is  ex  auro  suo 
certi  ponderis  ccrtaeque  forma)  anuloa 
ei  faccrct,  et  accipcret  verbi  gratia 
anreos  deeem,  utrum  emptio  et  ven- 
ditio  contrahi  videatur,  an  locatio  et 
conductio  1  Gassius  ait,  materioe  qui- 
dem emptionem  et  venditionem  con- 
trahi, operoe  autem  locationem  et 
conductionem ;  sed  placuit  tantum 
emptionem  et  venditionem  contrahi. 
Quod  si  suum  aurum  Titius  dederit 
merccde  pro  opera  constituta,  dubium 
non  est  quin  locatio  et  conductio  sit. 


Gai.  iii, 


4.  It  is  also  questioned  whether, 
when  Titius  has  agreed  with  a  gold- 
smith to  make  him  rings  of  a  certain 
weight  and  pattern,  out  of  gold  be- 
longing to  the  goldsmith  himself,  the 
goldsmith  to  receive,  for  example, 
ten  aurei,  whctlier  the  contract  is  one 
of  sale  or  letting  to  hire.  Gassius 
says  that  there  is  a  sale  of  the  mate- 
rial, and  a  letting  to  hire  of  the  gold- 
smith's work;  but  it  has  been  de- 
cided that  there  is  only  a  contract  of 
sale.  If  Titius  gives  the  gold,  and  a 
sum  is  agreed  on  to  be  paid  for  the 
work,  there  is  no  doubt  that  the  con- 
tract is  then  one  of  letting  to  hire. 

147. 

5.  Conductor  omnia  secundum  le-  5.  The  hirer  ought  to  do  every- 

gem  conduotionis  facere  debet;  et  si      thing  according  to  the  terms  of  his 
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hiring,  and  if  anything  has  been 
omiiied  in  tliese  tenni,  be  ought  to 
supply  it  according  to  the  rules  of 
equity.  He  who  has  given  or  pro- 
mised a  Biun  for  the  liira  of  clotlies 
or  Bilver,  or  a  b«ant  of  burden,  is  re- 
quired to  bestow  as  great  care  on  the 
safe  cnstody  of  Ihe  thing  he  hires,  a* 
the  most  careful  father  of  a  family 
hestova  on  the  custody  of  his  own 
property.  If  lie  bestows  socb  care, 
but  losea  the  thing  through  some 
accident,  he  is  not  bound  to  restore  it. 
D.  liz.  1.  as.  3.  T, 

0.  lIortDO   conduclore  intra  tera-  (1.    If  the  hirer  dies  during  the 

pora  condnctionis,  heres  ejus  codem      time  of  his  hiring,  his  heir  succeeds 
jnre  in  condoctione  saccedit.  to  all  the  rights  given  him  by  the 


n  lege  pnetennissum  fueiil,  id 
ex  bono  et  a^uo  deliet  pra^slare. 
Qui  pro  usu  aut  vesti  men  torn  m  ant 
Brt;eDti  nut  Jmnenti  mcrcedcm  aut 
dedit  aut  promisil,  ab  eo  custodia 
talis  desideratur,  qualem  Uiligentissi- 
muB  pateriamilias  suis  rebiw  adbibet; 
quam  si  pnestiterit,  et  aliqao  casa 
rem  amiserit,  de  restituenda  ea  non 
tenebilur. 


C.  iv.  as.  10. 

Of  coarse  in  a  hcatio-condactio  operarum  or  operis,  the 
death  of  the  peiBon  who  gave  his  services  tertninated  the 
contract. 

The  contract,  in  the  case  of  a  localio-condiiclto  rei,  was  also 
terminated  hy  the  sale  of  the  thing  hired.  The  buyer  was  not 
considered  bound  by  the  contract.  Emptori/undi  non  necesne 
est  stare  coIonuHi,ciii  prior  domiii>i»  locavit;  nisi  ea  lege  emit 
(C.  iv.  05.  9);  but  the  conductor  could  demand  compensation 
from  the  locator.  The  contract  ceasiug  if  the  thing  was  sold 
Ber\'es  clearly  to  distinguish  the  interest  of  the  conductor  from 
a  usufruct.  The  conductor  had  no  real  interest  in  the  thing, 
but  only  a  personal  right  against  the  locator,  while  the  nsu- 
fructunry  bad  a  servitude,  i.  e.  a  retd  right,  in  the  thing.  The 
whole  of  the  tiling  over  which  the  usufruct  extended  could  not 
be  sold,  because  part  of  it,  namely  the  usufruct,  had  already 
been  parted  with. 

The  contract  was  also  terminated  if  the  rent  was  two  years  in 
nrrcar  (D.  xix.  2.  5i.  1);  it  the  conductor  grossly  misused  the 
thing  hired  {Civ,  65.  3) ;  if  the /oc«(or  had  indispensable  need 
of  it  {C.  ib.) ;  or  if  the  conductor  was  prevented  from  getting 
benefit  from  it.     (D.  xix.  2.  IS.  7.) 


Tit.  XXV.    DE  SOCIETATE. 


Sedetatem  eture  solemm  ant  toto-  A  partnership  ia  formed  rither  of 

rum  bonormn,  qnam  Oned  spaeialiter      the  whole  goods  of  th«  eoDtraeting 
Koaiowpa^law    appellant,   ant    nnini      paitUa,  to  which  the  Oreeks  give  the 
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alicnjiis  nogotiAtionis,  velnti  manci-  special  name  of  Koivoirpa^ia,  or  for 

pionim    cmondonim    vendendorum-  somo  particular  basiness,  as  the  sale 

qnc,  aiit  olci,  ^ini,  fnimcnti  cmendi  or  purchase  of  slaves,  wine,  oil,  or 

Tendcndique.  wheat 

Gai.  iii.  1-18. 

Perhaps  originally  a  contract  of  partnerahip  was. only  com- 
plete when  put  in  execution  by  the  parties ;  but  at  a  very  early 
period  of  Roman  law  the  consent  of  the  parties  alone  made  it 
obligatory. 

1'he  text,  borrowed  from  Gains  (iii.  148),  gives  the  general 
division  of  partnerships  into  two  classes,  according  as  they  arc 
universal  or  particular.  In  the  Digest  we  have  a  further  divi- 
sion by  distinguishing  five  kinds  of  partnership.    (D.  xvii.  2.  5.) 

1.  SocieUxH  univorHorum  boNorum,  in  which  everything  be- 
longing or  accruing  in  any  way  to  each  partner  is  held  in 
common.     (D.  xvii.  2.  1.  1.) 

2.  Socieiafi  ufiiversorum  qua*  ex  qiuestu  veniunt,  i,e,  of  all 
things  which  are  gained  or  acquired  by  each  partner  through 
such  transactions  as  were  contemplated  in  the  formation  of  the 
contract;  but  not  of  things  belonging  or  accruing  in  other 
ways,  such  as  inheritances  or  legacies. 

3.  Sfwiefas  ncffotationis  alien  jus,  formed  to  carry  on  a  par- 
ticular business. 

4.  Societas  vectigalis,  formed  to  carry  on  the  farming  of 
public  lands — a  mere  branch  of  the  last,  but  subject  to  special 
rules.     (D.  xvii.  2.  5.) 

5.  Societas  rei  unius,  when  one  or  more  particular  things 
arc  held  in  common. 


I.  £t  quidem  si  nihil  de  partibiis 
lucri  ct  damni  nominatiiu  convenerit, 
flcqualcs  scilicet  partes  et  in  lucro  ot 
in  damno  spectantar.  Quod  si  cx- 
pressR"  fuerint  partes,  hir.  son-ari  de- 
hent ;  nee  enim  ninquam  dubium 
fuit  quin  valeat  conventio,  si  duo  inter 
se  pact!  sunt  ut  ad  unum  quidem  dure 
partes  et  lucri  ct  damui  pertineant, 
ad  alium  tertia. 


1.  Unless  the  proportions  of  gain 
and  loss  have  been  specially  agreed 
on,  t)ie  shares  of  gain  and  loss  are 
equal.  If  they  have  been  agreed  on, 
effect  ought  to  be  given  to  the  agree- 
ment, for,  indeed,  the  validity  of  the 
agreement  has  never  been  questioned, 
if  two  partners  have  agreed  that  two- 
thirds  of  the  gain  and  loss  should 
belong  to  the  one,  and  one-third  to 
Uie  otlier. 


Gai.  iii.  150. 


^jQuales  par/esy  i.  e.  one  equal  share  of  the  whole,  not  pro- 
portional to  what  each  contributes. 


2.  Be  ilia  sane  conventione  quiesi- 
turn  est,  si  Titius  et  Soius  inter  so 
pacti  sunt  ut  ad  Tilium  lucri  dun^ 
partes  pertineant,  damni  tertia,  ad 
Seium  duie  partes  damni,  lucri  tertia, 


2.  But  doubts  have  been  raised  as 
to  the  following  agreement;  sup- 
posing Titius  and  Seius  have  agreed 
that  two-Uiirds  of  the  profit  and  one- 
third  of  the  loss  shall  belong  to  Titius, 
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■n  nU   debeat  Iiaberi   conventiof 

Quintua  Mu^us  contra  naturaln  Eocie- 
tatjg  talem  pactlonem  esse  existima- 
vit,  et  ob  ill  noii  esse  rslam  habea- 
dam.  SerriuB  Snlpitius  cajm  sen- 
tenlia  prEk>TaJuit,  cotitrft  aeasit,  quia 
BEppe  qiionmidam  itii  pretiosa  est 
opera  ia  societ^M,  ul  eos  Jnsttim  Bit 
eondilione  nieliore  in  societatem  od- 
mitti^  nam  et  ila  coiii  posae  societa- 
tem  nati  dobitator,  ut  alter  pccuniaia 
conferat,  alter  non  conferat,  et  tamen 
lucrum  inter  eoa  comnrnne  sit,  quia 
BDepe  opera  alic^jus  pro  pecunia  valet. 
Et  adeo  contra  Quinti  Mntii  senten- 
tiam  obtinuit,  nt  illud  quoque  consti- 
terit  posse  conveniri,  nt  quia  lucri 
partem  ferat,  4wnno  noo  tencatur ; 
qnod  et  ipsum  Serviua  convenienter 
sibi  eiistimaTiU  Quod  tamcn  ita  in- 
tolligi  oportot,  at  si  in  aliqua  re  lu- 
crum, in  aliqua  damnam  allatum  sit, 
compcnsatione  facta  solum  quod  su- 
perest  inteUigatur  lucri  esse. 


and  two-thinls  of  the  loss  tmd  one- 
third  ot  the  profit  shall  bebng  to 
Seius,  ought  such  an  ngreenient  to 
be  Talid?  QuiutDS  Uutins  consi- 
dered it  as  conlrai^  to  the  nature  of 
partnemliip,  and  as  therefore  not  to 
be  held  valid.  Seniua  Sulpidua,  on 
the  contraiy,  Khose  opinion  baa  pre- 
vailed, thought  it  valid,  as  ft^uenUy 
tlie  services  of  panimlar  partners 
are  so  valuable  that  it  ia  just  lo  give 
them  advantages  in  the  terms  of  the 
partnership.  There  can  be  no  doubt 
that  a  partnerehip  may  be  formed  on 
the  terms  of  one  partner  contiibuting 
money,  and  of  the  oilier  not  contri- 
huting,  while  jet  the  profit  is  com- 
mon to  both,  as  often  a  man's  labour 
ia  equivalent  to  money.  The  opinion, 
therefore,  contraiy  to  that  of  QointDS 
Mutins,  has  prevailed,  and  it  ia  ad- 
mitted that  by  special  agreement  a 
partner  may  share  the  prottt,  and  yet 
not  be  responsible  for  the  loss,  as 
Servtos  consistently  held.  This  must 
be  understood  as  meaning,  that,  if 
there  ia  profit  on  one  tj-anaaction  and 
loss  on  another,  the  accounts  moBt 
be  balanced,  and  only  the  net  profit 
be  reckoned  aa  profit 
Gai.  iii.  U9;  D.  zvii.  a.  30. 
A  pnrlQeTship  in  which  one  partner  was  totally  excluded 
tram  gain  was  void.  The  jurists  called  it  a  leonina  aocietas, 
as  the  other  partner  would  have  the  lion's  share.  (D.  xvii.  2. 
20.  1.) 

With  respect  to  the  power  of  one  partner  to  bind  another,  a 
point  not  touched  on  by  Justinian,  we  may  observe  that  as 
between  the  partners  themselveB,  any  one  who  acted  in  behalf 
of  the  rest  was  their  mandatory,  ond,  beyond  acta  of  pure 
administration  of  their  affairs,  could  only  be  empowered  to  act 
by  their  express  desire  {maiidatum).  If  lie  were  so  empowered, 
ho  had  an  action  against  them  for  all  expenses  and  losses  he 
incurred,  and  was  bound  to  account  to  them  for  die  profits. 
With  regard  to  third  persona,  as  the  Eoman  law,  strictly 
speaking,  took  no  notice  of  any  one  who  was  not  a  party  to 
the  particular  contract,  tliey  could  not  sue,  or  be  sued  by,  the 
romnining  partners,  who  were  not  parties.  The  pnetor,  how- 
ever, allowed  the  remaining  partners  to  sue  if  tbey  had  no 
other  moans  of  protecting  tlieir  interests  (D.  xiv.  3.  I,  S);  and 
the  stronger  to  sue,  if  the  partners  had  benefited  by  the  coo- 
tract     (D.  xvii.  2.  82.) 
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3.  niud  expcditum  est,  si  in  una 
caii5ta  pars  fuurit  cxpressa,  veliiti  in 
solo  liicro  yd  in  solo  dninno,  in  altera 
vero  omissa,  in  eo  quO(|ue  quod 
pnvterraissum  est,  canidem  partem 
acrvari. 


•').  Of  course  if  the  share  on  one 
side  only  is  expressly  agreed  on,  as 
on  the  side  of  proftt  only,  or  on  that 
of  loss  only,  the  same  share  is  to  be 
considered  as  held  on  the  side  of 
which  uo  mention  is  made. 


Gai.  iii.  150. 


4.  Manet  antcm  societas  eousque 
donee  in  eodf^m  consensu  persevora- 
vcrint ;  at  cum  aliquis  renuntiaveiit 
Hocietati,  solvitur  societas.  Sed  plane 
si  quis  callide  in  hoc  rcmintiavcrit  so- 
cietati,  ut  obveniens  aliquod  lucrum 
solus  habeat:  veluti  si  totonim  bo- 
norum  socius,  cum  ab  aliquo  heres 
esset  relictus,  in  hoc  renimtiaverit  so- 
cietaii  ut  hcreditatem  solus  lucrifacc- 
ret,  cogetur  hoc  lucnira  communi- 
carc;  si  quid  vero  lucrifaciat  quod 
non  captaverit,  ad  iiisum  solum  perti- 
net.  Ki  vero  cui  renuutiatum  est, 
quicquid  omnino  i)ost  renuntiatam 
Bocietatcm  acquiritiu:,  soli  conceditur. 


4.  A  partnership  continues  as  long 
as  the  i)artners  continue  to  agree  that 
it  shall  do  so ;  but  if  any  one  partner 
renounces  the  partnership,  then  tlie 
partnership  is  dissolved.  If,  however, 
he  makes  tliis  rc>nunciation  with  a 
secret  motive,  suoh  as  that  he  may 
alone  enjoy  a  gain  which  he  knows 
awaits  him;  for  instance,  if  when  a 
member  of  a  partnersliip  embracing 
all  the  property  of  each  of  the  part- 
ners, lie  renounces  the  partnership  to 
enjoy  alone  the  advantage  of  an  in- 
heritance left  him,  ho  is  compelled  to 
share  this  source  of  gain  with  his 
ptulners.  But  if  he  gains  anything 
without  such  previous  design,  he  alone 
profits  by  it :  while  the  partner  who 
has  received  his  renunciation  acquires 
alone  all  that  faUs  to  him  subse- 
quently. 

Gat.  iii.  ITil. 

The  contract  of  partnership  may  have  diffbrcnt  modifications. 
It  may  be  made  during  or  from  a  certain  time,  or  conditionally. 
(D.  xvii.  2.  1.)  But  there  can  he  no  partnership  to  last  for 
ever,  as  uo  one  can  he  forced  to  remain  a  partner  against  his 
Tvill.  (D.  xvii.  2.  70.)  Any  partner  may  renounce,  L  e,  with- 
draw, when  ho  pleases. 

The  remaining  paragraphs  of  this  Title  treat  of  the  modes 
in  which  the  partnersliip  may  bo  dissolved.  Ulpian,  enume- 
rating the  causes  of  the  dissolution  of  partnerships,  says, 
**  Societas  solvitur  ex  j)erso/iiSj  ex  rehus^  ex  volant  ate  y  ex 
actioney  (D.  xvii.  2.  OiJ.  10.)  Ex  personis^  when  one  of 
the  parties  is  dead  or  incapacitated ;  ex  rebus,  when  the  purpose 
of  the  partnership  is  effected,  or  its  subject-matter  has  ceased 
to  exist  (this  will  include  the  cases  of  confiscation  and  cession 
of  goods  given  in  paragraphs  7  and  8) ;  ex  voluntate,  wlien  one 
partner  ^vishes  to  withdraw ;  and  ex  actionem  when  one  partner 
compels  a  dissolution  of  partnership  by  action.  We  may  add 
ex  temjwrey  if  the  partnership  was  only  temporary. 

5.  Solvitiur  ailhuc    societas    etiam  5.  A  partnership  is  also  dissolved 

morte  socii,  quia  qui  societatem  con-      by  the  death  of  a  partner,  as  he  who 
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irahit,  certain  personam  sibi  eligit  enters  into  a  partnership  chooses  a 
Sed  et  si  consensu  pluriom  societas  particular  person  to  whom  he  binds 
contracta  sit,  morte  unius  socii  solvi-  himself.  And  even  if  there  are  more 
tur,  etsi  plures  supersint,  nisi  in  coe-  than  two  partners,  the  death  of  any 
unda  societate  aliter  convenerit.  one    dissolves    the    partnership    al- 

though more  than  one  survive,  unless 
on  the  formation  of  the  partnership 
it  has  been  otherwise  agreed. 

Gai.  iii.  152;  D.  xvii.  2.  05.  9. 

Although,  in  forming  the  partnership,  the  parties  might  agree 
that,  if  any  one  ceased  to  be  a  partner,  the  rest  should  still 
continue  partners,  or,  to  speak  more  accurately,  should  imme- 
diately and  without  fresh  agreement  form  a  new  partnership, 
yet  no  one  could  validly  make  it  part  of  the  contract  that  his 
heirs  should,  on  his  death,  be  admitted  partners  (D.  xvii.  2.  59), 
the  contract  being  personal.  The^was  an  exception  made  to 
this  rule  in  the  case  of  societates  uectigales.    (D.  xvii.  2.  59.) 

6.  Item  si  alic^jus  rei  contracta  0.  If  the  partnership  has  been 
societas  sit,  et  finis  negotio  impositus  formed  for  a  single  transaction,  when 
est,  finitur  societas.                                  the   transaction    is    completed,   the 

partnership  is  ended. 

D.  xvii.  2.  65.  10. 

7.  Publicatione  quoque  distrahi  so-  7.  It  is  evident,  also,  that  a  pari- 
cietatem  manifestum  est,  scilicet  si  nership  is  dissolved  by  the  oonfisca- 
universa  bona  socii  publicentur ;  nam  tion  of  all  the  property  of  a  partner ; 
cum  in  ejus  locum  alius  succedat,  for  this  partner,  as  he  is  replaced  by 
pi*o  mortuo  habetur.  a  successor,  is  considered  dead. 

D.  xvii.  2.  65.  12. 

S.  Item  si  quis  ex  sociis  mole  debit!  S.  So,  too,  if  one  of  the  partners, 

prsegravatus  bonis  suis  cesserit,  et  borne  down  by  the  weight  of  his 
ideo  propter  publica  aut  privata  de-  debts,  makes  a  cession  of  his  goods, 
bita  substantia  ejus  veneat,  solvitur  and  his  property  is  therefore  sold  to 
societas ;  sed  hoc  casu,  si  adhuc  con-  satisfy  his  debts,  public  or  private, 
sentiant  in  sodetatem,  nova  videtur  the  partnership  is  dissolved.  But  in 
incipere  societas.  this  case,  if  the  parties  agree  still  to 

continue  partners,  a  new  partnership 
would  seem  to  be  begun. 

Gai.  iii.  153, 154. 

The  persona  of  an  individual  might,  we  know,  be  destroyed 
even  in  his  lifetime,  as,  for  instance,  by  the  maxima  and  minor 
capitis  deminutioy  by  the  sale  of  his  property  in  the  mass, 
either  for  the  profit  of  the  treasury  in  the  case  of  criminals 
(sectio  bonorum),  or  of  private  individuals  in  certain  cases  of 
insolvency  (emptio  bonorum),  or  when  he  had  made  a  cessio 
bonorum  under  the  lex  Julia.  (See  Tit.  12  of  this  Book.) 
In  the  time  of  Justinian  sales  in  one  mass  of  a  whole  patrimony 
were  obsolete^  and  therefore  confiscation  (publicatio)  and  cessio 
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honornm  are  alone  mentioned  here,  and  these  as  taking  away  the 
fortune  of  the  partner,  and  not  as  destroying  liis  pemona. 

Of  course  the  piulnci*ship  miglit  be  immediately  renewed 
with  the  partner  whose  goods  had  been  confiscated  or  ceded  to 
creditors,  if  the  other  partners  were  willing  to  enter  into  what 
•was  really  a  new  partnership,  as  it  might  if  the  partner  had 
suffered  the  minor  deminutio;  for  partnership,  being  a  con- 
tract of  the  jus  gentium,  could  be  formed  with  a  stranger. 
(Gai.  iii.  154.) 


0.  Socius  socio  utrum  co  nomino 
tantum  teneatur  pro  socio  actione,  si 
quid  dolo  commiscrit^  siciit  is  qui  de- 
poni  apud  se  pa<%sus  est,  an  etiam 
culpa?,  id  est  dusidi.i3  atque  nogli- 
geutim  nomine,  qu.a^situm  est :  pni'- 
valuit  tamcn  etiam  culpfc  nonune 
leneri  enm.  Culpa  autem  non  ad  ex- 
actissimam  dili<,'entiain  dirigenda  est : 
Bufficit  enim  talcm  diligentiam  in 
communibus  rebus  adhibere  socium, 
qualcra  suis  rebus  adhibere  solet ; 
nam  qui  parum  diligcntoni  socium 
sibi  assuniit,  dc  so  queri  debet. 


0.  It  has  been  questioned  whether 
one  partner  can  be  made  answerable 
to  another  by  the  action  pro  sucio^  if 
ho  has  been  guilty  of  malicious 
wrong,  as  a  depositary  i>*>  or  wliether 
also  for  a  fault,  tliat  is,  for  careless- 
ness and  negligence.  The  0])inion 
has  prevailed  that  he  is  also  answer- 
able for  a  fault,  but  the  fault  is  not 
to  be  measured  by  a  standard  of  the 
most  perfect  carefulness  possible.  It 
is  sufhcient  that  he  should  be  as  care- 
ful of  things  belonging  to  the  part- 
nership as  he  is  of  his  own  property. 
For  ho  who  accepts  as  partner  a  per- 
son of  careless  habits,  has  only  him- 
self to  blame. 


D.  x^^i.  2.  72, 

Societas  jus  quodammodo  fraternitatis  in  se  hahet, '  (D. 
17.  2.  63.)  Hence  each  partner  had  something  of  a  brotherly 
allowance  (termed  tlio  henejicium  comjwtentite)  made  for  him, 
and  was  only  held  responsible  to  the  extent  of  liis  means  and 
power  of  action ;  wliile,  if  ho  were  condemned  in  an  action 
jpro  socio,  he  was  marked  with  infamy. 

The  action  pro  socio  was  the  remedy  in  almost  every  case 
that  could  arise  between  partners.  It  was  employed,  for  in- 
stance, to  enforce  accounts,  to  get  compensation  for  losses,  and 
to  dissolve  the  partnership.  If  any  partner  was  guilty  of  a  de- 
linquency, such  as  theft,  he  would  bo  made  amenable  by  such 
actions  as  the  actio  furti,  vi  honorum  raptor um  legis  Aquiliiv, 
of  which  we  read  in  the  Fourth  Book.  There  was  also  another 
action  peculiar  to  partnerships,  called  tlie  actio  commnni 
dividundo,  which  was  brought  to  procure  a  partition,  by  the 
judex,  of  the  common  proi)erty.     (See  Introd.  sec.  105.) 

If  one  person,  who  was  bound  to  another  by  a  contract, 
designedly  injured  him  with  respect  to  anything  included  in  the 
contract,  this  wilful  injury  was  termed  do/us;  if  he  was  the 
means  of  an  injury  not  designed  being  inflicted,  this  injur)', 
unless  it  was  the  result  of  unavoidable  accident,  was  termed 
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culpa.  This  culpa  wonld  naturally  admit  of  degrees.  The 
&ult  might  be  one  which  any  man  in  Itis  senses  would  have 
scrupled  to  commit,  and  it  was  then  termed  lata  nilpa  {lata 
culpa  est  iiimia  negligentia,  id  est,  non  intelligere  quod 
omnes  intellif/unt.  D.  I.  16.  218.  2) ;  or  it  might  consist  in  foil- 
ing short  of  tho  highest  standard  of  careiiilness  to  avoid  injury 
that  could  be  found ;  such,  for  instance,  as  the  carefulness  em- 
ployed in  the  management  of  affairs  by  a  person  who  would  de- 
serve to  be  called  hoiiun pateTfamiliax,  nud  the  culpa  was  then 
termed  levU  or  levinsima.  Or,  again,  it  might  consist  in  falling 
short  of  tlie  care  which  the  person  guilty  of  the  culpa  was  accus- 
tomed to  bestow  on  his  own  affairs.  In  this  lust  case  wo  no 
longer  measure  by  an  ahsulutu  standard,  but  ti  relative  one ; 
what  is  culpa  in  one  man  is  not  in  another,  and  modem  writers 
have  therefore  spoken  of  it  as  being  culpa  levk  in  coricreto,  i.  e. 
as  seen  in  and  measured  by  the  particular  individual,  opposed 
to  the  culpa  tevix  in  abstracto,  i.e.  estimated  by  an  absolute 
standard.  The  lata  culpa  was  treated  very  mueh  on  the  same 
tooting  with  dulun,  as  there  always  seems  something  wilful  in 
tho  extreme  negligence,  the  crama  iifgligentia,  which  charac- 
terised the  lata  culpa.  The  text  affords  us  an  example  of  tlio 
difference  between  the  culpa  hviv  in  absfracto  ond  the  culpa 
li-iix  in  coHcreto.  The  sociux  is  not  bound  to  render  exaclin- 
sima  dilie/cntia,  he  is  not  to  be  answerable  for  tlie  perfect  care 
of  a  bonus  patrrfumilias,  but  he  is  to  be  judged  by  the  amount 
of  care  which  he  bestows  on  his  own  property.  This  may 
hapjien  to  be  as  great  as  that  of  a  banns  pali:rfamilias,  but  it 
may  also  happen  to  bo  much  less ;  so  that,  practically,  though 
not  necessarily,  tho  culpa  Icrix  in  concrcto  implies  a  lower 
degree  of  responsibility  than  the  culpa  lecis  in  abstracts: 
and  lieucc  many  commentators  arrange  the  culpa,  when  thus 
considcri'd  in  concreto,  as  belonging  to  the  culpa  lata,  and  not 
to  tho  culpa  lecis.  IVe  cannot  properly  consider  it  as  belonging 
to  the  one  more  than  the  oilier,  because  it  would  depend  on  tho 
character  of  tlie  individual  to  which  it  most  nearly  approached. 
Tho  teclmical  term  for  to  be  responsible  for  malicious  injury  or 
a  fault  was  dolum,  culpain  pnenlare.  Every  contract  bound 
all  parties  dolum  pnestarc,  and  a  special  agreement  that  tho 
parlies  should  not  be  so  bound  was  void.  (D.  ii.  14.  27.  3.) 
The  person  for  whose  benefit  or  sake,  or  to  whose  profit  the 
contract  was  made,  was  answcrahlo  for  culpa  lecis;  and  if  both 
parties  were  benefited,  both  were  answeroble.  The  person  who 
only  had  tho  burden,  without  the  advantage  of  tlie  contract,  or 
whom  the  matter  in  hand  did  not  concern,  was  only  answerable 
for  lata  culpa,  unless  he  hod,  either  directly  or  tacitly,  promiBe<l 
to  use  greater  diligence  than  the  nature  of  the  contract  would 
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make  incumbent  on  him.  A  person,  for  instance,  who  meddled, 
unbidden,  in  tlie  aflfairs  ol*  another,  was  bound  to  use  exactissima 
diligentia.  Lastly,  those  who,  like  partners,  had  their  own 
property  intermixed  \\ith  the  property  of  others,  or  those,  as 
tutors  and  curators,  who  were  obliged  by  law  to  administer  the 
property  of  others,  were  bound  to  exert  the  diligence  which  they 
employed  in  the  management  of  their  own  affairs. 


Tit.  XXVI.    DE  MANDATO. 


Mandatum  contraliitur  qninque 
modis :  Bive  sua  tantum  gratia  alitiuis 
tibi  mandet,  sive  Rua  et  tua,  Bive 
aliena  tantiim,  sive  sua  ct  aliena,  sivo 
tua  et  aliena ;  at  si  tua  tantum  gratia 
mandatum  sit,  supervacuum  est,  ct 
ob  id  nulla  obligatio  nee  mandati  inter 
vos  actio  nascitur. 


The  contract  of  mandate  is  formed 
in  five  modes ;  according  as  a  man- 
dator gives  you  anything  for  his  bene- 
fit only,  or  for  his  benefit  and  for  yours ; 
or  for  the  benefit  of  a  third  person 
only,  or  for  his  benefit  and  that  of  a 
third  person,  or  for  your  benefit  and 
that  of  a  third  i>erson.  A  mandate 
made  for  your  benefit  only  is  useless, 
and  does  not  produce  between  you 
any  obligation  or  action  mandaii. 


D.  xvii.  1.  2. 

In  the  theory  of  Roman  law  one  person  could  not  represent 
another.  The  person  who  actually  made  the  contract,  who 
uttered  the  binding  words,  or  went  tiirough  the  binding  forma- 
lities, was  the  only  legal  contractor;  he  alone  could  sue  and  be 
sued.  The  law  would  not  take  notice  that  it  was  really  in  bo- 
half  of  another  that  he  made  the  contract. 

But  a  friend  on  whom  reliance  could  be  placed  might  be 
persuaded  to  make  the  contract  in  his  own  name.  Honour  and 
friendship  would  then  effect  what  the  law  would  not  compel. 
This  friend  would  give  up  all  that  he  gained  by  the  contract  to 
the  person  at  whose  request  he  entered  into  it.  The  promise  to 
perform  this  act  of  friendship  was  given,  in  the  old  times  of 
Boman  manners,  with  an  appropriate  formality.  The  person 
really  interested  took  the  friend  by  the  right  hand,  and  told  him 
that  he  placed  in  his  hand  the  trust  he  was  anxious  to  have 
discharged.  The  trust,  or  commission  itself,  was  hence  called 
mandatum  {manu  datum).  Plautus  thus  describes  the  cere- 
mony. {Captiv,  ii.  3.) 
Tynd. — Hac  per  dexter  am  tuam^  tu  dextera  retinens  manu, 

Obsecro^  infidelior  mihi  fiefuas,  quam  ego  sum  tibi, 

Tu  hoc  age,  tu  mihi  lierus  nunc  es,  tu  pair  onus,  tu  pater, 

Tibi  commendo  spes  opesque  meas. 

Ph. — Mandavisti  satis. 
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The  execution  of  a  mandatam  vns  thua  a  discharge  of  an 
office  of  friendsbip.  Oriffinem  ex  officio  atqiie  timiciiid  Irahit. 
(D.  xvii.  1.  1.  4.)  And  it  never  lost  the  traces  of  its  origin. 
It  was  always  necessarily  gratuitous;  the  ma/idatariun,  i.e.  the 
pereon  charged  with  the  mandatiim,  was  obliged  to  bestow  on 
it  tlie  care  of  tlie  most  diligent  paterfnniilias,  i.  e.  the  greatest 
possible  (C.  iv.  35.  13),  and  if  lie  failed  to  discbarge  the  tnist, 
and  was  condemned  in  an  actio  mandati,  he  was  stamped  with 
infamy.     (D.  iii.  2.  1.) 

When  the  introduction  of  the  prectoiian  system  fVimiahed  a 
method  by  which  every  equitable  dmm  could  be  enforced, 
friends  who  entered  into  sucli  an  agreement  were  obliged  to 
discliarge  their  reciprocal  duties.  The  prtetor,  by  tlio  actio 
maiidiiti  direcla  given  to  the  mandator,  compelled  the  manda- 
tatiii»  to  account  for  all  he  received,  and  to  pay  over  the  pro- 
fits, and  by  the  actio  ma/idati  coiifraria  given  to  llie  ma/ida- 
tarim,  compelled  the  mandator  {/.  e.  the  person  who  requested 
tlie  favour)  to  reimburse,  with  interest,  the  mandatariux  for  all 
expenses  incurred,  to  indemnify  him  for  all  losses,  and  to  free 
him  from  all  obligation  coutracted  in  the  execution  of  the  man- 
date. 

The  pnetoiian  law  went  a  great  step  further,  by  allowing  the 
mandator  to  bring  equitable  actions  against,  and  to  be  sued  by, 
the  thiid  party,  with  whom  the  maiidntariii»  contracted.  What- 
ever direct  actions  the  mandatatiun  would  properly  have 
brought  or  was  liable  to,  the  mandator  was  allowed  to  bring 
or  was  hable  to,  in  its  equitable  form.  As,  for  instance,  wliere 
the  mandatariifg  would  have  brought  a  condi<tiu,  or  an  actio 
emjiti  or  cetidili,  the  mandator  was  allowed  to  bring  a  condic- 
tio  i/ii/iH,  or  an  etctio  utHis  empti,  or  vendtti.  {D.  iii.  0.  31.) 
In  the  case  of  a  special  mandate,  these  actions  were  allowed,  as 
of  course ;  in  the  case  of  a  general  mandate,  ouly  when  the 
mandator  had  no  other  way  of  protecting  his  int<.'rests,  a  man- 
date being  termed  special  when  one  man  charged  another  with 
the  execution  of  one  or  more  particular  things,  aud  general 
when  he  asked  him  to  represent  him  in  all  his  affairs.  (I),  xvii. 
].  10.  5.) 

There  were  aome  acts,  of  a  solemn  character,  in  which  one 
citizen  could,  at  no  time  of  Roman  law,  act  for  another,  such 
as  bringing  any  of  ilie  legis  actionem,  mancipation,  making  tes- 
taments, or  the  cretio  or  aditio  of  an  inheritance.  But  it 
must  bo  remarked  that,  apart  from  the  pnetorian  enforcement 
of  claims  anaingoul  of  a  inandatuni,  tliere  were  some  exceptions 
to  the  rule  tliat  one  man  could  not  represent  another.  The 
civil  law,  indeed,  never  pcnnitted  it,  but  the  prcetorian  system, 
in  some  instances,  expressly  recognised  the  intervention  of  an 
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agent.  Thus,  a  cognitor  was  allowed  to  coDduct  a  suit  on  be- 
half of  another  (see  Bk.  iv.  Tit.  10),  and  an  agent  was  permitted 
by  the  edict  to  be  appointed  in  carrying  on  trading  operations 
before  the  mandatum  received  its  full  legal  force.  (See  Bk.  iv. 
Tit.  7.) 


1.  Mandantis  tantum  gratia  inter- 
venit  mandatum,  veluti  si  (juis  tibi 
mandet  ut  negotia  ejus  gereres,  vel  ut 
fundum  ei  emeres,  vel  ut  pro  eo 
spunderes. 


1.  A  mandate  is  made  fur  the  bene- 
fit of  the  mandator  only;  if,  for  in- 
stance, any  one  gives  you  a  man- 
date to  transact  his  business,  to  buy 
an  estate  for  him,  or  to  become 
surety  for  him. 


D.  xvu.  1.  2.  1. 


This  is  the  usual  case  of  a  mandatum.  Justinian  employs 
here,  it  may  be  remarked,  the  word  simnderes^  although  spon- 
sores  no  longer  existed.     (See  Tit.  20.) 


2.  Tua  et  mandantis,  veluti  si 
mandet  tibi,  ut  pecuniam  sub  usuris 
crederes  ei  qui  in  rem  ipsius  mutua- 
retur;  aut  si,  volente  te  agere  cum 
eo  ex  fidejasaoria  causa,  tibi  mandet 
ut  cum  rco  agas  periculo  mandantis, 
vel  ut  ipsiuH  periculo  stipuleris  ab  eo 
quem  tibi  deleget  in  id  quod  tibi  de- 
buerat 


2.  A  mandate  is  made  for  your 
benefit  and  that  of  tlie  mandator;  if, 
for  instance,  he  gives  a  mandate  to 
you  to  lend  money  at  interest  to  a 
person  who  borrows  it  for  the  pur- 
poses of  t)ie  mandator;  or  if,  when 
you  are  about  to  sue  him  as  a  Jide- 
juuor,  he  gives  you  a  mandate  to  sue 
the  principal  at  his  risk,  or  to  stipu- 
late at  his  risk  for  something  owed 
by  him  to  you,  from  a  person  whom 
he  appoints  as  his  substitute. 


D.  xvii.  1.  2.  4 ;  D.  xvii.  1.  45.  7,  8. 

Volente  te  agere  cum  eo  ex  Jidejussoria  causa.  Under  the 
law  anterior  to  Justinian,  the  creditor  could  sue  either  tlie 
debtor  or  the  fidejussor^  but  not  both.  If  he  proposed  to  sue 
the  latter,  the  fidejussor  might  give  him  a  mandatum  to  sue 
the  debtor,  and  then,  if  the  creditor  did  so,  \\\q  fidejussor  would 
be  freed  from  any  obUgation  9&  fidejussor y  but  would  be  boimd 
as  mandator;  and  thus  the  mandate  would  be  for  the  benefit  of 
the  fidejussor,  because  he  would  be  sued  after  the  principal, 
and  for  the  benefit  of  the  creditor,  because  he  could  sue  the 
principal  first  and  then  the  surety  in  liis  quahty  of  mandator, 
whereas  he  could  not  ordinarily  sue  both  the  principal  and  the 
surety,  but  was  obhged  to  make  his  choice  between  them.  This 
could  not  be  of  any  use  ailer  Justinian  had  decided  that  the 
principal  debtor  should  be  sued  first,  and  then,  if  there  was  any 
deficiency,  \}l\q fidejussor,     (See  Tit.  20.  4.) 

Ah  eo  quem  tibi  deleget.  The  debtor  points  out  to  the  cre- 
ditor a  third  person  who  owes  the  debtor  a  sum,  and  equal  to 
his  debt  to  the  creditor ;  and  asks  the  creditor  to  stipulate  with 
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this  third  person  for  payment  of  the  amount  due  from  the 
debtor.  If  the  third  person  does  not  pay,  the  debtor  is  held 
responsible  as  mandator.  The  creditor  thus  benefits,  as  he  has 
two  persons  to  sue,  and  the  debtor  benefits^  because  he  employs 
his  creditor  to  collect  a  debt  due  to  him. 


3.  Aliena  aatem  causa  intervenit 
mandatnm,  velati  ai  tibi  mandet  at 
Titii  negotia  gereres,  Tel  ut  Titio 
itindum  emeres,  vel  at  pro  Titio 
sponderes. 


3.  A  mandate  is  made  for  the  bene- 
fit of  a  third  person ;  if,  for  example, 
the  mandator  bids  you  manage  the 
affairs  of  Titias,  or  buy  an  estate  for 
Titius,  or  become  sorety  for  Tidus. 


D.  xvii.  1.  2.  2. 

Here,  as  the  mandator  has  no  interest  in  the  a£fair^  no 
ground  for  action  can  arise  against  him  until  the  execution  of 
the  mandate.  The  mandatarius  has  an  action  to  indemnify 
himself,  and  the  mandator  one  to  make  the  mandatarius 
account. 


4.  Sua  et  aliena,  veluti  de  com- 
munibus  suis  et  Titii  negotiis  ge- 
rendis  tibi  mandet,  vel  ut  sibi  et  Titio 
fdndnm  emeres,  vel  at  pro  eo  et  Titio 
sponderes. 


4.  A  mandate  is  made  for  the  bene- 
fit of  the  mandator  and  of  a  third 
person;  if,  for  example,  the  manda- 
tor gives  you  a  mandate  to  manage 
a£GEurs  common  to  himself  and  Titius, 
or  to  buy  an  estate  for  himself  and 
Titius,  or  to  become  surety  for  him- 
self and  Titius. 


D.  xvii.  1.  2,  3. 


5.  Tua  et  aliena,  veluti  si  tibi  man- 
det ut  Titio  sub  usuris  crederes ;  quod 
si  ut  sine  usuris  crederes,  aliena  tan- 
tum  gratia  intercedit  mandatum. 


6.  A  mandate  is  made  for  your 
benefit  and  for  that  of  a  third  person ; 
if,  for  instance,  the  mandator  bids  you 
to  lend  money  at  interest  to  Titius. 
Were  the  money  lent  without  in- 
terest, the  mandate  would  be  only 
for  the  benefit  of  a  third  person. 


D.  xviL  I.  2.  5. 


6.  Tua  gratia  intervenit  mandatum, 
veluti  si  tibi  mandet  ut  pecunias  tuas 
in  emptiones  potius  proMiiorum  col- 
loces,  qnam  foeneres;  vel  ex  diverso, 
ut  foeneres  potius  quam  in  emptiones 
priedlorum  colloces.  Gigus  generis 
mandatnm,  magis  consilium  est  quam 
mandatum,  et  ob  id  non  est  obliga- 
torium;  quia  nemo  ex  consilio  obli- 
gatur,  etiamsi  non  expediat  ei  cui 
dabitur,  cum  liberum  cuique  sit  apud 
se  explorare  an  expediat  consilium. 
Itaque  si  otiosam  pecuniam  domi  te 
habentem  hortatos  fherit  aliquis  at 
rem  aliqaam  emeres,  vel  eam  cre- 
deres, quamviB  non  expediat  tibi  earn 


6.  A  mandate  is  made  for  your 
benefit  only ;  if,  for  example,  the  man- 
dator bids  you  invest  your  money  in 
the  purchase  of  land  rather  than  put 
it  out  to  interest  or,  vice  vena.  Such 
a  mandate  is  rather  a  piece  of  advice 
than  a  mandate,  and  consequently  is 
not  obligatory,  as  no  one  is  bound  by 
giving  advice,  although  it  be  not 
judicious,  as  each  may  judge  for  him- 
self what  the  worth  of  the  advice  is. 
11^  therefore,  you  have  a  sum  of 
money  lying  idle  in  your  house,  and 
any  one  advises  you  to  make  a  pur- 
chase with  it,  or  put  it  out  to  interest, 
althoogh  it  may  not  be  advantageous 

I  I 
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emisse  vel  credidisse,  non  tamen  tibi 
mandati  tenetur.  £t  adeo  h&>c  ita 
sunt,  ut  qufpsitum  sit  an  mandati 
teneatur,  (jui  inandavit  tibi  at  pccn- 
niaro  Titio  foBncrarcs?  sed  obtinuit 
Sabini  sentcntia,  obligatoriam  esse 
in  hoc  casu  mandatum,  quia  non 
alitor  Titio  crcdidisses,  quam  si  tibi 
mandatum  esset. 


to  yoD  to  have  made  this  porchase, 
or  to  have  lent  your  money,  yet  your 
adviser  is  not  bound  by  an  action 
mandati.  So  much  so,  tliat  it  has 
been  questioned  whetlier  a  person  is 
bound  by  this  action  who  has  given 
you  a  mandate  to  lend  your  money  at 
interest  to  Titius.  But  the  opinion 
of  Sabinus  has  prevailed,  that  sucli  a 
mandate  is  obligatory,  as  you  would 
not  have  lent  your  money  to  Titius 
unless  the  mandate  had  been  given. 


Gai.  iii.  150  ;  D.  xvii.  1.  2.  6. 

It  was  a  very  narrow  line  which  divided  the  expression  of  a 
mere  opinion  advising  another  person  to  do  a  tiling,  and  such  a 
request  to  him  to  do  it  as  involved  the  responsibilities  of  a 
mandatum.  Everything  depended  on  the  intention  of  the  par- 
ties. The  question  was,  did  the  person  who  expressed  the 
opinion,  or  made  the  request,  mean  to  say  that,  if  the  opinion 
would  not  he  adopted,  or  the  request  granted,  unless  he  made 
himself  responsible  for  the  consequences,  he  was  wilUng  to  be- 
come responsible  ?  If  he  did  mean  this,  he  was  treated  as  a 
mandator, 

A  mandator  stood  in  this  and  similar  coses  almost  exactly  in 
the  place  of  ^JidejuBsor,  Accordingly,  in  the  Digest,  and  the 
Code,  the  two  are  treated  of  under  the  same  head,  de  fidejusso- 
ribu8  et  mandatorihus.  For  the  mandate  was  an  intercession 
f .  €.  a  mode  in  which  a  tliird  party  steps  in  between  two  others 
as  a  surety  for  one  of  them,  and  was  subject  to  tlie  general 
rules  common  to  accessory  contracts,  such  as  the  prohibition  of 
the  senatus-consultum  Velleianum  with  respect  to  women,  the 
benefits  of  discussion,  of  division,  if  there  were  more  tlian  one 
mandator,  and  of  cession  of  actions.     (See  Tit.  20.  4.) 

But  the  mandatum  being  a  distinct,  and  not  an  accessory 
contract,  it  was,  in  some  parts,  distinguished  from  a  fidejussio. 
The  action  brought  by  the  mandatarius  against  the  mandator, 
did  not  free  the  debtor.  Justinian,  however,  by  a  constitution 
(C.  viii.  41.  28),  flaced^dejussores  on  the  same  footing  in  this 
respect.  Secondly,  the  payment  by  the  mandator  of  the  sum 
due  did  not  free  the  debtor.  (D.  xvii.  1.  28.)  Lastly,  if  tlie 
mandator  paid  the  sum,  he  could  compel  the  mandatarius  to 
transfer  to  him,  after  the  payment,  all  his  actions  against  the 
debtor.     (D.  xlvi.  3.  76.) 


7.  lUud  quoque  mandatum  non  est 
obligatorium,  quod  contra  bonos 
mores  est,  vcluti  si  Titius  de  furto 
aut  de  damno  faciendo,  aut  de  injuria 
facienda  tibi  mandet ;  licet  enim  poe- 


7.  A  mandate,  again,  is  not  obli- 
gatory which  is  contrary  to  boni  mores  ; 
as,  for  instance,  if  Titius  gives  you  a 
mandate  to  commit  a  theft,  or  do  a 
harm  or  injury;  although  you  pay 
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ri*,      the  penalt;  of  wb*t  j'ou  maj  do,  ;on 


uUam   lubes   kdvenns 

BguDst  Tilios. 
Gu.  iiL  IST  ;  D.  xvu.  1.  23.  0. 


ecce,  ai  quis  usque  ltd  ceDtnm  aoreos 
mandaverit  tibi  uC  fundum  emeres, 
Tel  nt  pro  Titio  BpondereB,  naque 
pluria  emere  debeii,  neque  in  am- 
pliorem  pemniam  fld^ub«rej  alio- 
qnin  non  Iiabebis  cum  eo  maodati 
Bctionem,  aileo  quidem  ut  Sabino  et 
Cassio  placueriC  ^anisi  usque  ad 
reotom  aureoa  cum  eo  ftgere  velis, 
inatiliUTle  acturum.  Diveiste  scboliu 
suctores  KCU  usque  ad  eentnm  au- 
reos  te  aclurum  eiiatimaiit,  qun  sen- 
lentia  aane  beniguior  esL  Quod  ai 
minoris  emeiia,  habebis  scilicet  cum 
eo  actionem ;  quoniam  qiii  maodat  ut 
BJbi  ccntnni  aiireorum  ftindus  emere- 
tur,  ia  utjque  mandatso  int^lUgitui  ut 
minoris,  si  posait,  emeretui. 


8.  A  nuuidaior;  moBt  not  exceed 
the  Umita  of  the  mandate;  for  in- 
stance, if  a  mandatcr  biila  ;ou  bu; 
land  or  become  eurety  fur  Tilina  to 
Uie  amount  of  a  hundred  aiirei,  yon 
must  not  exceed  lliis  sum  in  making 
the  purchase  Or  becoming  suretj, 
athemiae  ,vou  will  not  have  an  action 
manduti;  ao  much  so,  that  Sabinns 
and  Ca^isios  thought  that  even  if  you 
limited)  OUT  action  to  a  hundred  aurti, 
you  wonld  bring  it  in  vain.  The 
antbars  of  llie  oppoaite  echool  think 
tlist  you  may  riglitly  bring  an  aetioD 
limited  to  ■  huodritd  niirri,  and  thia 
opinion  is  doubtless  the  mora  faTonr- 
able.  If  yon  lay  out  leas  od  the  pur- 
chase, you  can  certainly  bring  an 
action  agunst  the  mandator;  for  a 
person  who  gives  a  mandate  that  an 
estate  shall  be  bought  for  him  at  the 
price  of  a  hundred  aurri,  ia  under- 
elood  to  mean  that  it  should  ba 
bought  for  less  if  poaaible. 

G*i.  iii  101 ;  D.  xriL  I.  8.  a ;  D.  xvii.  1.  i,  6. 

Qui  excessif,  aliud  quid  facere  videtur.     (D.  xvii.  1.  5.) 

SabinuB,  in  giving  tlie  upinion  mentioned  in  the  text,  insieted 

very  rigorously  on  the  effect  of  the  thing  done  being  alitid 

quid. 

9.  Itecte  quiHjiic  mandatum  con-  0.  The  mandate,  although  validlj 
troctum,  si  dum  adhuc  iiik'gTa  res  ait,  formed,  ia  extinguished,  if  before  it 
mvucatum  fuerit,  cvanescit.                      has  been  eicculeil  it  ia  revoked. 

Gu.  iiL  130. 

10.  Item  ai  adhnc  integro  mandalo 
more  alleriiia  inleneaint,  id  est,  vel 
ojua  qui  mandaverit,  vel  illiua  qui  or  mandatory  dsea.  liul  motives  of 
mandatum  auaceperit,  aolvilur  man-  convdnience  liave  girei 
datum;  sed  ulilitatis  causa  receptura 
eat,  ai  eo  mortuo  qiu  tibi  mandaverat, 
tu  ignorans  euin  decessiaso  execulus 
fueria  mandatum,  posse  te  agere  man- 
dati  Bctione :  alioqiiin  jusla  et  proba- 
bilis  igaorantia  tibi  damnum  afferet. 
Kt  huio  aimile  eat  quod  placuit,  si 
debitorea  manumisso  diapensatora 
Titii  per  ign<sanllam  libarto  solveriut. 


deciaion.  thai  if,  after  the  death  of 
tha  mandatory,  you,  in  ignorance  of 
bia  decease,  execute  tlie  mandate, 
you  may  bring  an  action  moii^fi  .- 
otherwise  you  would  be  prejudiced  by 
what  waa  allowable  and  natural  igno- 
rance. Similarly  it  has  been  decided 
that,  if  debtors  make  a  payment  to 
the  steward  of  Tilioa,  after  La  has 
been  enfranchised,  in  iKnonnee  of 
II  2 
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ratione  non  posseot  liberari,  qnia  alii 
solvisaent  quam  cui  solvere  debae- 
rint 


his  eofranchisement,  they  are  fineed 
from  their  obligation,  although,  in 
strict  law,  they  could  not  be  freed,  as 
they  have  made  the  payment  to  a 
person  other  than  him  to  whom  they 
ought  to  have  made  it. 


Gai.  iii.  160. 


Manumisso,  It  would  be  the  same  if  the  slave  had  not 
been  enfranchised,  but  had  been  sold,  or  had  his  office  of 
diftjjensator  taken  from  him,  without  the  knowledge  of  the 
debtors.     (D.  xlvi.  3.  51.) 


11.  Mandatum  non  suscipere  cuili- 
bet  liberum  est,  susceptum  autem 
consummandum  est,  aut  quampri- 
mum  renuntiandum,  ut  per  semetip- 
sum  aut  per  alium  eamdem  rem  man- 
dator exequatur;  nam  nisi  ita  renun- 
tiatur  ut  integra  causa  mandatori 
reservetur  eamdem  rem  explicandi, 
nihilominus  mandati  actio  locum  ha- 
bet,  nisi  justa  causa  intercessit  aut 
non  renuntiandi  aut  intempestive  re- 
nuntiandi. 


11.  Every  one  is  free  to  refuse  ac- 
cepting a  mandate,  but  if  it  is  once 
accepted,  it  must  be  executed,  or  else 
renounced  soon  enough  to  permit  the 
mandator  executing  it  himself  or 
through  another.  For,  unless  the 
renunciation  is  made  so  that  the 
mandator  is  stiU  in  a  position  to  do 
this,  an  action  fnandaU  may  be 
brought  in  spite  of  the  renunciation 
of  the  mandatory,  unless  some  good 
reason  has  prevented  him  making  the 
renunciation,  or  making  it  within  a 
proper  time. 


D.  xvii.  1.22.  11. 


Nisi  Justa  causa.  For  example,  a  sudden  and  serious  ill- 
ness, a  deadly  enmity  springing  up  between  the  mandator  and 
the  mandatarius,  or  the  insolvency  of  the  former.  (D.  xvii. 
1.  23.) 


12.  Mandatum  et  in  diem  differri, 
et  sub  conditione  fieri  potest 


12.  A  mandate  may  be  made  to 
take  effect  from  a  particular  time,  or 
may  be  made  conditionally. 


D.  xvii.  1.  1.  3. 


13.  In  summa,  sciendum  est  man- 
datum,  nisi  gratuitum  sit,  in  aliam 
form  am  negotii  cadere,  nam  mercede 
constituta  incipit  locatio  et  conductio 
esse.  Et,  ut  generaliter  dixerimus, 
quibus  casibus  sine  mercede  suscepto 
officio  mandati  aut  depositi  contralii- 
tur  negotium,  iis  casibus  interveni- 
ente  mercede  locatio  et  conductio 
oontrahi  intelligitur;  et  ideo  si  fuUoni 
polienda  curandave  vestimenta  de- 
deris,  aut  sarcinatori  sarcienda,  nulla 
mercede  constituta  neque  promissa, 
mandati  competit  actio. 


13.  Lastly,  it  may  be  observed, 
that  unless  a  mandate  is  gratuitous, 
it  will  take  the  form  of  some  other 
contract,  for,  if  a  price  is  fixed  on,  it 
ia  a  contract  letting  to  hire.  And 
generally  we  may  say,  that  in  every 
case  in  which,  whenever  the  duty 
being  undertaken  without  pay,  there 
is  a  contract  of  mandate  or  deposit, 
in  every  such  case,  if  pay  is  received, 
the  contract  is  one  of  letting  to  hire. 
If,  therefore,  a  person  gives  his 
clothes  to  a  fuller  to  be  cleaned,  or 
to  a  tailor  to  be  mended,  without  any 
pay  being  agreed  on  or  promised,  an 
action  mandtai  may  be  brought. 
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Gai.  iii.  162 ;  D.  xvii.  1. 1.  4. 
Although  the  execution  of  the  mandatum  was  necessaril; 
gratuitous,  yet,  without  making  the  contract  a  locatio  conductio, 
a  mandator  might  offer  a  reward  to  the  mandatariug,  not  ex- 
actly in  payment  of.  but  in  gratitude  for,  hie  services.  Such  a 
recompense  was  called  a  honorarium,  a  term  that  was  especially 
applied  to  the  recompense  offered  to  those  who  exercised  the 
liberal  professions,  such  as  philosophers,  rhetoricians,  physi- 
cians, advocates,  &c.  These  honoraria  could  nut  be  made  the 
subject  of  an  action ;  but  the  magistrate,  pnelor,  or  pneses  of 
the  province  pronounced  extra  orditiem  (see  Introd.  sec.  1 10) 
whether  they  were  due  and  what  was  the  proper  amount.  (D.  1. 
13.  1.) 


DE  OBLIGATIONIBUS  QUASI  EX 
CONTRACTU. 


HsTuig  eiiDTnerated  the  different 
kJDilB  of  contracta,  let  aa  treat  of 
those  oliIigalioDS  irliieh  do  not  spring, 
proper);  Kpealiing,  from  >  conlract, 
but  jet,  is  they  do  not  take  their 
origin  from  a  delirl,  seem  to  arise,  u 


Post  geneni  c 
nCa,  dispieiamus  etian  ile  iie  oblign- 
tionibus  qiiic  noD  propria  quidero  ex 
contractn  naaci  iotelliguntur ;  Bed 
tamen,  quia  non  ox  maleflcio  slib- 
Btanliam  rapiunt,  quasi  ez  contractu 
nasci  videDiur.  it  were,  Itom  a  contract. 

In  strict  theory,  one  man  could  only  be  bound  to  another  in 
one  of  two  ways ;  either  by  n  mutual  esorcise  of  will  he  had 
entered  into  an  agreement  with  him,  ur  be  bad  done  him  some 
injury  which  he  ought  to  repair.  But  it  was  soon  obvious  that 
there  were  many  instances  in  which  justice  required  that  he 
should  be  considered  bound,  where  no  contract  had  been  made, 
and  where  nothing  to  which  the  law  gave  the  technical  term  of 
delictum  liad  been  committed.  Sucbcaaes,  however,  if  separately 
eJcamined,  would  appronch  more  nearly  eitlier  to  an  obligalio 
e  contractu  or  to  one  e  delicto.  If  it  mora  nearly  resembled 
die  former,  the  binding  tie  was  called  an  ohUyutio  quasi  e 
contractus  if  the  latter,  it  was  called  an  obliyatio  quasi  e 
delicto.     (See  Introd.  sec.  88,  89.) 

The  leading  distinction  between  obligations  e  contractu  and 
those  quasi  e  contractu  is,  that  in  the  former  one  person 
chooses  to  bind  himself  to  another,  in  the  latter  ho  chooses  to 
place  himself  in  such  circumstances  that  he  is  thereby  bound 
to  another.  To  take,  for  instance,  the  examples  given  in  tbia 
Title :  if  I  choose  to  take  upon  me  the  management  of  my 
neighbour's  affairs,  to  become  tntor,  to  have  things  in  common 
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with  others  who  are  yet  not  my  partners,  to  accept  an  inheri- 
tance, or  to  receive  money  not  due  to  me,  the  mere  fact  of  my 
80  conducting  myself  imposes  on  me  certain  duties  which  the 
law  will  force  me  to  fulfil.  Of  course,  if  I  make  an  express 
agreement  in  any  of  these  cases,  I  am  then  bound  by  the 
agreement,  and  not  by  the  circumstances  of  my  position.  It  is 
only  in  the  absence  of  any  agreement  that  I  am  bound  by  an 
obligatio  quasi  e  contractu. 


I.  Thus  if  a  person  has  managed 
the  affiiirs  of  another  in  his  absence, 
they  have  reciprocally  actions  nego- 
tiorum  gestorum,  the  action  belonging 
to  the  owner  against  him  who  has 
managed  his  affairs,  being  an  actio 
directa^  and  Uie  action  given  to  Uiis 
person  against  the  owner  being  an 
actio  contraria.  It  is  evident  that 
these  actions  cannot  properly  be  said 
to  arise  from  a  contract,  for  they 
arise  only  when  one  person  has,  with- 
out receiving  a  mandate,  taken  upon 
himself  the  management  of  the  afiairs 
of  another,  and  consequently  those 
whose  affairs  are  thus  managed,  are 
bound  by  an  obligation,  even  without 
their  knowing  it.  It  is  from  motives 
of  convenience  that  this  has  been 
admitted,  to  prevent  the  entire 
neglect  of  the  affairs  of  absent  per- 
sons, who  may  be  forced  to  depart 
in  haste,  without  having  entrusted 
the  management  to  any  one;  and 
certainly  no  one  would  pay  any  at- 
tention to  them,  unless  he  could  re- 
cover by  action  any  expenses  he 
might  be  put  to.  On  the  other  hand, 
just  as  he  who  has  advantageously 
managed  the  affairs  of  another,  makes 
this  person  liable  to  him  by  an  obli- 
gation, so  he  himself  is  bound  to 
render  an  account  of  his  manage- 
ment And  the  standard  which  he 
is  bound  to  observe  in  rendering  an 
account,  is  that  of  the  most  exact 
diligence,  nor  is  it  sufficient  that  he 
should  use  such  diligence  as  he  em- 
ploys in  the  management  of  his  own 
affSsdrs,  that  is,  if  it  is  possible  a  per- 
son of  greater  diligence  could  manage 
the  affairs  of  the  absent  person  better. 

D.  iii.  ft.  2 ;  D.  xliv.  7.  5 ;  C.  ii.  18.  20. 

Etiam  ignorantes.     If  the  owners  had  known  of  the  part 


I.  Igitur  cum  quis  absentia  negotia 
gesscrit,  ultro  citroque  inter  eoa  nas- 
ountur  aotiones  quffi  appeUantur  ne* 
gotiorum  gestorum ;  sed  domino  qui- 
dem  reigestfe  adversus  eum  qui  gessit, 
directa  competit  actio,  negotiorum 
autem  gestori  contraria.  Quas  ex 
nullo  contractu  proprie  nasci  mani- 
festum  est ;  quippe  ita  nascuntur  ista) 
actiones,  si  sine  mandato  quLsque 
alienis  negotiis  gerendis  se  obtulerit, 
ex  qua  causa  ii  quorum  negotia  gesta 
fuerint,  etiam  ignorantes  obligantur. 
Idque  utilitatis  causa  receptum  est, 
ne  absentium  qui  subita  festinatione 
coacti,  nulli  deraandata  negotiorum 
suorum  administratione,  peregre  pro- 
fecti  essent,  desererentur  negotia  i 
quae  sane  nemo  curaturus  esset,  si  de 
eo  quod  quis  impendisset,  ^  nullam 
habiturus  esset  actionem.  Sicut  au- 
tem is  qui  utiliter  gesserit  negotia, 
habet  obligatum  dominum  negotio- 
rum, ita  et  contra  iste  qnoquc  tenetur 
nt  administrationis  rationem  reddat : 
quo  casu  ad  exactissimam  quisque 
diligentiam  compellitur  reddere  ra- 
tionem, nee  suffldt  talem  diligentiam 
adhibnisse  qualem  suis  rebus  adhi- 
bere  soleret,  si  mode  alius  diligentior 
commodius  administraturus  esset  ne- 
gotia. 
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taken  in  the  mKnagement  of  their  affairs,  there  would  have  been 
a  mandatiim  taciturn. 


3.  Talores  quoqus  qoi  Uitelfe  jn- 
dieio  tenentur,  non  proprie  ei  con- 
tractu obligoti  inLelliguntur  (tiullum 
a  Degatium  inter  tutorem  et  pa- 
im  contnihitiir) ;  sed  quia  sano 
ei  maleficio  teneolur,  quuji  ei 
I   leaeri  ridentur.     Rt  boc 


pilh 


3.  Tutors,  agun,  who  aT«  liable  to 
the  KtiOD  luUltt,  ue  aot,  properlj 
spealdng,  bound  by  a  contract,  for 
thi^re  is  no  centract  made  between 
the  tutor  and  tbe  pupil,  but  u  thej 
■re  certainljr  not  bound  bj  a  delict, 
thej  sei'm  \o  be  bound  ai  it  were  b; 
a  contract.  In  tbis  case,  too,  there 
•re  reciprocal  actions,  for  not  onlj' 
has  tha  pupil  an  action  lultia  against 
the  tutor,  but,  in  his  turn,  the  tutor 
has  an  odio  conlraria  lutcla  against 
the  pupil,  if  he  has  incurred  anjr  ex- 
penses in  managing  the  pupil's  pro- 
pertj,  or  has  entered  into  an  obliga- 
tion for  him,  or  given  bis  own  pro- 
pertf  as  secoriljto  tbe  pnpil'it  ere- 

P.  iliv.  7.0.  1. 
We  should  add  here  the  corresponding  case  of  tbe  curator. 
His  negoiiorum  gextio  did  not  give  rise  to  a  special  aclion,  but 
to  the  action  negotiorum  geitorum  contraria,  which  be  could 
avail  himself  of  to  reimburse  himself  for  all  reasonable  ex* 
penses.      (D.  iit.  5.  3.  5.) 


nOD  tantum  enim  papillns  cuui  tutore 
hahet  tuleliB  actiooein,  sed  ei  con- 
trario  tutor  cum  pupillo  habet  cou- 
trariam  tutelie,  si  vel  impendent  ali- 
quid  in  rem  pupilli,  Tel  pro  eo  fuerit 
obligatus,  aut  rem  suon)  crcditoribns 
^us  obligaverit. 


3.  Item  ai  inter  aliquos 
sit  rea  sine  societal^,  veluti  quod 
pariler  eis  Ipgata  donatave  esset,  et 
alter  eorum  alteii  ideo  teneatur  coin- 
rouni  diviilundo  judicio,  quod  solus 
fructuB  ex  ea  re  percpperit,  aut  quod 


tor  propria  t 
quippe   nihil 


3.  So,  again,  if  a  thing  is  e< 
to  two  or  more  peiaons,  wiUiont 
there  hHng  any  paMnenhip  between 
them,  as,  for  iostance,  if  they  ha^'e 
received  a  joint  legacj  or  gift,  and 
one  of  them  is  liable  to  the  other  bj 
an  aclion  rnpiniuni  diriJundo,  because 
he  alone  has  enjoj-ed  tbe  fruits  of  the 
tiling,  or  because  the  other  has  in- 
curred eipcnsya  necessaiy  for  the 
thing,  he  cannot  be  said  to  be  bound 
by  a  contract,  for  no  eoutract  has 
been  made  ;  but  as  ha  is  not  bound 
by  a  deUct,  be  is  said  to  be  bound  by 
something  resembling  a  contract. 
D.  ivii.  a.  .11.31. 
NetessariaB  impenxas.  Useful  expenses,  and  not  merely 
necessary  ones,  conld  be  recovered.     (D.  x.  3.  6.  8.) 

4.  Idem  jnris  est  dn  eo  qui  coheredi  i.  It  is  the  same  with  regard  to  a 

■no  familiK  erdacnndtt  judido  ez  his      person  who  is  bound  to  hii  heir  b; 

causii  obligatiia  eat  an  action  /omilia  erciirmdm. 

D.  x»ii.  a.  31. 

The  actio  familia  erciseunda  was  that  by  which  any  one 

Aerei  applied  to  the  judge  to  moke  a  fair  diviuon  of  tbe  inherit- 
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6.  Heres  quoqne  legatomm  nomine 
non  proprie  ex  contractu  obligatns 
intelligitiir  (neque  enim  cum  lierede, 
Deque  cum  defuncto  nllum  negotium 
legatarius  gessisse  proprie  did  po- 
test); et  tamen  quia  ex  maleficio 
non  est  obligatus  heres,  quasi  ex  con- 
tractu debere  intelligitur. 


5.  The  heir,  too,  is  not  bound  to 
the  legatee  by  a  contract,  for  the 
legatee  cannot  be  said  to  have  made 
a  contract  with  the  heir  or  with  the 
deceased ;  and  yet,  as  the  heir  is  not 
bound  by  a  delict,  he  seems  to  be 
bound  as  it  were  by  a  contract 


D.  xliv.  7.  5.  2. 

The  circnmstance  of  accepting  the  inheritance  imposed  on 
the  heir  the  obligation  of  carrying  out  the  testator's  wishes^  and 
this  he  was  compelled  to  do  by  the  actio  ex  tes tamen  to.  If  a 
particular  thing  were  given  as  a  legacy,  the  legatee  would  also 
be  able  to  bring  a  vi/idicatio,  and  might  exercise  his  choice  be- 
tween the  personal  and  the  real  action. 


6.  item  is  cui  quis  per  errorem 
non  debitum  solvit,  quasi  ex  con- 
tractu debere  videtur.  Ideo  cnim  non 
intelligitur  proprie  ex  contractu  obli- 
gatus, ut  si  certiorem  rationem  sequa- 
mur,  magis  (ut  supra  diximus)  ex 
distractu  quam  ex  contractu  possit 
dici  obligatns  esse :  nam  qui  solvendi 
animo  pecuniam  dat,  in  hoc  dare 
videtur  ut  distrahat  potius  negotium, 
quam  contrahat ;  sed  tamen  perinde 
is  qui  accopit  obligatur,  ac  si  mutuum 
illi  daretur,  et  ideo  condictione  tene- 
tur. 


6.  A  person  to  whom  money  not 
due  has  been  paid  by  mistake,  is 
bound  as  it  were  by  a  contract.  For 
so  far  is  he  from  being  bound  by 
a  contract,  that,  to  reason  strictly, 
we  may  say,  as  we  have  said  before, 
that  he  is  botmd  rather  by  the  disso- 
lution than  by  the  formation  of  a  con- 
tract; for  a  payment  is  generally 
made  to  diHsolve,  not  to  form,  a  con- 
tract ;  and  yet  he  who  receives  it  in 
the  case  we  have  mentioned  is  bound 
exactly  as  if  it  had  been  given  him 
as  a  mutuum,  and  is  therefore  liable 
to  a  eondictio. 


D.  xliv.  7.  8.  3. 

If  the  person  who  paid  what  was  not  due  was  one  who,  like 
a  pupil  or  madman,  had  not  legally  the  power  of  passing  the 
property  in  what  he  gave,  no  property  in  tlie  thing  paid  passed 
by  the  transfer,  and  the  tutor  or  curator  recovered  it  by  a  tin- 
dicatio,  unless  the  thing  ceased  to  exist,  and  then  recourse  was 
had  to  a  condictio  indebiti;  but  if  he  had  this  power,  the  pro- 
perty was  transferred  by  the  delivery,  and  he  could  not  recover 
the  thing  itself,  but  could  only  bring  a  condictio,  in  which  he 
claimed  that  the  defendant  should  re-transfer  the  thing  given  in 
payment  {dare  oportere). 

If  a  person  knowingly  made  a  payment  not  due,  he  could 
not  recover  what  he  paid,  as  the  payment  was  treated  as  a  gift; 
nor  could  he,  if  he  paid  what  was  naturally,  though  not  legally, 
due. 

The  word  "pfty,"  **  solvo"  must  be  taken  in  a  much  more 
extended  sense  than  the  payment  of  money.  It  must  be  con- 
sidered as  including  anything  given  to  or  done  for  another. 


LIB.  III.    TIT.  XIVIII. 


7.  Ex  qvibiudaiii  tAmen  eamii 
repeti  dod  potest  qnod  per  errorem 
DOD  debitiun  solntnm  ait;  nanniue 
deflnieruDt  Teterei,  ei  qaibnB  csDais 
inSdimda  lis  ereseit,  ei  iis  eaoais  non 
deliilam  Bolutom  repeti  nan  posse, 
Telnti  ex  lege  Aquilik,  item  bi  Ipgato. 
Qaod  veteres  quidem  in  iis  legstia 
locum  bkbere  Toluenmt,  qun  cert« 
aoDstitnta  per  dunnalionem  eni- 
eomqne  legate  fnerant.  Nostra  ao- 
tem  congtitudo,  cum  nnam  natorun 
omnibos  leg&tia  et  fldeicomminBia 
induUit,  hujOBmodi  angmenttun  in 
omnibus  legatiS  et  fldeicommissis  ex- 
tendi Toluit;  aed  non  omnibus  lega- 
t«riis  pnubnit,  sed  tanlmnmodo  in  iis 
legabs  et  fldeicommissia  qaes  gbcto- 
suictia  eccleaiis  et  ceteiis  renerabili- 
buB  lociB,  qutB  religionia  vel  pielalia 
intuitu  Lonarificantur,  derelicta  sunt. 
Quge,  si  indebitA  solvuitnr,  non  repe- 
tuntur. 

Qu.  ii.  283 ;  iv.  0.  171 ;  C.  iv.  B.  1 ;  C.  i.  3.  33. 

Id  all  cases  where  denying  his  liability  nould  expose  the 
person  Lahle  to  havo  the  amount  ultimateiy  recovered  in- 
crenseil,  it  was  considered  that  paying  the  thing  for  which  he 
was,  or  For  which  he  thought  himself,  liable,  was  but  a  mode  of 
escaping  from  paying  a  penalty,  and  that  it  was  pnid  in  order 
to  attain  security.  If,  therefore,  it  was  discovered  that  the 
thing  need  not  have  heen  paid,  yet,  as  the  person  who  paid  it 
had  paid  it  to  purchase  security,  be  could  not  recover  it  back. 

Nostra  constitutio.  This  constitution  is  not  to  be  found  in 
the  Code,  but  we  have  provisions  in  the  Code  bearing  on  the 
subject.     (See  C.  vi.  43.  2.  1-3.) 

Cuterii  renerabilibug  locin.  Such,  for  instance,  as  monas- 
teries, asjlumsforsUangerB,  orphans,  the  aged,  ^.  (C,  i.2. 23.) 


7.  Id  some  cues,  howerer,  mon^ 
paid  bj  miBtalie  cannot  be  reeorered ; 
the  ancients  hare  decided  that  tliia 
is  so,  in  cues  in  which  the  amount 
recorered  is  doubled  if  the  liabili^  il 
denied ;  as.  Tor  instance,  in  actions 
brought  under  the  UzAqiiilla,ot  with 
respect  to  a  legacj.  The  liile  was 
only  Applied  by  the  anraents,  in  the 
case  of  legacies,  where  a  fixed  anin 
was  given  fer  dnmnalionfm.  Bat  OUT 
conatituljon,  which  has  placed  all 
legsciea  and  _^dFt«7iiniiiua  on  tbo 
same  Tooting,  has  extended  to  all  the 
effect  of  denial  in  doubling  (he 
amount  required.  It  has  not,  how- 
erer, given  it  in  bebalf  of  all  lega- 
tees, but  on);  in  the  case  of  legacies 
and  Jidticoniiniaa,  left  te  churcbes 
and  other  hnl;  places;  Buch  legacies, 
•IthoDgh  paid  when  not  dae,  eannot 
be  recovered. 


Tit.  XXVIII.    PER  QUAS  PERSONAS  NOBIS 
OBLIGATIO  ACQUIRITUR. 


Eipositia   generibns  oMigationnm  After  having    gone    through    Iho 

qoEB  ex  contractu  vel  quasi  ex  con.  different  kind  of  obligations  which 

tractu  naMUDtuT,  admonendi  sumtu  aciae  fh>m  a  contract,  or  aiise  aa  it 

•eqniri  nobis,  non  solom  per  nosmat-  were  Ihnn  a  contract,  we  maj  obserra 

ipaoB,  sedetiam  pereaspersonas  qiue  that  we  ma;  acquire  an  obligktioD, 

in  nostra  polestM«  stmt,  veloti  per  Dot  only  hj  oorselves,  bnt  also  bf 

serves  et  lUioa  nostroa ;  nt  twnen  those  who  are  in  our  power,  m  onr 
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quod  f«r  servofl  quidem  nobis  acqni- 
ritur,  totam  nostnim  fiat;  quod  autem 
per  Libcros  quos  in  |>oteRtat6  habe- 
mus,  ex  obligatione  fuerit  acquisitum, 
hoc  dividatur  secnndam  imaginem 
rernm  proprietatis  et  nsusfnictas 
qaam  nostra  discrevit  constitutio :  nt 
quod  ab  actione  commodum  i>er- 
veniat,  hi^iM  nsomfnictum  quidem 
habcat  pater,  proprietas  aatem  filio 
servctur,  scilicet  patre  actionem  mo- 
vcnte  secundum  novelloi  nostroa  con- 
stitutionis  divisionem. 


slaves  or  children.  But  there  is  this 
distinction  in  acquiring  by  slaves  or 
by  children,  that  what  is  acquired  for 
us  by  our  slaves  is  entirely  ours 
while  the  benefit  of  the  obligation 
acquired  by  our  children  is  divided 
in  the  same  way  as  our  constitution 
has  laid  down  with  respect  to  the 
ownership  and  usufiruct  of  things. 
ThuH,  of  all  that  is  gained  by  an 
action,  the  father  will  have  the  usu- 
fruct, and  the  ownership  will  be  re- 
served for  the  son,  that  is  to  aay, 
when  the  action  is  brought  by  the 
father  in  conformity  with  what  is  laid 
down  by  our  new  constitution. 


Gai.  iii.  103;  C.vi.  61.8.  3. 

By  acquiring  an  obligation  is  meant  that  we  become  creditors, 
and  have  a  right  to  the  action  necessary  to  enforce  the  obliga- 
tion. 

As  to  the  division  of  the  usufruct  and  ownership,  see  Bk.  ii. 
Tit.  9.  1.  rt  is  the  object  of  the  obligation,  it  may  be  observed, 
not  the  obligation  itself,  that  is  tims  divided  between  the  father 
and  the  son.  Only  the  father  could  bring  the  action  to  enforce 
the  obligation.     (C.vi.  61.  1.  8.) 


I.  Item  per  libcros  homines  et 
alicnos  sen-os  quos  bona  fide  possi- 
demus,  aequiritur  nobis;  sed  tantum 
ex  duabus  causis,  id  est,  si  quid  ex 
oporibus  suis  vel  ex  re  nostra  acqui- 
raut. 


1.  An  obligation  is  also  acquired 
for  us  by  freemen,  and  by  slaves  be- 
longing to  others,  whom  we  possess 
bona  Jide^  but  only  in  two  cases, 
namely,  when  it  arises  finom  their 
labours,  or  from  something  belong- 
ing to  us. 


Ghi,  iii.  164. 


See  Bk.  ii.  Tit.  9.  4. 


2.  It  is  equally  acquired  for  us  in 
the  same  two  cases  by  a  slave  of 
whom  we  have  the  usufruct  or  use. 


2.  Per  eiun  quoque  servum  in  quo 
usumfructum  vel  usum  liabemus, 
similiter  ex  duabus  istis  causis  nobis 
aequiritur. 

Gai.  iii.  105;  D.  ^ii.  8.  14. 

See  Bk.  ii.  Tit.  9.  4. 

In  the  case  of  a  slave  of  whom  we  have  only  the  use,  we  can 
only  acquire  when  the  two  cases  unite,  «.  e.  when  his  labour  is 
expended  on  sometliing  that  is  our  property,  for  we  cannot  de- 
rive any  benefit  from  his  labour  expended  elsewhere. 


3.  Communem  servum  pro  domi- 
nica  parte  dominis  acquirere  certum 
est,  excepto  eo  quod  uni  nominatim 
stipulando  aut  per  traditionem  acci- 


3.  A  slave  held  in  common,  un- 
doubtedly acquires  for  his  difierent 
masters  in  proportion  to  their  in- 
terests in  him,  excepting  that^  in  sti- 
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piendo,  illi  soli  acqoirit:  Yeluti  cam 
ita  stipulatur,  Titio  domino  meo  daro 
spondes  ?  Sed  si  unius  domini  jassa 
servus  fuerit  stipulatus,  licet  antea 
dabitabator,  tamen  i>ost  nostram  de- 
cisionem  res  expedita  est,  at  illi  tan- 
tam  acqairat  qai  hoc  ei  facere  jasait, 
ut  sapra  dictom  est. 


pulating  or  receiving  by  tradition  for 
one  onlj,  whom  he  mentions  by 
name,  he  acquires  only  for  this  one ; 
for  instance,  if  he  stipalates  thus, 
"  Do  you  engage  to  give  to  Titius  my 
master  ?  "  But  if  the  slave  has  stipu- 
lated by  order  of  one  master  only,  in 
spite  of  former  doubts,  there  is  no 
question  since  our  constitution,  but 
that  he  acquires  as  we  have  already 
said,  for  him  alone  who  has  given 
him  the  order. 


Gai.  iii.  167 ;  C.  iv.  27.  8. 


Tit.  XXIX.    QUIBUS  MODIS  OBLIGATIO  TOLLITDB. 


Tollitur  autem  omnia  obligatio 
solutiono  ejus  quod  debetur,  vel  si 
quis  consentiente  creditore  aliud  pro 
alio  solvent  Nee  tamen  interest  quis 
solvat,  utrum  ipse  qui  debet,  an  alius 
pro  eo;  liberator  enim  et  alio  sol- 
vente,  sive  sdente  debitore  sive  igno- 
rante  vel  invito  solutio  fiat.  Item  si 
reus  solvent,  etiam  ii  qui  pro  eo  in- 
tervenerunt,  liberantur.  Idem  ex 
contraiio  contingit,  si  fid^ussor  sol- 
vent; non  enim  solas  ipse  liberatur, 
sed  etiam  reus. 


Eveiy  obligation  is  dissolved  by 
the  payment  of  the  thing  due,  or  of 
something  else  given  in  its  place  with 
the  consent  of  the  creditor.  And  it 
makes  no  difference  whether  it  is  the 
•itditui  himself  who  pays,  or  some 
one  else  for  him;  for  the  debtor  is 
freed  from  the  obligation,  if  payment 
is  made  by  a  third  person,  and  that 
either  with  or  without  the  knowledge 
of  the  debtor,  or  even  against  his 
will.  If  the  debtor  pays,  all  those 
who  have  become  surety  for  him  are 
thereby  freed,  just  as  if  a  surety  pay, 
not  only  he  himself  is  freed,  but  the 
principal  is  freed  also. 


Gai.  iii.  168 ;  D.  xlvi.  3.  53  ;  D.  xlvL  8.  38*  2 ;  D.  xlvi.  3.  43 ;  D.  xlvi.  1.  66. 

We  now  pass  to  considering  how  an  obligation  once  formed 
may  be  dissolved.  Solvere,  to  unloose,  dissolve  the  tie,  is  the 
appropriate  term  for  the  process,  in  whatever  way  it  may  be  ac- 
complished— Solutionis  verbum  pertinet  ad  omnem  libera- 
tionem  quoquo  tnodo  factam  (D.  xlvii.  3.  54) — although 
most  generally  applied  to  the  payment  of  money,  as  the  mode 
by  which  contracts  are  asually  terminated.  It  is  by  a  slight 
extension  of  the  strict  use  of  the  word  that  a  person  was  said 
not  solvere  obligationem^  but  solvere  rem  or pecuniam. 

The  civil  law,  which  imposed  forms  on  the  formation  of  a 
contract,  imposed  corresponding  forms  on  its  dissolution.  And 
when  these  were  fulfilled,  the  debtor  was  said  to  be  freed  firom 
his  obligation  ^*  ipso  jure  J*  In  later  times,  in  cases  where  these 
forms  had  not  been  gone  through,  but  yet  equity  demanded 
that  the  debtor  should  be  considered  firee,  the  praetor  allowed 
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him  to  repel,  by  an  exception,  the  creditor  who  sued  him ;  and 
it  has  thence  been  said,  ''ohligatio  ant  ipso  jure,  aut  per  excep- 
tion em  tolliturJ* 

Of  course,  in  every  stage  of  the  law,  payment  put  an  end  to 
the  contract  The  claims  of  the  contracting  parties  were  satis- 
fied, and  nothing  more  remained  to  be  done.  But,  supposing 
payment  were  not  made,  but  one  of  the  parties  was  willing  to 
release  the  other,  or  one  party  could  claim,  for  some  reason,  to 
be  released,  certain  forms  had  been  entered  into,  which  could 
not  be  made  of  no  effect  by  the  mere  consent  of  the  parties. 
Such  forms  were  too  solemn  in  the  eyes  of  the  law  to  lose  their 
power  unless  other  forms  equally  solemn  were  gone  through. 
Accordingly,  in  every  case  where  no  real  payment  was  made, 
there  was  what  Gains  calls  an  imaginaria  solutio,  varying  in 
the  method  in  which  it  was  made  according  to  the  forms  with 
which  the  contract  had  been  formed. 

If,  for  instance,  the  contract  had  been  made  per  as  et  libram^ 
not  less  than  five  witnesses  and  a  libripens  were  called  together. 
The  debtor  struck  the  scale  with  a  piece  of  money  and  gave  it 
to  the  creditor  in  the  name  of  the  whole  sum  owing.  (Gai.  iii. 
1 74.)  This  form  was  also  adopted  in  cases  where  payment  of 
a  legacy  given  per  damnationem  was  remitted,  probably  be- 
cause the  testament  was  itself  supposed  to  be  made  per  as  et 
Hhram ;  and  also  in  cases  where  payment  of  money  due  by  a 
judicial  sentence  was  remitted,  probably  because  the  most  formal 
mode  of  imaginary  payment  was  adopted  when  the  money  was 
due  in  a  way  which  the  law  considered  as  especially  solemn. 
(Gai.  iii.  175.)  This  form  of  imaginary  payment  was  also  ap- 
plicable wherever  anything  certain  of  those  things  which  '' pon- 
der e,  numero,  rnensurdve  constant**  was  due. 

If  the  contract  had  been  made  "  verbis"  the  debtor  asked 
the  creditor  if  he  held  what  was  due,  as  received,  "  Quod  ego 
tibi promisi,  habesne  accept nm}  "  The  creditor  answered  that 
he  did,  ^'  Habeo,'*  The  creditor  was  said,  ^'  acceptum  ferrCy* 
and  the  process  was  called  **  acceptilatioJ*     (See  next  paragr.) 

If  the  contract  had  been  made  "  Uteris**  the  debtor  probably 
entered  on  his  tabula  the  expenditure  {expensilatio)  of  the 
sum  due,  with  the  consent  of  the  creditor,  but  wo  cannot  learn 
anything  from  Gains  on  the  subject. 

If  the  contract  had  been  made  re,  the  mere  return  of  the 
thing  was  a  sufficient  sign  that  the  contract  was  at  an  end. 
There  was  a  visible  act,  and  the  whole  object  of  the  forms  by 
which  contracts  were  made  and  dissolved^  was  to  substitute  visi- 
ble acts  for  mere  expressions  of  consent.  Where  the  contract, 
as  belonging  to  the  jus  gentium,  could  be  made  merely  by 
consent^  it  could  also  be  dissolved.     (See  paragr.  4.) 


LIB.  III.    TIT.  HUX. 


1.  Tt«m  per  ueeptilstioaBm  loUi- 
tur  obligitio.  Est  milem  accepUlRtio 
imaiginarift  lolulio:  quod  eaim  bz 
verbonun  obligatione  Titio  debet ur, 
id  si  relit  Titina  remiUere,  polerit  sic 
fieri  at  patiatur  Liec  verba  debitiirem 
dicers,  Quod  ego  tibi  promisi  ha- 
beene  tu^eptnmT  et  Titiua  respon- 
deat, Habeo.  Sell  et  Grsce  potest 
acceptum  fieri,  dummodn  sic  tiat  nt 
TAtinis  verbis  solet:  fx**'  XqSur 
ftjnpta  rio-a  ;  <xo>  X^Sir.  yno 
geiiere,  ul  diiimus,  Untuin  ea  aol- 
vnntur  obligationeB  que  ex  verbis 
coDuslUDt,  Don  etiam  ca^rs:  can- 
sentanenm  eDim  visum  est,  verbis 
factaiu  obligatJonem  aliis  posse  ver- 
bis dissolvi.  Sed  et  id  qnod  alia  ei 
CBDSft  debetur,  potest  in  stipulalio- 
necn  deduci  et  per  acceptiladoDem 
dissolvi.  Sicul  aulem  iguod  debetur, 
pro  parte  reete  eolvitur,  ita  in  pailea 
debit!  acceptilatio  fieri  potest. 

Gai.  i 


1.  An  obligation  is  also  freed  hf 

ac«eptilBtion.  This  is  an  imaginarr 
payment,  for  if  Tilius  wishes  to  remit 
payment  of  that  wbtcb  is  due  to  him 
by  a  verbal  contract,  he  can  do  so  by 
permitting  the  debtor  to  pnt  to  him 
the  following  question,  "Do  you  ao- 
^□owledge  to  have  received  that 
which  I  promised  you!"  Titius  then 
answering,  "I  do."  The  acknow- 
ledgment may  also  be  mwle  in  cor- 
respondinB  Greek  wnrdi,  ?_(<«  X^Sir 
irivapia  rdon  ;  Ix"  Xi^3ui>.  In  ibis 
way  verbal  conuvcls  are  dissolved, 
but  not  contracts  made  in  other  ways : 
it  seemed  natural  that  an  obhgalJOD 
foi'med  by  words  should  be  diHsolved 
by  words;  but  anything  due  by  any 
other  kind  of  contract  may  be  made 
the  subject  of  a  Btlpuladon,  and  the 
debtor  be  freed  by  acceptilation.  And 
as  part  of  a  debt  may  be  paid,  so  ae- 
ceptJlMiOD  may  be  made  of  a  part 

1(10, 170.  172;  D.  ilvi.  4.  H.i;  T>.  xlii.  i.  9. 
Properly  the  acceptilatio  only  operated  as  a  release  when 
the  contract  had  been  made  verbin,  but  it  was  held,  in  all  casea, 
to  conlain  by  implicatioD  a  pact  or  agreement  not  to  sue,  and, 
therefore,  an  exceptio  could  be  grounded  on  it  to  repel  the 
creditor  who  had  entered  into  it.  Si  acceptilatio  imitilis  fuit, 
tacita  pactions  id  actiiTUx  videtur,  ne  pcteretur.  (D.  ii.  14. 
27.  9.)  The  juristg,  however,  found  a  menna  of  making  the 
acceptilatio  extend  to  every  kind  of  contract.  It  was  looked 
on  OS  a  stipulation  which  operated  as  a  novation  of  tlie  old 
contract,  that  is,  which  did  away  with  the  former  contract,  and 
substituted  a  new  one  in  its  place. 


3.  Est  prodita  stipulalio  quie  vulgo 
Aqoiliana  appellatur,  per  quam  sti- 
pulationem  conlliigit  ut  oniniiim  re- 
rum  obligalJo  in  stJpuUlum  dcda- 
catur,  et  ea  per  acceptilation  em  to)- 
Istnr ;  stipulatio  enim  Aquiliana  novat 
omnes  obligationes,  et  a  Gallo  Aquilio 
ita  composita  est:  "Qaicquid  temlhi 
ei  quacumque  cnusa  dare  facere  opor- 
tel  oportebit,  pnesens  in  diemve, 
quammque  reniiD  mihi  tecum  actio, 
quipque  adversua  te  petitio  val  ad- 
versus  te  peraeeutio  eat  eritve,  qaodve 
tn  meum  habes,  tenes  posaidesve, 
dolove  malo  fecisti  qnominus  possi- 
deas:  qiianti  qiueqiu  eanun  lenim 


a.  A  Htipnlation  has  been  invenlod, 
commonly  called  the  Aquilian,  bj 
which  every  obligation,  wbalever  may 
be  the  thing  it  concems,  is  pnt  into 
the  form  of  a  stipuklion,  and  afler- 
wards  dissolved  by  acceptation. 
This  Aquilian  stipulation  effects  a 
novation  of  all  obligaUons,  and  was 
n^mcd  in  the  following  tariua  by 
Gallas  Aqoilins: — "'Whatever  for 
any  cause  you  are  or  shall  be  bound  to 
give  to  or  do  for  me,  either  now  or 
at  «  fatore  day,  everything  for  whioli 
I  have  Di  shall  have  against  yon, 
actions,  personal  or  real,  or  right  to 
have  neonrte  to  the  txtnordittai  iaju- 
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res  erit,  tantam  pecaiiiam  dari  stipu- 
latus  est  Aulus  Ageriiis;  spopondit 
Numerius  Negidius.  Item  ex  divcrso 
Kumerius  Negidius  intcrrogavit  Au- 
lum  Agerium :  Quicquid  tibi  hodiemo 
die  per  Aquilianam  stipulationem 
spopondi,  id  omDe  habesne  accep- 
turn?  respondit  Aulus  Agerius:  Ila- 
beo,  acceptumque  tuli.** 


dicta  of  the  magistrate;  eveiything 
of  mine  which  yon  Iiave,  Iiold,  or 
possess,  or  which  you  only  do  not 
possess  tlirough  some  wilful  fault  of 
your  own,  whatever  shall  be  tlie  value 
of  all  these  things,'  so  much  Aulus 
Agerius  stipulated  should  be  given  him 
in  money,  and  Numerius  Negidius  en- 
gaged to  give  it;  on  the  other  hand, 
Numerius  Negidius  put  to  Aulus  Age- 
rius the  question,  *all  that  I  have 
promised  you  to-day  by  the  Aquilian 
stipulation,  do  you  acknowledge  it  as 
received?'  and  Aulus  Agerius  an- 
swered that  he  did  acknowledge  it" 

T>.  ii.  15.4;  D.  xlvi.  4.  18.  1. 

This  Aqnilius  G alius  was  the  friend  of  Cicero,  whose  col- 
league he  was  in  the  prsetorship.  (B.C.  05.)  He  was  the  pupil 
of  Mucins,  and  the  teacher  of  Sulpicius,  and  is  mentioned  in 
the  Digest  (i.  2.  2.  42)  as  of  groat  authority  with  the  people. 
He  is  said  to  have  devised  a  means  hy  which  posthumi  sui 
might  bo  instituted  (D.  xxviii.  2.  29) ;  and  Cicero  informs  us 
that  he  was  also  the  author  of  certain  formul®  in  the  actions 
of  theft.     {De  Off.  iii.  14.) 

We  may  remark  with  what  care  and  forethought  Aquilius 
Gallus  has  made  his  fonnula  applicable  to  all  possible  cases. 
**  Causa  "  is  the  generical  expression.  "  Oportety  oportebit " 
embrace  the  present  and  the  future.  "  Prasens  in  dicnive " 
(most  texts  add,  "  aut  sub  conditione ")  refer  to  what  are 
termed  the  "modalities"  to  which  contracts  are  liable.  ^' Actio** 
is  the  *'  actio  in  personam;"  ^'  petit  w*  is  the  ^^  actio  in  rem;** 
*'  persecutio  "  is  tlie  extraordinary  proceeding  before  a  magis- 
trate; '*  Aabes"  refers  to  **  rindicatio ;"  "  tenes"  to  physical 
detention;  ^' possides"  to  civil  possession.  The  expression, 
'*  dolove  malo  fecisti  quominus  possideas'*  was  added  to  ex- 
press tho  obligation  which  bound  a  person  who  had  fraudulently 
destroyed  a  thing  in  his  possession  to  prevent  the  owner 
reclaiming  it.  The  stipulatio  Aquitiana  was  equally  applicable 
if  the  object  was  to  effect  a  novation  intended  to  operate  as  the 
foundation  of  a  new  contract  to  be  fulfilled  by  the  parties,  as  of 
one  which  was  only  a  device  to  escape  from  a  legal  difficulty. 
(D.  ii.  15.  2.  and  9.  2.) 


3.  Prn^terea  novatione  tollitur  ohli- 
gatio,  veluti  si  id  quod  tn  Seio  de- 
bcas,  a  Titio  dari  stipulatus  sit;  nam 
inten'entu  novo*  personse  nova  nasci- 
tur  obligatio  et  prima  tollitur  trans- 
lata  in  posteriorem;  adeo  ut  inter- 
dum,  licet  posterior  stipulatio  inutilis 


d.  An  obligation  is  also  dissolved 
by  novation,  as  for  instance,  if  Seius 
stipulates  from  Titius  for  tliat  which 
is  due  to  Seius  from  you.  For  by 
the  intervention  of  a  new  debtor  a 
new  obligation  arises,  and  the  former 
obligation  is  extinguished  by  being 
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sit,  tamen  prim*  novationis  jure  lol- 
lotur,  veluti  si  id  quod  tn  Titio  de- 
belias,  a  pnpillo  Bine  tutons  auctori- 
tat«  Btipulatus  (UeriL  Quo  ca.iu  rea 
amittituT,  nam  et  prior  deliitor  libe- 
ratur,  et  posl^rior  obllgatjo  nulla  est. 
Mon  idem  juhs  egt,  si  a  seno  quin 
fucrit  atipnlatua ;  nam  tunc  prior 
periDde  obligatiu  manet,  ac  si  postea 
DDllua  slipnlatoB  faiuaet.  Sed  ai 
eadem  persona  ait  a  qua  poatea  aU- 
pulene,  ita  demnm  novalio  fit,  ai  quid 
in  posleriore  s^pulatious  novi  sit, 
forte  ai  condido  aat  dies  auC  Gd^us- 
for  a<^iciatur  aut  detrabatur.  Quod 
autem  diiimns,  ai  conditio  adjiciatur 
novationem  fieri,  aic  iuteliigi  oporteC 
ut  ila  dicam  faeUm  noTadonem  ai 
condido  ezlitent:  alioquin  si  defe- 
cerit,  diirat  prior  obligado.  Sed  cum 
hiic  qoidem  inter  Teterea  constabat, 
tune  fi«ri  novadoniim  cum  noiandi 
animo  ID  Becimdam  obligationeiii  ilum 
fuerat ;  per  Loc  aDlem  dubium  erat, 
qiiando  novandi  animo  videretnr  boo 
fieri,  et  quasdam  de  hoc  pm^sump- 
tionea  alii  in  aliis  casibus  inlroduce- 
bant.  Ideo  nostra  processit  consti- 
tudo  qoiE  aperUssime  definivit,  tunc 
•olum  novadonem  fieri  qnotions  Loc 
ipaam  inter  contrahenles  expressum 
filerit,  qnod  propler  novadonem  pri- 
oria  obligalionis  conrenernnt ;  alio- 
qiiin  manere  et  prislinam  obligalio- 
ncm,  el  sccundam  ei  accedere,  ut 
[  udvqiie  CBiiHa  obligatto 
dtutionis  defl- 
ei  ipsiua  lec- 


transferred  into  the  lalt«r ;  ao  much 
ao,  that  it  ma;  bappen,  that  althougb 
the  latter  slJpalation  is  void,  jet  the 
former,  bf  the  effect  of  the  noiation, 
ceases  to  exist;  aa  for  inatance,  it 
Tiliua  Hdpulatea  &om  a  pupil  not 
authorised  b;  his  tutor,  for  a  debt 
due  la  Tidiia  from  you,  in  this  case 
Titius  loses  his  vhole  claim,  for  the 
first  debtor  ie  freed,  and  the  second 
obligation  ia  void.  Bat  the  case  ia 
different,  if  it  ia  a  slave  from  whom 
he  adpulates,  for  then  the  original 
debtor  remains  boond  as  if  the  sab' 
aequent  sdpuladon  bad  never  been 
made.  But  if  it  is  the  original  debtor 
himacir  from  whom  you  malie  tho 
second  stipulaUoo,  there  will  be  no 
novation,  unless  the  subsequent  sti- 
puladon  contain  aomething  new,  aa 
for  inatance,  the  addition  or  aajiprea- 
sion  of  a  eondidon,  a  term,  or  a 
surety.  In  saying  that  if  a  condilion 
be  added  (here  is  a  novadon,  ire  mnat 
be  understood  to  mean  tbat  the  nova- 
tion will  take  place  if  the  condition 
be  accomplished,  but  that  if  it  be  not 
accomplished,  the  former  obligadon 
remains  binding.  The  ancienta  were 
of  opinion  that  tbe  novation  only 
took  place  wbeo  the  second  obliga- 
tion was  entered  into  for  tbe  pur- 
pose of  making  tbe  novation,  and 
doubts  consequently  arose  as  to  the 
exislimce  of  this  iutendon,  and  dif- 
ferent prc<iumpdona  were  laid  down 
by  those  who  treated  the  subject  ae- 
cnnling  to  tbe  different  cases  they 
bad  to  settle.  In  consequence,  our 
constitution  wa»  published,  in  which 
it  was  clearly  decided  tbat  novation 
shall  only  take  place  when  the  con- 
tracting parties  have  eipreasly  de- 
clared that  their  object  in  making  the 
new  contract  is  to  eitingnisb  tlie  olJ 
one;  otherwise. the  former obli(,'ation 
will  remain  bindiDe,  while  the  ai^cond 
is  added  tt  it,  so  lliat  each  contract 
will  give  rise  to  an  obligation  sdll  in 
force,  according  to  the  provisions  of 
onr  eunstituljon,  which  may  be  more 
fiiDy  leamt  by  reading  the  eonatitn- 


Oal.  iii.  ITS,  177. 170 ;  D.  xlvi.  2.  0.  8.  I  and  foil. ;  C.  viii.  11.  6. 

Novation  is  the  diasolutioii  of  one  obligation  by  the  formation 
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of  another.  Ulpian  says,  **  Novatio  est  prions  debit i  in  aliam 
ohliyationem  transfusio  atque  translatio:  hoc  est,  cum  ex 
pracedenle  causa  ita  nova  constiiuatur^  ut  prior  perimatur. 
Novatio  enim  a  novo  notnen  accepity  et  a  nova  obligatione" 
(D.  xlvi.  2.  1.) 

Although  every  kind  of  contract  could  be  superseded  by  a 
novation,  it  was  not  every  kind  of  contract  that  could  supersede 
a  contract  already  existing.  We  may,  in  fact,  say  that  it  was 
necessary  that  the  new  contract  should  be  a  stipulation.  No 
other  mode  of  contracting  was  solemn  enough,  in  the  eyes  of 
the  law,  to  blot  out  an  existing  contract. 

It  was  necessary  that  the  obligation  superseded  should  be 
existing  at  the  time ;  but  whether  it  were  civil,  preetorian,  or 
natural,  was  immaterial.  (D.  xlvi.  2.  1,  2.)  And  it  was  also 
necessary  that  the  stipulation  which  superseded  it  should  be 
binding,  either  civilly  or  naturally.  In  the  text  we  have  two 
instances  of  contracts  which  are  not  binding,  owing  to  the  in- 
capacity of  the  parties,  one  made  with  a  pupil,  and  one  with  a 
slave,  and  a  distinction  is  drawn  between  them.  The  stipulation 
made  with  the  pupil  is  a  stipulation,  though  only  one  binding 
naturally:  the  pupil  is  a  Roman  citizen,  and  can  pronounce  the 
word  spondeo ;  but  a  stipulation  made  with  a  slave,  except 
when  the  slave  speaks  merely  as  the  mouthpiece  of  his  master, 
is  no  stipulation  at  all.  The  slave  cannot  use  the  words  of  the 
formulary.  There  is  no  contract  verbis  to  supersede  the  exist- 
ing obligation. 

If  the  original  contract  was  conditional,  it  was  necessary  that 
the  new  one  should  be  so  also.  If  the  condition  failed,  the 
original  contract  would  be  thereby  done  away  with,  and  the 
new  contract  would  have  nothing  to  rest  on.  For  although  it 
was  superseded,  yet,  by  a  subtlety  of  law,  the  original  contract 
was  still  supposed  to  exist  as  a  basis  for  the  new.  (D.  xlvi.  2. 
8.  1.  14.) 

By  a  novation  a  new  debtor  might  be  substituted,  even  with- 
out the  consent  of  the  original  debtor.  If  it  were  done  with 
the  consent  of  the  original  debtor,  the  new  debtor  was  termed 
delegatus,  and  the  process  delegatio.  If  it  were  done  without 
his  consent,  the  new  debtor  was  termed  the  expromissor,  and 
the  process,  expromissio ;  but  these  terms,  expromissor  and 
expromissio,  were  also  used  in  a  wider  sense,  as  implying  the 
new  debtor  generally,  without  implying  that  the  consent  of  the 
old  debtor  had  not  been  given  to  the  substitution.  (D.  xiii.  7. 
10.) 

Of  course,  if  both  parties  to  the  original  contract  were  will- 
ing, a  new  creditor  could  be  substituted  as  well  as  a  new  debtor, 
by  a  novation. 
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In  the  passage  of  Gaius  (iii.  177)  on  which  the  text  is  based, 
it  is  said  that  if  a  sponsor  were  added,  there  was  a  new  contract. 
This  was  because  a  sponsor  was  obUged  to  be  a  party  to  the 
same  contract  as  his  principal ;  and  so  after  the  principal  had 
made  his  contract,  no  sponsor  could  be  added  as  a  party  to  it ; 
but  a  new  contract  was  necessary.  Sponsores  being  obsolete, 
Justinian  substitutes^c/e/i/^^^^r,  B\\ho\x^fidejus8ore8  could  be 
added  at  any  time. 

If  the  original  contract  were  made  in  any  other  way  than  a 
stipulation,  it  could  be  superseded  by  a  stipulation  containing 
the  same  terms.  But  if  it  were  made  by  a  stipulation,  then, 
unless  some  alteration  were  made  in  it,  the  new  stipulation 
would  be,  in  fact,  the  old  one,  and  there  could  be  no  novatio, 
unless  some  new  term  were  added. 

It  was  often  very  difficult,  when  parties  to  an  existing  con- 
tract made  another,  to  decide  whether  the  first  was  to  be  con- 
sidered abrogated.  This  was  a  question  of  intention ;  but  it 
was  not  easy,  in  many  cases,  to  say  what  the  intention  was. 
Justinian,  therefore,  here  decides  that  it  should  be  necessary 
that  the  intention  should  be  expressed,  in  order  that  the  new 
contract  should  supersede  the  old. 

In  personal  actions  something  like  novation  took  place  at 
two  points  of  the  suit  (Gai.  iii.  180) — at  the  litis  contestatio 
(see  Introd.  paragr.  107),  and  when  judgment  had  been  given. 
After  the  litis  contestatio,  the  plaintiff  could  sue  in  a  fresh 
action  on  what  was,  at  this  period  of  the  suit,  ascertained  to  be 
his  legal  position,  but  not  on  the  contract  itself.  After  judg- 
ment was  given,  he  could  sue  on  the  judgment  But  all  the 
beneficial  accessories  of  the  original  contract  were  continued  on 
to  the  new — such,  for  instance,  as  pledges  given  in  security, 
and  so  this  juridical  novation  did  not,  Uke  novation  proper, 
quite  supersede  the  original  contract.     (D.  xlvi.  2.  29.) 


4.  Hoc  amplios,  es  obligationes 
quae  consensu  contrahuntur,  contraria 
voluntate  dissolvuntor ;  nam  si  Titius 
et  Seios  inter  se  consenserint,  ut  fun- 
dam  Tusculanum  emptum  Seius  ba- 
beret  centum  aureorum,  deinde  re 
nondum  secuta,  id  est,  neque  pretio 
Boluto  neque  fundo  tradito,  placuerit 
inter  eos  ut  discederetur  ab  ea  emp- 
tione  et  venditione,  invicem  liberan- 
tur.  Idem  est  in  condnctione  et 
locatione,  et  in  omnibus  contractibus 
qui  ex  consensu  descendunt. 


4.  Those  obligations  which  are 
formed  by  consent  alone,  are  dis- 
solved by  the  expression  of  a  con- 
trary wish.  If  Titius  and  Seius  have 
agreed  that  Seius  shall  purchase  an 
estate  at  Tusculum  for  a  hundred 
aurei,  and  then,  before  the  contract 
has  been  executed,  that  is,  before  the 
price  has  been  paid,  or  delivery  made 
of  the  estate,  they  agree  to  abandon 
the  agreement  for  the  sale,  they  are 
mutually  freed  from  their  obligation. 
It  is  the  same  in  the  contract  of  let- 
tang  to  hire,  and  in  all  other  contracts 
formed  by  consent  alone. 
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D.  xlvi.  3.  80  ;  D.  xviii.  5.  5.  1. 

Tliis  paragraph  must  be  understood  with  the  limitation  that 
the  contract  could  only  be  rescinded  integris  omnibus ^  i.  e,  if 
each  party  could  possibly  be  placed  in  the  position  he  held  be- 
fore. The  text  rather  loosely  expresses  this,  by  *^re  nondum  se- 
cuta."  If  all  things  were  not  integra,  but  the  parties  agreed  to 
restore  them,  this  would  be  a  new  contract,  extinguishing  the 
old  contract  by  novation,  not  an  extinction  of  the  contract  by 
mere  consent. 

There  were  other  modes  by  which  a  contract  was  dissolved, 
as,  if  the  subject  of  the  contract  being  a  thing'certain  perished 
without  the  fault  of  any  party,  or  if  the  qualities  of  debtor 
and  creditor  were  united  in  the  same  person,  as,  for  instance,  if 
the  debtor  became  heir  of  the  creditor,  which  is  termed  confu- 
sioy  or  if  one  debt  was  set  ofif  against  another  {compensatio) , 
which,  however,  if  the  actions  proper  to  the  contract  were  ac- 
tions stricti  juris,  would  only  give  rise  to  an  exception,  and 
not  to  an  extinction  of  the  contract:  in  actions  homB  Jidei, 
where  equitable  grounds  of  defence  need  not  be  stated  in  the 
formula,  the  compensatio  would  be  necessarily  taken  notice  of, 
and  in  such  cases  the  contract  may  be  said  to  have  been  really 
put  an  end  to  by  the  compensatio.  And  there  were  also  many 
other  things  which,  although  they  left  the  contract  still  subsist- 
ing, prevented  an  action  being  brought  on  it.  These  will  be 
treated  of  in  the  next  Book  under  the  bead  of  Exceptions. 


LIBER    QUARTUS. 


Tit.  I.    DE  OBLIGATIONIBUS  QUiE  EX  DELICTO 

NASCUNTUR. 


Cam  exposituxn  sit  snperiore  libro 
de  obligatioDibus  ex  contractu  et 
quasi  ex  contractu,  sequitur  ut  de 
obligationibus  ex  maleficio  dispicio- 
mus.  Sed  ills!  quidem,  ut  suo  loco 
tradidimus,  in  quatuor  genera  divi- 
duntur:  hs  vero  unius  generis  sunt; 
nam  omnes  ex  re  nascuntur,  id  est, 
ex  ipso  maleficio,  velud  ex  furto  aut 
rapina  aut  damno  aut  injuria. 


As  we  have  treated  in  the  pre- 
ceding Book  of  obligations  arising 
ex  contractu  and  quan  ex  contractu^ 
we  have  now  to  inquire  into  obli- 
gations arising  ex  maleficio.  Of  the 
obligations  treated  of  in  the  last 
Book,  there  were,  as  we  have  said, 
four  kinds ;  of  those  we  are  now  to 
treat  of,  there  is  but  one  kind,  for 
they  all  arise  from  the  thing,  that 
is,  from  the  delict,  as,  for  example, 
frx>m  theft,  from  robb^,  or  damage, 
or  injury. 


Gai.  iii.  182 ;  D.  xUv.  7.  4. 

This  part  of  the  Institutes  only  treats  of  delicta  so  far  as 
they  produce  obligations  and  are  the  grounds  of  private  actions. 
It  is  not  the  evil  intent  which  makes  an  act  a  delict.  Many 
acts  done  with  evil  intent  are  excluded,  many  done  without  are 
included  in  the  number.  Those  acts  only  were  delicts  which 
had  been  characterised  and  provided  against  as  such  by  the 
ancient  civil  legislation,  and  to  which  a  particular  action  was 
attached.  (See  Introd.  paragr.  89.)  In  this  and  the  three 
following  Titles  we  have  the  four  principal  kinds  of  delicts 
treated  of,  viz.  furtum^  vi  bona  rapta^  damni  injuria^  and 
injuria. 

All  the  obligations  attached  to  delicts  are  said  in  the  text 
nasci  e  re^  i,  e.  from  the  evil  act  or  thing  done  ex  ipso  maleficio y 
to  contrast  them  with  the  various  modes  in  which  obligations 
e  contractu  are  formed. 

Ut  de  obligationibus  ex  maleficio  dispiciamus.  Many 
editions  read,  ut  de  obligationibus  ex  maleficio^  et  quasi  ex 
maleficio  dispidamus. 
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1.  Fiirtum  est  controctatio  rei 
fraudulosa,  vel  ipsins  rui,  vel  etiam 
usus  ejus  possessionisvc :  qnod  lege 
naturali  proljibitum  est  admittere. 


1.  Theft  is  the  fraudulent  deal- 
ing with  a  tiling  itself,  with  its  use, 
or  its  possession ;  an  act  wliich  is 
prohibited  by  natural  law. 


D.  xlvii.  2.  1.3. 

The  definition  of  Uieft  includes  tlie  term  contrectatio  rei, 
to  show  that  evil  intent  is  not  sufficient ;  there  must  bo  an 
actual  toucliing  or  seizing  of  the  thing :  fraudulosa,  to  show 
that  the  thing  must  be  seized  with  evil  intent,  and  rei,  usus, 
possession  is,  to  show  the  different  interests  in  a  thing  that 
might  bo  the  subject  of  theft.  It  might  seem  that  it  would 
have  made  the  definition  more  complete  to  have  said  contrec- 
tatio rei  aliena.  Perhaps  the  word  alietia  was  left  out  because 
it  was  quite  possible  that  the  dominus  or  real  owner  of  a  thing 
should  commit  a  theft  in  taking  it  from  the  possessor,  as,  for 
instance,  in  the  case  of  a  debtor  stealing  a  thing  given  in 
pledge;  and  yet  the  res  was  scarcely  aliena  to  the  dominus. 

Many  texts,  after  the  words  contrectatio  frauduhsa,  add 
lucri  faciendi  gratia,  i.  e,  with  a  design  to  profit  by  the  act^ 
whether  the  profit  be  that  of  gaining  a  benefit  for  one's  self,  or 
that  of  inflicting  an  injury  on  another.  These  words  are  found 
in  the  passage  of  the  Digest  (xlvii.  2.  1.  3),  from  which  tliis  de- 
finition of  theft  is  taken,  but  the  authority  of  the  manuscripts 
seems  against  admitting  them  here. 

Only  things  moveable  could  be  the  subject  of  theft.  (D. 
xlvii.  2.  25.) 

2.  Furtum  antem  vel  a  fun'o,  id 
est  nigro,  dictum  est,  quod  clam  ct 
obscure  fit,  et  plerumque  nocte ;  vel 
a  fraude,  vel  a  ferendo,  id  est  aufe- 
rendo,  vel  a  Grapco  sermone,  qui 
^fn^pai  appellant  fnres.  Imo  et 
GrtL'ci  aifh  rov  <f>iptiv  ^a>/)ap  dixe- 
runt 


2.  The  word  furtum  comes  either 
from  furvum,  which  means  ^  black," 
because  it  is  committed  secretly,  and 
often  in  tlie  night ;  or  from  fraus  : 
or  from  fprre,  that  is,  "taking  away," 
or  from  the  Greek  word  <f>^p,  mean- 
ing; a  thief,  which  again  comes  from 
<f>(p€t»,  to  carry  away. 


D.  xlviL  2.  1. 


3.  Furtorum  autem  genera  duo 
sunt,  manifestum  et  nee  manifestum ; 
nam  conoeptum  et  oblatum  species 
potius  actionis  sunt  furto  coha^rentes, 
quam  genera  furtorum,  sicut  inferius 
apparebit.  Manifestus  fur  est,  quern 
Grseoi  cir'  avrtxpoip^  appellant,  nee  so- 
lum is  qui  in  i'urto  deprehenditur,  sed 
etiam  is  qui  eo  loco  deprehenditur 
quo  fit:  veluti  qui  in  domo  furtum 
fecit,  et  nondum  egressus  januam  de- 
prehensus  fuerit;  et  qui  in  oliveto 
olivarum  aut  in  vineto  uvarum  fur- 


B.  Of  theft  there  are  two  kinds, 
theft  manifest  and  theft  not  mani- 
fest; for  the  thefts  termed  conctp- 
tutn  and  oblatum  are  rather  kinds  of 
actions  attaching  to  theft  than  kinds 
of  theft,  as  wiU  appear  below.  A 
manifest  thief  is  one  whom  the 
Greeks  term  rir*  avrotft^ptf^  being  not 
only  one  taken  in  the  fact,  but  also 
one  taken  in  the  place  where  the 
theft  is  committed ;  as,  for  example, 
before  he  has  passed  through  the 
door  of  the  house  where  he  has  conv 
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turn  fecit,  qnamdia  in  oliveto  ant 
vineto  far  deprehensus  sit  Imo  ul- 
terius  fortom  manifestum  extenden- 
dum  est,  quamdiu  earn  rem  fur 
tenens  visas  vel  deprehensos  fuerit, 
sive  in  publico  sive  in  privato,  vel  a 
domino  vel  ab  alio,  anteqaam  eo  per- 
▼enerit  quo  preferre  ac  deponere  rem 
destinasset ;  sed  si  pertulit  quo  desd- 
navit,  tametsi  deprehendatur  cum  re 
fortiva,  non  est  manifestus  fur.  Nee 
manifestum  furtum  quid  sit,  ex  iis 
quffi  diximus  intelligitur ;  nam  quod 
manifestum  non  est,  id  sdlioet  neo 
manifestum  est. 


mitted  a  theft,  or  in  a  field  of  olives, 
or  a  vineyard  where  he  has  been 
stealing.  We  must  also  extend  mani- 
fest theft  to  the  case  of  a  thief  seen 
or  seized  by  the  owner  or  any  one 
else  in  a  public  or  private  place, 
while  still  holding  the  thing  he  has 
stolen,  before  he  has  reached  the 
place  where  he  meant  to  take  and 
deposit  it  But  if  he  once  reaches 
his  destination,  although  he  is  after- 
wards taken  with  the  thing  stolen 
on  him,  he  is  not  a  manifest  thief. 
What  we  mean  by  a  not  manifest 
thief  may  be  gathered  from  what  we 
have  said,  for  a  theft  which  is  not  a 
manifest  theft  is  a  not  manifest 
theft 


Oil.  iii.  183-185;  D.  xlvii.  2.  8 ;  D.  xl\ii.  2.  5,  pr.  and  1. 

The  distinctioii  between  furtum  manifestum  and  nee  mani- 
festum is  foand  in  the  law  of  the  Twelve  Tables,  which  affixed 
to  a  furtum  manifestum  the  penalty  of  death  if  committed  by 
a  slave,  and  the  penalty  of  being  given  over  as  a  slave  to  the 
person  injured  if  committed  by  a  freeman ;  and  attached  to  a 
furtum  nee  manifestum  the  penalty  of  double  the  value  of  the 
thing  stolen,  whether  committed  by  a  freeman  or  a  slave.  The 
preetor  retained  the  penalty  fixed  in  the  latter  case,  but  in  the 
former  altered  the  penalty  to  the  payment  of  four  times  the 
value  of  the  thing  stolen,  whether  the  theft  was  committed  by 
a  slave  or  a  freeman.     (Gai.  iii.  189.) 

Gaius  tells  us  that  the  jurists  were  divided  on  the  point  of 
what  it  was  that  constituted  a  furtum  manifestum;  some 
thinking  the  thief  must  be  taken  in  the  act,  some  that  he  need 
only  be  taken  on  the  spot,  some  that  he  need  only  be  taken 
with  the  thing  stolen  on  him  before  he  had  transported  it  to  its 
destination  (this  is  the  opinion  received  in  the  text),  and  some 
that  time  and  place  were  immaterial  so  that  he  were  taken  with 
the  thing  stolen  on  him.     (Gai.  iii.  184.) 


4.  Conceptum  fttrtom  dicitur,  cum 
apud  aliquem  testibus  prsesentibus 
furtiva  res  qusesita  et  inventa  sit; 
nam  in  eum  propria  actio  constituta 
est,  quamvis  fur  non  sit,  qun  appel- 
latur  concepti.  Oblatum  fhrtum 
dicitur,  cum  res  furtiva  ab  aliquo  tibi 
oblata  sit,  eaque  apud  te  ooncepta  sit, 
utique  si  ea  mente  tibi  data  fuerit,  ut 
apud  te  potius  quam  apud  eum  qui 
dcdit,  conciperetur ;  nam  tibi  apud 
quern  concepta  ait,  propria  adversus 


4.  There  is  what  is  termed  con- 
ceptum  furtum^  when  a  thing  stolen 
has  been  sought  and  found  in  the 
presence  of  witnesses  in  any  one's 
house,  for,  although  this  person  may 
not  be  the  actual  thief^  he  is  liable 
to  a  special  action  termed  concepti. 
There  is  what  is  termed  furtum  ob- 
latum, if  a  thing  stolen  has  been 
placed  in  your  hands  and  then  seized 
in  your  house ;  that  is,  if  the  person 
who  placed  it  in  your  hands  did  so. 
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earn  qtii  obtulit,  quamvis  fur  non  sit, 
coDstituta  est  actio  quae  appellatur 
oblati.  Est  etiam  prohibiti  furti 
actio  advcrsus  earn,  qui  fdrtum 
querere  testibus  pricsentibus  Toleii- 
tem  prokibucrit.  Prffiterea  pa-na 
eoDstituitur  edicto  pro^toris  per  ac- 
tionem furti  non  exbibiti,  adversus 
earn  qui  furtivam  rem  apud  se  qua'si- 
tam  et  inventam  non  exhibuit.  Sed 
bie  actiones,  id  est,  cuncepti  et  ob- 
lati et  fiurti  prohibiti,  neo  non  furti 
non  exbibiti,  in  desuetudinom  abie- 
runt :  cum  enim  requisitio  rei  furtivoe 
hoilie  secundum  vetcrem  observa- 
tionem  non  fit,  merito  ex  conse- 
quentia  etiam  pnefatflc  actiones  ab 
usu  communi  recesserunt^  cum  mani- 
festissimum  est,  quod  omnes  qui 
scientes  rem  furtivam  suscepcrint  et 
celaverint,  furti  nee  manifesU  obnoxii 
sunt. 


that  it  might  be  found  rather  in  your 
bouse  than  in  his.  For  you,  in 
whose  house  it  had  been  seized, 
would  have  against  him  who  placed 
it  in  your  hands,  although  he  were 
not  the  actual  thief,  a  special  action 
termed  oblati.  There  is  also  the 
action  prohibiti  furti  against  a  person 
who  prevents  another  who  wishes  to 
seek  for  a  thing  stolen  in  the  pre- 
sence of  witnesses ;  there  is,  too,  by 
means  of  tlie  action  furti  non  rxhibitij 
a  penalty  provided  by  tlie  edict  of  the 
prsBtor  against  a  person  who  has  not 
produced  a  thing  stolen  which  hat 
been  searched  for  and  found  in  his 
possession.  But  these  actions,  con- 
cept! j  oblati y  furti,  prohibiti,  and  furti 
non  exhibitif  have  fallen  into  disuse  ; 
for  search  for  things  stolen  is  not 
now  made  according  to  the  ancient 
practice,  and  therefore  these  actions 
have  naturally  ceased  to  be  in  use,  as 
all  who  knowingly  have  received  and 
concealed  a  thing  stolen  are  liable 
to  tlie  action  furti  nee  manifesti, 

GAi.iii.  186-188. 

To  ihe/iirtum  coficeptum  and  the/urtum  ohlatum  a  penalty 
of  triple  the  value  of  the  thing  stolen  was  affixed  hy  the  Twelve 
Tahles.  To  ihe/idrtum  prohibitum,  not  noticed  in  the  Twelve 
Tables,  a  penalty  of  quadruple  the  value  was  affixed  by  the 
preetor.  (Gai.  iii.  192.)  The  Twelve  Tables  noticed  a  kind 
oi  furium  concepUim  of  which  no  mention  is  made  here;  it 
was  called  furtum  lance  licioqtie  conceptum.  The  searcher 
entered  the  house  of  the  supposed  receiver,  having  nothing  on 
his  person  but  a  cincture  (licium)  round  his  waist,  and  a  plate 
(lanx)  which  he  held  with  both  his  hands,  so  that  there  could 
be  no  suspicion  that  he  had  brought  in  with  him  the  thing 
supposed  to  be  stolen.  If  he  then  found  the  thing  in  the  house, 
the  receiver  was  punished  as  if  he  had  committed  a  furtum 
manifestum,  (Gai.  iii.  192.)  This  mode  of  search  and  the 
action  founded  on  it  were  suppressed  by  the  lex  JShutia. 
(AuL.  Gell.  Noct,  Att,  xvi.  10.)  The  actions^///r/i  concepd^ 
oblati,  auApro/iibiti,  were  still  in  use  in  the  time  of  Gains. 


6.  Poena  manifesti  furti,  quadmpli 
est,  tam  ex  servi  quam  ex  liberi  per- 
sona; neo  manifesti,  dupli. 


5.  The  penalty  for  manifest  theft 
is  quadruple  the  value  of  the  thing 
stolen,  whether  the  thief  be  a  slave 
or  a  freeman  ;  that  for  theft  not  ma- 
nifest is  double. 


Gai.  iii  180,  190. 
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6.  Furtnm  autem  fit  non  solum 
cum  quis  iDtercipiendi  causa  rem 
alienam  amovet,  sed  generaliter  cum 
quis  alienam  rem  invito  domino  con- 
trectat  Itaque,  sive  creditor  pignore, 
sive  is  apud  quem  res  deposita  est, 
ea  re  utator,  sive  is  qui  rem  uten- 
dam  accepit,  in  alium  usum  eam 
transferat  quam  ciyus  gratia  ei  data 
est,  furtum  committit :  veluti,  si  quis 
argentum  ntendum  acceperit  quasi 
amicos  ad  coenam  invitaturus,  et  id 
peregre  secum  tulerit,  aut  si  quis 
equum  gestandi  causa  commodatum 
sibi  longius  aliquo  duxerit.  Quod 
veteres  scripserunt  de  eo  qui  in  adem 
equum  perduxisset 


6.  It  is  theft,  not  only  when  any 
one  takes  away  a  thing  belonging 
to  another,  in  order  to  appropriate  it, 
but  generally  when  any  one  deals 
with  the  property  of  another  contrary 
to  the  wishes  of  its  owner.  Thus, 
if  the  creditor  uses  the  thing  pledged 
or  the  depositary  the  thing  depo- 
sited, or  the  usuary  employs  the 
thing  for  another  purpose  than  that 
for  which  it  is  given,  it  is  a  theft; 
for  example,  if  any  one  borrows 
plate  on  the  pretence  of  intending  to 
invite  friends  to  supper,  and  then 
carries  it  away  witli  him  to  a  distance, 
or  if  any  one  borrows  a  horse,  as 
for  a  ride,  and  takes  it  much  farther 
than  suits  such  a  purpose,  or,  as  we 
find  supposed  in  the  writings  of  the 
ancients,  takes  it  into  battle. 


Gai.  iu.  105, 196 ;  D.  xlvu.  2.  54. 


7.  Placuit  tamen  eos  qui  rebus 
commodatis  aliter  uterentur  quam 
utendas  acceperint,  ita  furtum  com- 
mittere  si  se  intelligant  id  inrito 
domino  facere,  eumque  si  intellexis- 
sit  non  permissurum,  at  si  permis- 
surum  credant,  extra  crimen  videri: 
optima  sane  distinctione,  quia  fur- 
tum sine  afiectu  furandi  non  com- 
mittatur. 


7.  A  person,  however,  who  borrows 
a  thing,  and  applies  it  to  a  purpose 
other  than  that  for  which  it  was  lent, 
only  commits  theft,  if  he  knows  that 
he  is  acting  against  the  wishes  of  the 
owner,  and  that  the  owner,  if  he 
were  informed,  would  not  permit  it ; 
for  if  he  really  thinks  the  owner 
would  permit  it,  he  does  not  commit 
a  crime;  and  this  is  a  veiy  proper 
distinction,  for  there  is  no  theft  with- 
out the  intention  to  commit  theft. 


Gal.  iii.  197  ;  D.  xU.  3.  37. 


'  8.  Sod  et  si  credat  aUquis  invito 
domino  se  rem  commodatam  sibi 
contrectare,  domino  autem  volente  id 
fiat,  didtur  f\ulum  non  fieri.  Unde 
illud  qusesitum  est,  cum  Titius  ser- 
vum  Msevii  sollidtaverit  nt  quasdam 
res  domino  subriperet  et  ad  eum  per- 
ferret,  et  servus  id  ad  Mfevium  per- 
tulerit;  Mfevius  dam  vult  Titium  in 
ipso  delicto  deprehendere,  permiserit 
servo  quasdam  res  ad  eum  perferre, 
utrum  fiurti  an  servi  cormpti  judicio 
teneatur  Titius,  an  neutro.  Et  cum 
nobis  super  hao  dubitatione  sugges- 
tum  est,  et  antiquorum  i>rudentium 
super  hoc  altercationes  perspeximus, 
quibusdam  neque  fiirti  neque  servi 
corrupti  actionem  prasstantibus,  qui- 
busdam furti  tantummodo.  Nos  hu- 
jusmodi  calliditati  obviam  euntes  per 


8.  And  even  if  the  borrower  thinks 
he  is  applying  the  thing  borrowed 
contrary  to  the  wishes  of  the  owner, 
yet  if  the  owner  as  a  matter  of  fact 
approves  of  the  application,  there  is, 
it  is  said,  no  thefL  Whence  the 
following  question  arises  :  Titius  has 
urged  the  slave  of  Msevius  to  steal 
from  his  master  certain  things,  and 
to  bring  them  to  him ;  the  slave  in- 
forms his  master,  who,  wishiog  to 
seize  Titius  in  the  act,  permits  his 
slave  to  take  certain  things  to  Titius; 
is  Titius  liable  to  an  action  /tiWi,  or 
to  one  servi  corrupti,  or  to  ndther? 
This  doubtful  question  was  submitted 
to  us,  and  we  examined  the  conflict- 
ing opinions  of  the  ancient  jurists  on 
the  subject,  some  of  whom  thought 
Titius  was  liable  to  both  these  actions, 
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nostram  decisionem  sanximns,  non 
solum  furti  actionem,  sed  et  servi 
comipti  contra  eom  dari.  Licet  enim 
is  servos  deterior  a  sollicitatore  mi- 
nime  factos  est,  et  ideo  non  con- 
currant  regulfe  quas  servi  comipti 
actionem  introducerent,  tamen  con- 
silium corruptoris  ad  pemiciem  pro- 
bitatis  servi  introductum  est:  ut  sit 
ei  poenalis  actio  imposita,  tamquam 
si  re  ipsa  fuisset  servus  comiptns,  ne 
ex  higusmodi  impunitate  et  in  alium 
servimi  qui  facile  possit  eomimpi, 
tale  facinus  a  quibusdam  i>erpetretur. 


wbile  others  thought  he  was  only 
liable  to  the  action  of  theft;  and  to 
prevent  subtleties,  we  have  decided 
that  in  this  case  both  these  actions 
may  be  brought.  For,  although  the 
slave  has  not  been  corrupted,  and  the 
case  does  not  seem  therefore  within 
the  rules  of  the  action  $ervi  carruptif 
yet  the  intention  to  corrupt  the  slave 
is  indisputable,  and  he  is  therefore  to 
be  punished  exactly  as  if  the  slave 
had  been  really  corrupted,  lest  his 
impunity  should  incite  others  to  act 
in  the  same  criminal  way  towards  a 
slave  more  easy  to  corrupt. 


Gai.  iii.  108 ;  C.  vi.  2.  20. 

Was  the  slave  coiTupted  ?  No,  he  had  given  a  signal  proof 
of  his  fidelity.  Was  the  thing  stolen  ?  No,  the  owner  had 
consented  to  its  heing  taken.  Thus  had  reasoned  those  who 
refused  either  action.  Justinian  avoids  these  subtleties,  and 
decides  that  crime  shall  at  any  rate  be  punished^  and  repara- 
tion be  made  for  a  wrongful  act. 


9.  Interdum  etiam  liberorum  ho- 
minum  furtum  fit,  veluU  si  quis  libe- 
rorum nostrorum  qui  in  potestate 
nostra  sit,  subreptus  fuerit 


0.  Sometimes  there  may  be  a  theft 
of  firee  persons,  as,  if  one  of  our  chil- 
dren  in  our  power  is  carried  away. 


Gai.  iu.  109. 

Gaius  adds,  as  an  example,  the  case  of  a  wife  in  manu  being 
stolen.  It  was  not  the  value  of  the  person  stolen  which  in  such 
cases  formed  the  measure  of  the  penalty,  for  the  value  of  a  free 
person  was  inappreciable ;  but  it  was  the  loss  occasioned  by  the 
theft  to  the  person  in  whose  power  the  subject  of  the  theft  was. 


10.  Aliquando  etiam  sue  rei  fur- 
tum quisque  committit,  veluti  si 
debitor  rem  quam  creditori  pignoris 
causa  dedit,  subtraxerit 


10.  A  man  may  even  commit  a 
theft  of  his  own  property,  as,  if  a 
debtor  takes  from  a  creditor  a  thing 
he  has  pledged  to  him. 


Gal  iii,  200. 


11.  Interdum  furti  tenetnr  qui  ipse 
furtum  non  fecit,  qualis  est  ctgus  ope 
consilio  furtum  factum  est  In  quo 
numero  est,  qui  tibi  nummos  excussit 
at  alius  eos  raperet,  aut  tibi  obstitit 
at  alius  rem  tuam  exdperet,  aut  oves 
tuas  vel  boves  fngavit  ut  alius  eas 
caperet ;  et  hoc  veteres  scripserunt  de 
eo  qui  panno  rubro  fugavit  armen- 
tum.  Sed  si  quid  eorum  per  lasci- 
viam,  et  non  data  opera  ut  furtum 
admitteretar,  factum  est,  in  factam 


11.  A  person  may  be  liable  to  an 
action  of  theft,  although  he  has  not 
himself  committed  a  theft,  as,  for  in- 
stance, a  person  who  has  lent  his  aid 
and  planned  the  crime.  Among  such 
is  one  who  makes  your  money  faU 
from  your  hand  that  another  may 
seize  upon  it;  or  has  placed  himself 
in  your  way  that  another  may  carry 
off  something  belonging  to  you;  or 
has  driven  your  sheep  or  oxen  that 
another  may  make  away  with  them. 
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actio  dari  debet  At  nbi  ope  Msevii 
Titius  fortum  fecerit,  ambo  furti  te- 
nentur.  Ope  consilio  cgiis  quoqne 
fartum  admitti  videtur,  qui  scalas 
forte  fenestris  snpposuit,  aut  ipsas 
fenestras  vel  ostium  effregit  ut  alius 
furtum  faceret;  quive  ferramenta  ad 
effiringendum,  aut  scalas  ut  fenestris 
supponerentur,  commodaverit,  sciens 
ci\jus  gratia  commodaverit.  Gerte 
qui  nullam  opem  ad  furtum.  facien- 
dum adhibuit,  sed  tantum  consilium 
dedit  atque  hortatus  est  ad  furtum 
faciendum,  non  tenetur  furti. 


or,  to  take  an  instance  given  by  the 
old  lawyers,  frightens  a  herd  with  a 
piece  of  scarlet  cloth.  But  if  such 
acts  are  only  the  iruit  of  reckless 
folly,  with  no  design  of  assisting  in 
the  commission  of  a  theft,  the  proper 
action  is  one  in  factum.  But  if  Msevius 
assists  Titius  to  commit  a  robbery, 
both  are  liable  to  an  action  of  theft. 
A  person,  again,  assists  in  a  theft 
who  places  ladders  under  a  window, 
or  breaks  a  window  or  a  door,  that 
another  may  commit  a  theft ;  or  who 
lends  tools  to  break  a  door,  or  ladders 
to  place  under  a  window,  knowing 
the  purpose  to  which  they  are  to  be 
Implied.  But  a  person  who  does  not 
actually  assist,  but  only  advises  and 
urges  the  commission  of  a  theft,  is 
not  liable  to  an  action  of  theft. 


Gai.  iii.  202  ;  D.  xlvii.  2.  64-  4;  D.  xlvii.  2.  36. 


12.  Hi  qui  in  parentium  vel  domi- 
norum  potestate  sunt,  si  rem  eis  sub- 
ripiant,  furtum  quidem  iUis  faciunt, 
et  res  in  furtivam  causam  cadit,  nee 
ob  id  ab  ullo  usucapi  potest  ante- 
quam  in  domini  potestatem  reverta- 
tur :  sed  furti  actio  non  nascitur,  quia 
neo  ex  alia  ulla  causa  potest  inter 
eos  actio  nasd.  Si  vero  ope  consilio 
alterius  furtum  factum  fberit,  quia 
utique  Airtum  committitur,  eonveni- 
enter  ille  furti  tenetur,  quia  verum 
est  ope  consilio  ejus  furtum  factum 
esse. 


D.xlviL2. 17; 

13.  Furti  antem  actio  ei  oompetit 
c^jus  interest  rem  salvam  esse,  licet 
dominus  non  siL  Itaque  nee  domino 
aliter  competit,  quam  si  ejus  intersit 
rem  non  perire. 


12.  Those  who  are  in  the  power  of 
a  parent  or  master,  if  they  steal  any- 
thiog  belonging  to  the  person  in 
whose  power  they  are,  commit  a 
theft.  The  thing  stolen,  in  such  a 
case,  is  considered  to  be  furtivtij  and 
therefore  no  right  in  it  can  be  ac- 
quired by  usucapion  before  it  has 
returned  into  the  hands  of  the  owner, 
but  no  action  of  theft  can  be  brought, 
because  the  relation  of  the  parties  is 
such,  that  no  action  whatever  can 
arise  between  them.  But  if  the  theft 
has  been  committed  by  the  assistance 
and  advice  of  another,  as  a  theft  is 
actually  committed,  this  person  will 
be  subject  to  the  action  of  theft,  as 
a  theft  is  undoubtedly  committed 
through  his  means. 

D.  zlviL  2.  36. 1. 

13.  An  action  of  theft  may  be 
brought  by  any  one  who  is  interested 
in  the  safety  of  the  thiog,  although 
he  is  not  the  owner;  and  the  pro- 
prietor, consequently,  cannot  bring 
this  action  unless  he  is  interested  in 
the  thing  not  perishing. 


Gai.  iii.  203. 


The  rigbt  to  bring  the  actio  furti  may  belong  to  several 
persons  at  the  same  time.  For  instance,  both  the  owner  and 
the  nsufiraotuary  had  sofBcient  interest  in  the  thing  to  support 
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j^  But  mere  interest  in  a  thing  was  not  sufficient 
^  tke  thing  had  been  delivered  to,  and  was  or  had  been  in 
.*  possession  of  the  plaintiff.  A  person,  for  instance,  to  whom 
l^tfaing  was  due  by  stipulation  could  not  bring  an  "  actio  furtV 
if  the  thing  were  stolen ;  he  could  only  compel  the  actual  owner 
to  allow  him  to  bring  an  actio furti  in  the  owners  name.  (D. 
xlvii.  2.  13.) 


l-L  Unde  constat  creditorem  de 
pig^ore  subrepto  furti  actione  agere 
posHe,  etiamsi  idoneum  debitorem 
habeat,  quia  expedit  ei  pignori  potius 
incumbere  quam  in  personam  agere : 
adeo  quidem  ut,  quamvis  ipse  debitor 
earn  rem  subripuerit,  nihilominus 
creditori  competit  actio  furtL 


14.  Hence,  a  creditor  may  bring 
tbis  action  if  a  thing  pledged  to  him 
is  stolen,  although  his  debtor  is  sol- 
vent, because  it  may  be  more  advan- 
tageous to  him  to  rely  upon  his 
pledge  than  to  bring  an  action 
against  his  debtor  personaUy ;  so 
much  BO,  that  although  it  is  the 
debtor  himself  that  has  stolen  the 
thing  pledged,  yet  the  creditor  can 
bring  an  action  of  theft. 


Gai.  iii.  204. 


15.  So,  too,  if  a  fuller  receives 
clothes  to  clean,  or  a  tailor  receives 
them  to  mend,  for  a  certain  fixed 
sum,  and  has  them  stolen  from  him, 
it  is  he  and  not  the  owner  who  is 
able  to  bring  an  action  of  theft,  for 
the  owner  is  not  considered  as  in- 
terested in  their  safety,  having  an 
action  Utcoix^  by  which  he  may  recover 
the  thing  stolen  against  the  AiUer  or 
tailor.  But,  if  a  thing  be  stolen  from 
a  bona  fide  purchaser,  he  is  entitled, 
like  a  creditor,  to  an  action  of  theft, 
although  he  is  not  the  proprietor. 
But  an  action  of  theft  is  not  main- 
tainable by  the  fuller  or  tailor,  unless 
he  be  solvent,  that  is,  unless  he  is 
able  to  pay  the  owner  the  value  of 
the  thing  lost;  for  if  the  fuller  or 
tailor  is  insolvent,  then  the  owner, 
as  he  cannot  recover  anything  from 
them,  is  allowed  to  bring  an  action 
of  theft,  as  he  has  in  this  case  an 
interest  in  the  safety  of  the  thing. 
And  it  is  the  same  although  the 
fuller  or  tailor  is  partiaUy  solvent. 

Gai.  iii.  205 ;  D.  xlvii.  2.  20. 1. 

The  owner  has  no  interest  in  recovering  the  penalty  if  he 
can  get  compensation  from  the  person  whose  services  he  has 
hired  to  the  full  amount  of  any  loss  he  sustains  by  tlie  theft ; 
but  he  would  still  be  able  to  bring  an  action,  t.  e,  a  vindicatio. 


15.  Item  si  fullo  pollenda  curan- 
dave,  aut  sarcinator  sarcienda  vesti- 
menta  mercede  certa  acceperit,  eaque 
furto  amiserit,  ipse  furti  habet  actio- 
nem, non  dominus ;  quia  domini  nihil 
interest  eam  rem  non  perisse,  cum 
judicio  locati  a  fuUone  aut  sarcinatore 
rem  snam  persequi  potest.  Sed  et 
bonaB  fidei  emptori  subrepta  re  quam 
emerit,  quamvis  dominus  non  sit, 
omnimodo  competit  fVuti  actio,  quera- 
admodum  et  creditori.  FuUoni  vero 
et  sarcinatori  non  aliter  furti  com- 
petere  placuit,  quam  si  solvendo  sint, 
hoc  est,  si  domino  rei  aratimationem 
solvere  possint;  nam  si  solvendo  non 
sunt,  tunc  quia  ab  eis  suiun  dominus 
consequi  non  possit,  ipsi  domino  furti 
competit  actio,  quia  hoc  casu  ipsius 
interest  rem  salvam  esse.  Idem  est, 
et  si  in  partem  solvendo  sint  fullo 
aut  sarcinator. 
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an  actio  ad  exhihendum,  or  a  condictio,  to  get  the  thing  itself, 
or  its  value,  from  the  thief. 


16.  Quae  de  fuUone  et  sarcinatore 
diximus,  eadem  et  ad  earn  cui  com- 
modata  res  est,  transferenda  veteres 
existimabant;  nam,  at  ille  fullo  mer- 
cedem  accipiendo  custodiam  prsestat, 
ita  is  qaoque  qui  commodum  utendi 
percipit,  similiter  necesse  habet  cus- 
todiam prsstare.  Sed  nostra  pro- 
Tidentia  etiam  hoc  in  nostris  deci- 
sionibus  emendavit  ut  in  domini 
voluntate  sit,  sive  commodati  ac- 
tionem adversus  eum  qui  rem  com. 
modatam  accepit,  movere  desiderat, 
sive  furti  adversus  eum  qui  rem  sub- 
ripuit,  et  alterutra  earum  electa  do- 
minnm  non  posse  ex  poenitentia  ad 
alteram  venire  actionem.  Sed  si 
quidem  furem  elegerit,  ilium  qui  rem 
utendam  accepit,  penitus  liberari ;  sin 
autem  comraodator  veniat  adversus 
eum  qui  rem  utendam  accepit,  ipsi 
quidem  nuUo  modo  competere  posse 
adversus  furem  furti  actionem,  eum 
autem  qui  pro  re  commodata  conveni- 
tur,  posse  adversus  furem  furti  habere 
actionem :  ita  tamen,  si  dominus 
sciens  rem  esse  subreptam ;  adversus 
eum  cui  res  commodata  fuit,  per- 
venit  Sin  autem  nescius,  et  dubi- 
tans  rem  non  esse  apud  eum,  com- 
modati actionem  instituit,  postea 
aut^m  re  comperta  voluit  remittere 
quidem  commodati  actionem,  ad  furti 
autem  pervenire,  tunc  licentia  ei  con- 
cedatur  et  adversus  furem  venire, 
nuUo  obstaculo  ei  opponendo,  quo- 
niam  incertus  constitutus  movit  ad- 
versus eum  qui  rem  utendam  accepit, 
commodati  actionem,  nisi  domino  ab 
eo  satisfactum  est  Tunc  etenim 
omnimodo  furem  a  domino  quidem 
furti  actione  liberari,  suppositum 
autem  esse  ei  qui  pro  re  sibi  com- 
modata  domino  satisfecit ;  cum  mani- 
festissimum  est,  etiamsi  ab  initio 
dominus  actionem  commodati  insti- 
tuit  igpiarus  rem  esse  subreptam, 
postea  autem  hoc  ei  cog^ito  adversus 
furem  transivit,  omnimodo  liberari 
eum  qui  rem  commodatam  accepit, 
quemcumque  causae  exitum  dominus 
adversus  fyirem  habuerit:  eadem  de- 


16.  What  we  have  said  of  the  fuller 
and  tailor  was  applied  by  the  ancients 
to  the  borrower.  For  as  the  fuller  by 
accepting  a  sum  for  his  labour  makes 
himself  answerable  for  the  safe  keep- 
ing of  the  thing,  so  does  a  borrower 
by  accepting  the  use  of  the  thing  he 
borrows.  But  our  wisdom  has  intro- 
duced in  our  decisions  an  improve- 
ment on  this  point,  and  the  owner 
may  now  bring  an  action  commodati 
against  the  borrower,  or  of  theft 
against  the  thief;  but  when  once  his 
choice  is  made,  he  cannot  change  his 
mind  and  have  recourse  to  tlie  other 
action.  If  he  elects  to  sue  the  thief, 
the  borrower  is  quite  freed;  if  he 
elects  to  sue  the  borrower,  he  cannot 
bring  an  action  of  theft  against  the 
thief,  but  the  borrower  may,  that  is, 
provided  that  the  owner  elects  to  sue 
the  borrower,  knowing  that  the  thing 
has  been  stolen.  If  he  is  igpiorant 
or  uncertain  of  this,  and  therefore 
sues  the  borrower,  and  then  sub- 
sequently learns  the  true  state  of  the 
case,  and  wishes  to  have  recourse  to 
an  action  of  theft,  he  will  be  per- 
mitted to  sue  the  thief  without  any 
difficulty  being  thrown  in  his  way,  for 
it  was  in  ignorance  of  the  real  fact 
that  he  sued  the  borrower;  unless, 
indeed,  his  claim  has  been  satisfied 
by  the  borrower,  for  then  the  thief  is 
quite  free  from  any  action  of  theft  on 
the  part  of  the  owner,  but  the  bor- 
rower takes  the  place  of  the  owner  in 
the  power  of  bringing  this  action. 
On  the  other  hand,  it  is  veiy  evident 
that  if  the  owner  originally  brings  an 
action  commodati,  in  ignorance  that 
the  thing  has  been  stolen,  and  sub- 
sequently learning  this,  prefers  to 
proceed  against  the  thief,  the  bor- 
rower is  thereby  entirely  freed,  what- 
ever may  be  the  issue  of  the  suit 
against  the  thief;  as,  in  the  previous 
case,  the  thief  would  be  freed,  whether 
the  borrower  was  wholly  or  only  par- 
tially able  to  satisfy  the  claim  against 
him. 
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ilniUooe  obtmente,  siye  in  partem 
ttTe  in  solidum  Bolvendo  sit  is  qui 
rem  commodatam  accepit. 


Gai.  iU.  a06 ;  C.  vi.  2.  22.  1,  2. 


17.  Sed  is  apud  quern  res  deposita 
est,  custodiam  non  praestat;  sed  tan- 
torn  in  eo  obnoxius  est,  si  quid  ipse 
dolo  malo  fecerit  Qua  de  causa,  si 
res  ei  subrepta  fuerit,  quia  resti- 
tuendffi  ejus  rei  nomine  depositi  non 
tenetur,  neo  ob  id  ejus  interest  rem 
aalvam  esse,  Airti  agere  non  potest; 
sed  forti  actio  domino  competit. 


1 7.  A  depositary  is  not  answerable 
for  the  safe  keeping  of  the  thing  de- 
posited, but  is  only  answerable  for 
wilful  wrong;  therefore,  if  the  thiog 
is  stolen  from  him,  as  he  is  not 
bound  by  the  contract  of  deposit  to 
restore  it,  and  has  no  interest  in  its 
safety,  he  cannot  bring  an  action  of 
theft,  but  it  is  the  on^-ner  alone  who 
can  bring  this  action. 


Gai.  iii.  207. 

We  must,  in  all  cases  of  theft,  bear  in  mind  that  an  actio 
furti  might  also  be  brought  against  any  one  who  had  **  ope  et 
consilio  '*  participated  in  the  theft,  and  the  whole  amount  of 
the  penalty  could  be  recovered  separately  against  each  thief  and 
each  person  taking  an  indirect  part  in  the  theft.  (D.  xlvii.  2. 
21.  9.) 

18.  In  summa  sciendum  est  qusesi- 
tum  esse  an  impubes,  rem  alienam 
amovendo,  furtum  faciat?  Et  placet, 
quia  furtum  ex  affectu  consistit,  ita 
demum  obligari  eo  crimine  impu- 
berem  si  praximus  pubertati  sit,  et 
ob  id  intelligat  se  delinquere. 


18.  It  should  be  observed,  that  the 
question  has  been  asked  whether,  if 
a  person  under  the  age  of  puberty 
takes  away  the  property  of  another, 
he  commits  a  thefL  The  answer  is, 
that  as  it  is  the  intention  that  makes 
the  theft,  such  a  person  is  only  bound 
by  the  obligation  springing  from  the 
delict  if  he  is  near  the  age  of  puberty, 
and  consequently  understands  that 
he  commits  a  crime. 


Gai.  iii.  208. 


'  10.  Furti  actio,  sive  dupli  sive 
quadrupli,  tantum  ad  pCBnsB  perse- 
cutionem  pertinet;  nam  ipsius  rei 
persecutionem  extrinsecus  habet  do- 
minus,  quam  aut  vindicando  aut  con- 
dicendo  potest  auferre.  Sed  vindi- 
catio  quidem  adversus  possessorem 
est,  sive  fur  ipse  possidet,  sive  alius 
quilibet;  condictio  autem  adversus 
furem  ipsum  heredemve  ejus,  licet 
non  possideat,  competit 


10.  The  action  of  theft,  whether 
brought  to  recover  double  or  quad- 
ruple, has  no  other  object  than  the 
recovery  of  the  penalty.  For  the 
owner  has  also  a  means  of  recovering 
the  thing  itself,  either  by  a  tnndicaiio 
or  a  condictio.  The  former  may  be 
brought  against  the  possessor,  whe- 
ther the  thief  or  any  one  else ;  the 
latter  may  be  brought  against  the 
thief  or  the  heir  of  the  thief,  although 
not  in  possession  of  the  thing  stolen. 


Gai.  iv.  8;  D.  zlviL  2.  54.  8. 

The  thief  and  those  who  assisted  him  had  to  pay  a  penalty 
as  a  punishment  for  their  wrong  doing ;  but  someUiing  more 
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remained  for  the  thief  himself  to  do;  he  had  to  restore  the 
thing  stolen.  The  owner  of  the  thing,  therefore,  who  alone 
could  insist  on  having  the  thing  hack,  could  compel  its  restora- 
tion hy  bringing  against  the  thief,  if  he  still  had  the  thing  in 
his  possession,  the  action  of  vindicatio  or  that  of  ad  exhi- 
bendum,  the  actions  by  which  particular  things  were  generally 
recovered  by  their  owners.  But  if  the  thief  had  not  the  thing 
any  longer  in  his  possession,  it  was  useless  to  bring  an  action 
which  could  do  no  more  than  make  him  restore  it.  The  owner 
was  therefore  allowed  to  bring  a  condictio  (having  in  this  case 
the  special  name  of  '*  condictio  furtiva  "),  by  which  he  recovered 
from  the  thief  the  value  of  the  thing  stolen,  with  interest  for 
the  time  of  its  detention ;  and  though  it  was  a  general  rule 
(see  Tit.  6.  14)  that,  where  a  person  could  bring  a  vindication 
he  should  not  be  allowed  to  bring  a  condictio,  i.  e.  where  he 
could  recover  the  thing  itself,  he  should  not  be  allowed,  at  his 
option,  to  recover  its  value  instead;  yet  "in  odium  furum" 
this  was  allowed  against  a  thief,  and  the  plaintiff  might  select 
which  action  he  pleased.     (See  Tit.  6.  14.) 

This  action  might  be  brought  against  the  heirs  of  the  thief, 
whereas  the  actio  /urti,  which  inflicted  a  punishment  for  a 
personal  wrongful  act,  could  only  be  brought  against  the  thief 
himself.  Every  action  against  a  thief  or  those  who  assisted 
him  might  be  brought  by  the  heirs  of  any  one  entitled  to  bring 
it.     (See  Tit.  12.) 


TiT.  II.    DE  BONIS  VI  EAPTIS. 


Qui  res  alienas  rapit,  tenetur  qui- 
dem  etiam  furti:  quia  enim  magis 
alienam  rem  invito  domino  con- 
tractat,  qnam  qui  vi  rapit  ?  Ideoqae 
recta  dictum  est,  eum  improbum  fti- 
rem  esse;  sed  tamen  propriam  ac- 
tionem ejus  delicti  nomine  praetor 
introduxit,  qu»  appeUatur  vi  bono- 
rum  raptorum,  et  est  intra  annum 
qnadrupli,  post  annum  simpli.  Qu« 
actio  utilis  est,  etiam  si  quis  unam 
rem  licet  minimam  rapuerit  Quad- 
ruplimi  autem  non  totum  pcena  est, 
et  extra  pcenam  rei  persecutio,  sicut 
in  actione  furti  manifest!  diximus : 
sed  in  quadruplo  inest  et  rei  perse- 
cutio, ut  pcena  tripli  sit,  sive  compre- 
hendatnr  nqptor  in  ipso  delicto,  sive 


A  person  who  takes  a  thing  be- 
longing to  another  by  force  is  liable 
to  an  action  of  theft,  for  who  can  be 
said  to  take  the  property  of  another 
more  against  his  will  than  he  who 
takes  it  by  force  ?  And  he  is  there- 
fore rightly  said  to  be  an  improbwfur. 
The  pnetor,  however,  has  intro- 
duced a  peculiar  action  in  this  case, 
called  vi  honorumraptantm;  by  which, 
if  brought  within  a  year  after  the 
robbery,  the  quadruple  the  value  of 
the  thing  taken  may  be  recovered; 
but  if  brought  after  the  expiration 
of  a  year,  then  the  single  value  only 
can  be  recovered.  This  action  may 
be  brought  even  against  a  person  who 
has    only  taken  by  force  a  single 
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non  :  ridiculmn  est  enim  levioris  con-  thing,  and  ono  of  the  most  trifling 
ditionis  esse  eum  qui  vi  rapit,  quam  value.  But  this  quadruple  of  the 
qui  clam  amovet.  value  is  not  altogether  a  penalty,  as 

in  the  action  of  furtum  man\fe$tum  ; 
for  the  thing  itself  is  included,  so 
that,  strictly,  the  penalty  is  only  of 
three  times  the  value.  And  it  is  the 
same,  whether  the  robher  was,  or 
was  not  taken  in  the  actual  commis- 
sion of  the  crime.  For  it  would  be 
ridiculous  that  a  person,  who  uses 
force,  should  be  in  a  better  condition, 
than  he  who  secretly  commits  a 
theft 

Gai.  iv.  8. 

The  edict  of  the  praetor,  introducing  this  action,  ran  as 
follows:  Si  cui  dolo  malo,  hominibus  coactisy  damni  quid 
factum  esse  dicetur,  sive  cujus  bona  rapta  esse  dicentur:  in 
eum,  qui  idfecisse  dicitur  judicium  dabo,     (D.  xlvii.  8.  2.) 

It  was  necessary  that  the  act  of  violence  should  be  committed 
with  evil  intent  {dolo  malo).  If,  for  instance,  2l  publico nus 
carried  ofif  a  flock  of  sheep,  thinking  that  some  offence  had  been 
committed  against  the  lex  i^ectigalis,  although  he  was  mistaken, 
this  action  could  not  be  brought  against  him.  (D.  xlvii.  8. 2. 20.) 
Even  if  the  tliicf  was  alone,  or  one  thing,  however  small,  were 
carried  off,  yet  the  action  might  be  brought,  although  the  words 
hominibus  coactis  and  bona  rapta  occur  in  the  edict  It,  like 
the  action  of  theft,  could  only  be  brought  if  the  thing  or  things 
taken  were  moveables.     (C.  ix.  33.  1.) 

The  text  explains  how  the  amount  recovered  under  it  differed 
from  that  recovered  under  an  actio  furti.  Under  the  actio  vi 
bonorum  raptorum  the  thing  itself  was  recovered,  or  its  value 
if  the  thief  no  longer  had  it  in  his  possession,  and  also  three 
times  the  estimated  value  of  the  thing  itself;  while  the  actio 
furti  was  only  penal.     (See  paragr.  19  of  last  Title.) 

The  plaintiff  might,  if  he  pleased,  bring  the  actio  furti 
instead;  and  he  might  also  bring  this  action  after  the  ex- 
piration of  a  year  prevented  his  bringing  that  *'vi  bonorum 
raptorum" 

This  action  united  in  its  effects  the  vindicatio  or  condictio, 
and  also  the  recovery  of  a  penalty.  As  it  was  partly  penal,  it 
could  not  be  brought  against  the  heirs  of  the  Uiief.  (D.  xlvii. 
8.  2.  27.) 

1.  Quia  tamen  ita  competit  hoec  1.    As,  however,  this   action  can 

actio,  si  dolo  malo  quisque  rapuerit,  only  be  brought  against    a   person 

qui  aliquo  errore  inductus  suam  rein  who  robs  with  the  intent  of  commit- 

esse  existimans  et  imprudens  juris  ting  a  wilful  wrong,  if  any  one  takes 

60  animo  rapuit,  quasi  domino  liceat  by  force  a  thing,  thinking  himself,  by 
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etiam  per  vim  rem  suam  auferre  a 
possessoribiis,  absolvi  debet:  cui 
scilicet  conveniens  est,  nee  furti 
teneri  enm  qui  eodem  hoc  animo 
rapuit  Sed  ne,  dum  talia  excogi- 
tentur,  inveniator  via  per  qoam  rap- 
tores  impune  suam  exerceant  avari- 
tiam,  melius  divalibus  constitutioni- 
bus  pro  hao  parte  prospectimi  est, 
at  nemini  liceat  vi  rapere  rem  mo- 
bilem  Tel  se  moventem,  licet  suam 
eamdem  rem  existimet :  sed  si  quia 
contra  statuta  fecerit,  rei  quidem  suse 
dominio  cadere ;  sin  autem  aliena  sit, 
post  restitutionem  ejus  etiam  ssstima- 
tionem  ejusdem  rei  pnestare.  Quod 
non  solum  in  mobilibus  rebus  qus 
rapi  possunt,  constitutiones  obtinere 
censuerunt,  sed  etiam  in  invasionibus 
quffl  circa  res  soli  fiunt,  at  ex  liac 
causa  omni  rapina  homines  absU- 
neant. 


a  mistake,  to  be  the  owner,  and,  in 
ignorance  of  the  law,  believing  it 
permitted  to  an  owner  to  take  away, 
even  by  force,  a  thing  belonging  to 
himself  from  persons  in  whose  pos- 
session it  is,  he  ought  to  be  held  dis- 
charged of  this  action,  nor  in  such 
a  case  would  he  be  liable  to  an  action 
of  theft  But  lest  robbers,  under 
the  cover  of  such  an  excuse,  should 
find  means  of  gratifying  their  ava- 
rice with  impimity,  the  imperial  con- 
stitutions have  made  a  wise  altera- 
tion, by  providing  that  no  one  may 
carry  off  by  force  a  thing  that  is 
moveable,  or  moves  itself,  although 
he  thinks  himself  the  owner.  If 
any  one  acts  contrary  to  these 
constitutions,  he  is,  if  the  thing 
is  his,  to  cease  to  be  owner 
of  it;  if  it  is  not,  he  is  not  only 
to  restore  the  thing  taken,  but 
also  to  pay  its  value.  The  constitu- 
tions have  declared  these  rules  ap- 
plicable, not  only  in  the  case  of 
moveables  of  a  nature  to  be  carried 
off  by  force,  but  also  to  the  forcible 
entries  made  upon  immoveables,  in 
order  that  every  kind  of  violent  rob- 
bery may  be  prevented. 


D.  xlvii.  8.  2. 18 ;  C.  viii.  4.  7. 


2.  Sane  in  hac  actione  non  utique 
expectatur  rem  in  bonis  actoris  esse; 
nam  sive  in  bonis  sit  sive  non  sit, 
si  tamen  ex  bonis  sit,  locum  hec 
actio  habebit :  quare  sive  locata,  sive 
commodata,  sive  pignorata,  sive 
etiam  deposita  sit  apud  Titium  nc  at 
intersit  ejus  eam  rem  non  auferri, 
veluti  si  in  re  deposita  culpam  quoque 
promisit,  sive  bona  fide  possideat, 
sive  usumfructum  in  ea  qois  habeat, 
vel  quod  aliud  jus  ut  intersit  ejns  non 
rapi,  dicendum  est  competere  ei 
hanc  actionem,  at  non  dominium  ac- 
cipiat,  sed  illud  soliun  quod  ex  bonis 
ejus  qui  rapinam  passus  est,  id  est, 
quod  ex  substantia  ejus  ablatum  esse 
proponatar.  £t  generaliter  dicen- 
dum est,  ex  qoibus  causis  fiirti  actio 
competit  in  re  dam  facta,  ex  iisdem 
causis  omnes  habere  hane  actionem. 


2.  In  this  action  it  is  not  neces- 
Bary  that  the  thing  should  have  been 
part  of  the  goods  of  the  plaintiff; 
for  whether  it  has  been  part  of  bis 
goods  or  not,  yet  if  it  has  been  taken 
from  among  his  goods,  the  action 
may  be  brought  Consequently,  if 
anything  has  been  let,  lent,  or  given 
in  pledge  to  Titius,  or  deposited  with 
him,  so  that  he  has  an  interest  in 
its  not  being  taken  away  by  force,  as, 
for  instance,  he  has  engaged  to  be 
answerable  for  even  any  fault  com- 
mitted respecting  it ;  or  if  he  pos- 
sesses it  bonajidej  or  has  the  usa- 
fruct  of  it,  or  has  any  other  legal 
interest  in  its  not  being  taken  away 
by  force,  this  action  may  be  brought, 
not  to  give  him  the  ownership  in  the 
thing,  but  merely  to  restore  him 
what  he  has  lost  by  the  thing  b^ng 
taken  away  from  out  of  his  goods, 
that  is,  from  out  of  his  property. 
And  generally,  we  may  say,  that  the 
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same  canoes  which  would  gite  rise  to 
an  action  of  theft,  if  tlie  theft  is  com- 
mitted secretly,  will  give  rise  to  thia 
action,  if  it  is  committed  with  force. 

D.  xlvii.  8.  2.  22-24. 

In  order  to  make  the  punishment  of  an  open  and  flagrant 
violation  of  law  more  severe  than  that  of  a  secret  theft,  the 
very  slightest  interest  in  the  tiling  taken  was  sufficient  to  enahle 
a  plaintiff  to  hring  tlie  action  vi  bonorum  raptorum.  For 
instance,  a  mere  depositary  could  bring  it,  although  his  interest 
was  not  great  enough  to  permit  of  liis  bringing  an  actio  fur  ti. 


Tit.  III.    DE  LEGE  AQUILIA. 


Damn!  injuria^  actio  conRtitnitor 
per  legem  Aquiliam:  ci\jus  primo 
capite  cautum  est  ut  si  quis  alienum 
hominem,  alienamve  quadmpedem 
qure  pecadum  numcro  sit,  injuria 
Occident,  qaanti  ea  res  in  eo  anno 
plarimi  fuerit,  tantum  domino  dare 
damnetur. 


The  action  damni  injuria  is  esta- 
blished by  the  lex  Aquitia,  of  wliich 
the  first  head  provides,  that  if  any 
one  shall  have  wrongfully  killed  a 
slave,  or  a  four-footed  beast,  being 
one  of  those  reckoned  among  cattle, 
belonging  to  another,  he  shall  be 
condemned  to  pay  the  owner  the 
greatest  value  which  the  thing  has 
possessed  at  any  time  within  a  year 
prenously. 

Gat.  iii.  210. 

The  lea:  Aquilia  was,  as  Ulpian  informs  us  (D.  ix.  2.  1)^  a 
plebiscitum  made  on  the  proposition  of  the  tribune  Aquihus. 
It  made  an  alteration  in  all  the  previous  laws,  including  those  of 
the  Twelve  Tahlcs,  which  had  treated  of  damage  wrongfully 
done  {de  damtio  injuria),  Theophilus  says  it  was  passed  at 
the  time  of  the  secession  of  the  plebs,  meaning,  probably,  that 
to  the  Janiculum,  in  the  year  468  a.u.c.  (Paraphrase  on 
paragr.  15.) 

A  fragment  of  Gains  in  the  Digest  (D.  ix.  2.  2)  contains 
the  terms  of  this  first  head  of  the  lex  Aquilia :  "  Qui  servum 
servarnve,  alienum  alienamve  quadrupedem  vel  pecudem  in' 
jurid  occiderit,  quanii  id  in  eo  anno  plurimi  fuerit,  tantum 
as  dare  domino  damnatus  esto." 


1.  Quod  autem  non  pro^cise  de 
quadrupede,  sed  de  ea  tantum  qu» 
pecudnm  numero  est,  cavetur,  eo  per- 
tinet  ut  neqne  de  feris  bestiis  neque 
de  canibus  cautum  esse  intelligamus, 
sed  de  iis  tantum  quse  proprie  pasci 
dicuntur,  quales  sunt  eqni,  mull, 
asini,  oves,  boves,  capre.  De  soibus 
quoque  idem  placiiit;  nam  et  sues 


1.  As  the  law  does  not  speak  gene- 
rally of  four-footed  beasts,  but  only 
of  those  which  are  reckoned  among 
cattle,  we  may  consider  its  provisions 
as  not  applying  to  dogs  or  wild  ani- 
mals, but  only  to  animals  which  may 
be  properly  said  to  feed  in  herds,  as 
horses,  mules,  asses,  sheep,  oxen, 
goats,  and  also  swine,  for  they  are 
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pecndam    appelladone 

qiUA  pt  hi  gregatim  pascuntnr.    Sic 

deuiqae  at  HamemH  in  Odjsaea  ait, 

■icut  £1iaa  Marcianos  in  suis  Insti- 

talinnibna  refert: — 

Agdi    Toryt  avtaai   wapruuvor "  al 

a  MflOVTOI 

Uiu)  Kipaicot  nitpB,  ivX  rg   'p^*^ 
D.  li.  2.  S.  a  : 

The  passage  ie  &om  Od.  13. 

3.  iDJori*  autem  ocoidere  inUlligi- 
tnr,  qoi  nulIo  jure  occtdit.  Itaqua 
latroDem  qui  occidit,  dod  tenetur, 
Dtiqoe  si  aUter  peiicolum   effiigera 


inclnded  in  the  term  cattle,  for  the; 
feed  in  herd?.  Thus.  Homer  says,  m 
M^va  MartiaDUs  quotes  in  bis  Insli- 

"  You  will  Hud  liim  seated  b;  bis 
swine,  and  the;  are  feeding  b;  the 
rock  of  Corai,  near  the  spring  Are- 


407. 

2.   To    kill   wTongfull;  is  to  kill 

without  an;  rigbt;  coDsrqnenll;,  a 
person  who  kills  a  thief  is  not  liable 
to  tbis  action,  tliat  is,  \(  he  could  not 
otherwise  avoid  the  danger  wilb  wbicU 
he  was  threatened. 


D.  ii.  2.  5,  pi.  and  1. 
It  was  not  necessary  to  consider  the  intent  with  vhich  tlie 
damage  was  done.     Wita  it  done  "  nulla  Jure } "  if  so,  the  leJH 
Aquilia  applied. 


3.  Ao  DC  is  quidem  hao  l^e  tene- 
tUT,  qui  casQ  occidit,  si  niodo  culpa 
ejus  nulla  invcniatur;  nam  alioquia 
Don  mintiB  quam  ei  dolo  ex  culpa 
quisque  hac  lege  tenetui. 

Gu.ia. 


1.  Itaque 


s  dam  jacalis  ludit 


vel 

tiiam  tr^ecerit,  distingoitur :  nais  si 
id  a  milita  in  campo  cove  ubi  soli- 
tnm  est  exercitari,  admissum  est, 
nulla  culpa  tyns  inlelligitarj  si  alius 
talo  quill  adniisit,  culpo  reus  eat. 
I<leni  Juris  e*X  de  milite,  si  in  alio 
loco  quam  qui  cxercitandis  militibus 
deslinatos  Mt,  id  admisit. 


3.  Nor  is  a  person  made  liable  b; 
this  Isw,  who  has  killed  by  accident, 
provided  there  is  no  fault  on  his 
pari,  for  tliis  law  punishes  fault  as 
well  aa  wilful  wrong-doing. 

2oa.  ail. 

4.  Consequentl;,  if  an;  one  pla;- 
ing  or  practising  with  a  javelin,  pierces 
with  it  ;cur  slave  as  he  goes  b;,  there 
is  adislinction  made;  if  Lbo  accideot 
befslU  a  soldier  while  in  the  camp, 
or  other  place  appropriated  to  mili- 
tar;  cierciseit,  there  is  no  fault  in  the 
soldier,  but  there  woiUd  be  in  any  one 
else  besides  a  soldier,  and  the  soldier 
himself  would  be  in  fault  If  he  in- 
flicted such  an  injur;  in  an;  other 
place  than  one  appropriated  to  mill' 
ta.7 


S.  It^m  si  pntator,  ex  arbors  de- 

jectoramo,!!ervuni  tntim  tianseuntem 
Occident :  si  props  viam  publicam  aut 
Ticinalera  id  factum  est,  neque  pro- 
clamavit  ut  casus  evitari  posait,  calpts 
reus  est;  si  proclamavit,  nee  ille  cn- 
ravit  cavere,  extra  culpam  est  putator. 
.£que  extra  ciilpam  esse  intelligitur, 
ti  seorsam  a  via  forts  vel  in  medio 
ftindo  ewdebat,  licet  non  proclamavit ; 


G-  If,  again,  any  one,  in  pruning  a 
tree,  b;  letting  a  hough  fall,  kills  yoi  r 
slave  who  is  passing,  and  thia  takes 
piftoa  near  a  public  way,  or  a  wa;  be- 
longing to  a  neighbour,  and  he  has 
Dot  cried  out  to  make  persons  take 
care,  ba  is  in  fault ;  but  if  he  called 
ont,  and  the  passer-b;  would  not  take 
care,  he  is  not  to  blame.  As,  alto,  he 
is  if  he  was  catling  far  fironi  an; 
LL 
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quia  in  eo  loco  nulli  extraneo  jus 
fUerat  versandi. 


public  way,  or  in  the  middle  of  a 
field,  even  though  he  has  not  called 
out,  for  by  such  a  place  no  stranger 
has  a  right  to  pass. 

D.  ix.  2.  31. 


6.  Prsterea  si  medicus  qui  servum 
tuum  secuit,  dereliquerit  curationem, 
atque  ob  id  mortuus  fueht  servns, 
culpee  reus  est. 


6.  So,  again,  a  physician  who  has 
performed  an  operation  on  your  slave, 
and  then  neglected  to  attend  to  his 
cure,  so  that  the  slave  dies,  is  goUtj 
of  a  fault 


D.  ix.  2.  8. 


7.  tmperitia  quoque  culpse  adnu- 
meratur :  velutl  si  medicus  ideo  ser- 
vum' tuum  Occident,  quod  eum  male 
secuerit,  aut  perperam  ei  medicamen- 
turn  dederit. 


7.  Unskilfulness  is  also  a  fault,  as, 
if  a  physician  kills  your  slave  by  im- 
skilfully  performing  an  operation  on 
him,  or  by  giving  him  wrong  medi- 
cines. 


D.  ix.  2.  7,  8  ;  D.  ix.  2.  8  ;  D.  1.  17.  132. 


8.  Impetu  quoque  mularum,  quas 
mulio  propter  imperitiam  retiucre 
non  potuerit,  si  servus  tuus  oppressus 
fuerit,  culpie  reus  est  mulio ;  sed  et  si 
propter  inArmitatem  eas  reUnere  non 
potuerit,  cum  alius  firmior  retinere 
potuisset,  R)que  culpse  tenetur.  Ea- 
dem  placuenmt  de  eo  quoque  qui, 
cum  e<]uo  veheretur,  impetum  ejus 
aut  propter  infirmitatem  aut  propter 
imperitiam  suam  retinere  non  po- 
tuerit. 


8.  So,  too,  if  a  muleteer,  through 
his  want  of  skill,  cannot  manage  liis 
mules,  sLod  runs  over  your  slave,  he 
is  guilty  of  a  fault.  As,  also,  he 
would  be  if  he  could  not  hold  them 
in  on  account  of  his  weakness,  pro- 
vided that  a  stronger  man  could  have 
held  them  in.  The  same  decisions 
apply  to  an  unskilful  or  infirm  horse- 
man, unable  to  manage  his  horse. 


D.  ix.  2.  8.  1. 


9.  His  autem  verbis  legis,  quanti 
in  eo  anno  plurimi  fuerit,  ilia  sen- 
tentia  exprimitnr,  ut  si  quis  hominem 
tuum  qui  hodie  claudus  aut  mancus 
aut  luscus  erit,  occiderit,  qui  in  eo 
anno  integer  et  pretiosus  fuerit,  non 
tanti  teneatnr  quanti  hodie  erit,  sed 
quanti  in  eo  anno  plurimi  fuerit 
Qua  ration  e  creditum  est  poenalem 
esse  hujus  legis  actionem,  quia  non 
solum  tanti  quisque  obligatur  quan- 
tum damni  dederit,  sed  aliquando 
longe  pluris :  ideoque  constat  in  here- 
dem  eam  actionem  non  transire,  quic 
transitura  fuisset,  si  ultra  damnum 
numquam  lis  eestimaretur. 


9.  The  words  above  quoted,  "the 
greatest  value  the  thing  has  possessed 
at  any  time  within  a  year  previously,'* 
mean  that  if  your  slave  is  killed, 
being  at  the  time  of  his  death  lame, 
maimed,  or  one-eyed,  but  having 
been  within  a  year  quite  sound  and 
of  considerable  value,  the  person  who 
kills  him  is  bound  to  pay,  not  his 
actual  value,  but  the  greatest  value 
he  ever  possessed  within  the  year. 
Hence,  this  action  may  be  said  to  be 
peual,  as  a  person  is  bound  under  it 
not  only  for  the  damage  he  has  done, 
but  for  much  more;  and,  tlierefore, 
the  action  does  not  pass  against  his 
heir,  as  it  would  have  done  if  the 
condemnation  had  not  exceeded  the 
amount  of  the  actual  damage. 
Gai.  iii.  214 ;  D.  ix.  2.  23.  3.  8. 

10.  Illud  non  ex  verbis  legis,  sed  10.  It  has  been  decided,  not  by 

ex  interpretatione  placuit,  non  solum      virtue  of  the  actual  wording  of  the 
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perempti  corporis  eestunationem  ha- 
bendam  esse,  secundum  ea  quie  dixi- 
mos,  sed  eo  amplius  quidquid  prse- 
terea  perempto  eo  corpore  damni 
nobis  allatum  fuerit:  velud  si  ser- 
▼am  tuum  heredem  ab  aliquo  insti- 
tatum  antea  quia  Occident,  quam 
Jnssa  too  adiret,  nam  hereditatis  quo- 
que  amissse  satite\em  esse  habendam 
constat  Item  si  m  pari  mularum 
nnam,  vel  ex  qnadrigia^equorum  unum 
Occident,  vel  ex  comoedis  unus  servus 
occisus  fuerit,  non  solum  occisi  fit 
aestimatio ;  sed  eo  amplius  id  quoque 
oomputatmr,  qUanti  depretiati  sunt 
qui  supersunt. 


law,  but  by  interpretation,  that  not 
only  is  the  value  of  the  thing  perish- 
ing to  be  estimated  as  we  have  said, 
but  also  the  loss  which  in  any  way 
we  incur  by  its  perishing;  as,  for  in- 
stance, if  your  slave  having  been 
instituted  heir  by  some  one  is  kiUed 
before  he  enters  at  your  command  on 
the  inheritance,  the  loss  of  the  in- 
heritance should  be  taken  account  of. 
So,  too,  if  one  of  a  pair  of  mules,  or 
of  a  set  of  four  horses,  or  one  slavo 
of  a  band  of  comedians,  is  killed,  ac- 
count is  to  be  taken  not  only  of  the 
value  of  the  thing  killed,  but  also  of 
the  diminished  value  of  what  re- 
mains. 


Gai.  iii.  212;  D.  ix.  2.  22.  1,  " 


11.  Liberum  autem  est  ei  ci:gus 
servus  occisus  fuerit,  et  judicio  pri- 
vato  legis  Aquilim  damnum  persequi, 
et  capitalis  criminis  eum  reum  facere. 


II.  The  master  of  a  slave  who  is 
killed  may  bring  a  private  action  for 
the  damages  given  by  the  lex  Aqyilia, 
and  also  bring  a  capital  action  against 
the  murderer. 


Gai.  iiL  213. 

The  lex  Cornelia  (D.  ix.  2.  23.  9;  see  also  Title  18.  5,  of 
this  Book)  gave  the  master  the  power  to  bring  a  criminal  accu- 
sation against  the  murderer.  The  Code  (iii.  35.  3)  contains  a 
rescript  of  the  Emperor  Gordian,  stating  it  as  undoubted  law 
that  a  criminal  accusation  did  not  prevent  a  master  also  bring- 
ing a  private  action  under  the  lex  Aquilia. 

12.  The  second  head  of  the  Ux 
Aquilia  is  not  now  in  use. 


12.  Caput  secundum  legis  Aquili® 
in  osu  non  est 


Gai.  iii.  215 ;  D.  ix.  2.  27.  4. 

We  learn  from  Gains  (Gai.  iii.  215)  that  the  second  head  of 
the  lex  Aquilia  gave  an  action  for  the  full  value  of  the  injury 
sustained  to  a  stipulator,  whose  claim  was  extinguished  by  an 
adstipulator  releasing  the  debtor  by  acceptilation.  (See  Bk.  iii. 
Tit.  29.)  The  stipulator  might  also  bring  an  actio  niandati 
against  the  adstipulator,  if  he  preferred  doing  so ;  but,  as  we 
see  from  Title  16  of  this  Book  (paragr.  1),  proceeding  under 
the  lex  Aquilia  gave  the  plaintiff  the  advantage  of  having 
the  amount  he  recovered  increased  if  the  defendant  denied 
his  liability. 


13.  Capite  tertio  de  omni  cetero 
damno  cavetur.  Itaque  si  quis  ser- 
Tum,  vel  earn  quadrupedem  que  pe- 
cudum  numero  est,  vulneraverit,  sive 
earn    quadrupedem    qiue    pecudum 


13.  The  third  head  provides  for 
every  kind  of  damage;  and,  there- 
fore, if  a  slave  is  wounded  or  killed, 
or  a  four-footed  beast,  whether  of 
those  reckoned  among  cattle  or  no^, 

Ll.  2 
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numero  non  est,  veluU  canem  aut 
feram  bestiam  vulneraverit  ant  Occi- 
dent, lioc  capite  actio  coDstituitur. 
In  ceteris  quoque  omnibus  animali-  * 
bas,  item  in  omnibus  rebus  quie 
anima  carent,  damnum  injuria  datum 
hac  parte  vindicatur:  si  quid  enim 
ustum  aut  ruptum  aut  fractum  fuerit, 
actio  ex  hoc  capite  constituitur,  quam- 
quam  poterat  sola  rupti  appeUatio  in 
omnos  istas  causas  sufficere;  ruptum 
enim  intelligitur,  quod  quoquo  modo 
corruptum  est  Unde  non  solum 
fhicta  aut  usta,  sed  etiam  scissa  et 
collisa  et  effusa,  et  quoquo  modo 
porempta  atqiie  deteriora  facta,  hoc 
verbo  continentur:  denique  respon- 
sum  est,  si  quis  in  alienum  vinum 
aut  oleum  id  immiserit  quo  naturalis 
bonitas  vini  aut  olei  corrumperetur, 
ex  hac  parte  legis  eum  teneri. 

Gai.  iii.  217;  D.  ix.  2.  27.  15. 

The  terms  of  this  third  head  of  the  Aquilian  law  are  given 
by  Ulpian  (D.  ix.  2.  27.  5) :  "  Co'tcrarum  rcnnn,  prceter 
hominem  et  pecudem  occisos,  si  quis  alteri  damnum  facit^ 
quod  usserity  fregerit,  ruperit  injuria  quanti  ea  res  erit  in 
diebus  triginta  proximis,  tantum  as  domino  dare  damnas 
estoy 


as  a  dog  or  wild  beast,  an  action  may 
be  brought  under  the  third  head. 
Compensation  may  also  be  obtained 
under  it  for  all  wrongful  iigurj  to 
animals  or  inanimate  things,  and,  in 
fact,  for  anything  burnt,  broken,  or 
fractured,  although  the  word  broken 
(ruptum)  would  have  sufficed  for  all 
these  cases;  for  a  thing  is  ruptum 
which  is  in  any  way  spoilt  {corrvptum\ 
so  that  not  only  things  fractured  or 
burnt,  but  also  things  cut,  bruised, 
spilt,  or  in  any  way  destroyed  or 
deteriorated,  may  be  said  to  be  rupta. 
It  has  also  been  decided,  that  any 
one  who  mixes  anything  with  the  oil 
or  wine  of  another,  so  as  to  spoil  tlie 
goodness  of  the  wine  or  oil,  is  liable 
under  this  head  of  the  lex  Aquiiia, 


14.  lUud  palam  est,  sicut  ex  primo 
capite  ita  demum  quisque  tenetur  si 
dolo  aut  culpa  ejus  homo  aut  quad- 
nipes  occisus  occisave  fuerit,  ita  ex 
hoc  capite  de  dolo  aut  culpa  de  cetero 
damno  quemque  ten(>.ri.  Hoc  tamen 
capite,  non  quanti  in  eo  anno,  sed 
quanti  in  diebus  triginta  proximis  res 
fuerit,  obligatur  is  qui  damnum  de- 
derit. 


14.  It  is  evident  that,  as  a  person 
is  liable  under  the  first  head,  if  by 
wilful  injury  or  by  his  fault  he  kills 
a  slave  or  a  four-footed  beast,  so  by 
this  head  a  person  is  liable  for  every 
other  damage,  if  there  is  wrongful 
injury  or  fault  in  what  he  does.  But 
in  this  case,  the  offender  is  bound  to 
pay  the  greatest  value  the  thing  has 
possessed,  not  within  the  year  next 
preceding,  but  the  thirty  days  next 
preceding. 


Gai.  iii.  218;  D.  ix.  2.  30.  3. 


15.  Ac  ne  plurimi  quidem  verbum 
actjicitur;  sed  Sabino  recte  placuit, 
porinde  habendam  lestimationem  ao 
si  etiam  hac  parte  plurimi  verbum 
ac^ectum  fuisset:  nam  plebem  Ho- 
manam  quie  Aquilio  tribuno  rogante 
hanc  legem  tidit,  contentam  fuisse 
quod  prima  parte  eo  verbo  usa  est 


Qai.  iu.  218 ; 


15.  Even  the  word  plurimi,  t.  e.  of 
the  greatest  value,  is  not  expressed 
in  this  case.  But  Sabinus  was  rightly 
of  opinion,  that  tlie  estimation  ought 
to  be  made  as  if  this  word  were  in 
the  law,  since  it  must  have  been  that 
the  plebeians,  who  were  the  authors 
of  this  law  on  the  motion  of  the 
tribune  Aquilius,  thought  it  sufficient 
to  have  used  the  word  in  tlie  first 
head  of  the  law. 

D.  ix.  2.  1.  1. 
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10.  But  tlic  direct  action  nnJer  tliia 
law  can  oul)'  be  lirongltt  if  an]'  one 

lia.1,  with  liiH  ovu  htiHy,  done  damase, 
and  conseqnentlj  «tilei  aclioHtt  are 
pvea  against  the  per^u  who  does 
damage  in  any  other  way,  as,  tar 
instance,  against  one  wlio  abuts  up  • 
slave  or  a  beast,  bo  as  to  produce 
desOi  by  linnger ;  tIio  drives  a  horae 
80  fast  as  to  knock  him  to  pieces,  or 
drives  cattle  over  a  precipice,  or  per- 
HDadca  another  man's  slave  to  climb 
a  Iree,  or  go  down  into  a  well,  and 
tlie  niavc  in  climbing  or  descending 
if  killed  or  moimcil,  then  a  utilu 
actio  is  given  against  him.  But  it 
any  one  buy  flimg  the  slave  of  an- 
other from  a  bridge  or  a  bank  into  a 
river,  and  the  slave  is  drowned,  then, 
ai  lie  baa  actually  Uung  him  down, 
there  can  be  no  difficulty  in  deddiog 
that  he  bas  caused  the  damage  with 
liis  own  body,  and  conscqneDtty.  he  is 
directly  liable  under  tlie  lex  Ji/uilia. 
lint  if  no  damage  bas  been  done 
by  tbo  body,  nor  to  the  body, 
hut  damage  has  been  dnne  in  gome 
other  way,  the  arlin  dinilii  and  the 
veluli  si  iiiis  miso-  arllu  titilit  are  both  inapplicable,  and 
iicliii  ill  /'icliim  is  given  against 
wrongdoer;  for  instance,  if  any 
through  compassion  has  looked 
the  fetters  of  a  slave,  to  enable  bira 

Gil.  ill.  am ;  D.  ix.  2.  ^3.  I ;  D.  iv,  3.  7.  7. 

If  tho  injury  were  done,  to  use  the  langunge  of  the  jurists, 
corjiori-  corpori,  that  is,  witli  direct  bodily  force,  to  the  body  of 
n  slave  or  benst,  the  actio  {Icffin)  Aijiiiliw  had  plucc.  If  it 
were  done  eorjiori,  but  indirectly  mid  not  corporc,  the  actio 
HtiltK  Aqiiiliir  hnd  plftco.  If  it  were  done  neither  to  the  body, 
nor  yet  with  direct  bodily  force,  the  actio  must  be  brought  in 
ftictiim,  that  is,  on  tlic  particular  circumstnnccs  of  the  citse. 

The  directa  actio  AqiiiUa  could  only  be  brought  by  the 
owner;  the  iililin  might  bo  brought  by  the  possessor,  usufhic- 
tiinry,  and  others  having  an  interest  less  than  that  of  owner- 
ship. 

As  the  action  under  tlie  Ice  Agnilia  was  penal,  tho  whole 
sum  recoverable  against  one  could  be  recovered  separately 
against  each  or  more  than  one  offender. 

If  the  defendant  denied  his  liability,  the  lex  AquiUa  inflicted 
a  double  penalty,  adtersiiK  iiifii-iatitem  in  duplum  actio  ent. 
(D.  ix.  2.  a.  1.) 


Hi.  Ceterum  placmt  ita  demum  di- 

quis  prscipue  cDr[iore  sim  damnum 
dederiL  Iduoqiie  in  eum  qui  alio 
modi)  damnum  dederit,  utiles  ac- 
tioucs  dsri  Bolent,  veluti  si  quia 
)iomincm  alienum   aut  pecus  ita  in- 

mentum  tara  veliementer  cgerit  ut 
rumperelur,  ant  pecus  in  tan  turn 
eiagitaverit  nl  pra^cipitaretnr,  aut  si 
qiiis  aheno  servo  jicrsuaiierit  ut  in 
arboreni  aseenderet  vel  in  pntenro 
descenderet,  et  is  ascendi'ndo  vel 
descendendo  eut  mortuus  aut  aliqiia 
corpiiria  parte  liesus  fuerit,  ulilis  actio 
in  eom  datur.  Scd  f\  ijuis  aUenum 
Bcrvum  aut  dc  ponte  aut  dc  ripa  in 
flumen  dtgeccrit,  et  is  suffocatus  fue- 
rit, eo  quod  projetit  cnrpore  suo  dam- 
ntmi  dediste  non  ditRculter  intelligi 
poterit,  ideoqiic  ipsa  lege  Aquilia 
tenctur.  Sed  si  non  corpore  dam- 
num datum,  nequo  corpus  liesum 
fuerit,  sed  alio  modo  damnum  alicul 
eontigcrit,  cum  non  andirii  neqiie 
directa  neqne  utilia  Aquilia,  placuit 
eum  qui  obno^tius  iWrit,  in  faetiim 
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It  might  very  often  happen  that  the  person  injured  could  also 
bring  an  action  arising  from  a  contract  against  the  doer  of  the 
injury,  as,  for  instance,  an  actio  pro  socio,  mandati,  depositi^ 
if  the  person  who  did  the  injury  were  a  partner,  a  mandatory, 
or  depositary  of  the  person  to  whom  the  injury  was  done.  In 
such  a  case  he  could  either  bring  the  action  on  the  contract, 
or  proceed  under  the  lex  Aquilia.  He  could  not  do  both,  but 
if  he  brought  the  action  on  the  contract,  and  then  found  that  if 
he  had  proceeded  under  the  lex  Aquilia  ho  would  have  recovered 
a  larger  sum,  he  was  allowed  to  bring  an  action  under  the  lea: 
Aquilia  to  recover  the  surplus.  (D.  ix.  2.  7.  8;  D.  xliv.  7.  34. 2.) 


Tit.  IV.    DE  INJURIIS. 


Generaliter  injuria  dicitcir,  orone 
quod  non  jure  fit:  specialiter,  alias 
contumelia  quae  a  contemneDdo  dicta 
est,  quam  Grocci  v/3piv  appellant; 
alias  culpa,  quam  Gra>ci  adUrifta 
dicunt,  sicut  in  lege  Aquilia  damuum 
injiuia;  accipitur;  alias  iniqiiitas  ct 
injustitia,  quam  Grffici  dbuciav  vocant. 
Cum  enim  pr&'tor  vel  judex  non  jure 
contra  quern  pronuntiat,  injuriam  ac- 
cepisse  dicitur. 


Injuria^  in  its  general  sense,  signi- 
fies ever}'  action  contrary  to  law;  iu 
a  special  sense,  it  means,  sometimes, 
the  same  as  contumelia  (outrage), 
which  iH  derived  from  contrmnere^  the 
Greek  v/3/Mr  '  sometimes  the  same  as 
citlpa  (fault),  in  Greek  diucrjfia.  as  in 
the  lex  Aquilia,  wliich  speaks  of  da- 
mage done  injuria;  sometimes  it  has 
the  sense  of  iniquity,  ii^justice,  or  in 
Greek  dbiKia;  for  a  person  against 
whom  the  prsetor  or  judge  pronounces 
an  unjust  sentence,  is  said  to  have 
received  an  injuria. 


J),  xlvii.  10. 1. 


Injuria,  then,  is  used  in  three  senses — 1,  a  wrongful  act,  an 
act  done  nullo  jure;  2,  the  fault  committed  by  a  judge  who 
gives  judgment  not  according  to  Jus ;  3,  an  outrage  or  affront. 


1.  Injuria  autem  committitur,  non 
solum  cum  quis  pugno,  puta,  aut  fus- 
tihus  csesvLS  vel  etiom  verheratus  erit, 
sed  et  si  cui  convicium  factum  fucrit ; 
sive  cujus  hona  quasi  debitoris,  qui 
nihil  deberet,  possessa  fuerint  ah  eo 
qm  intelligebat  nihil  eum  sibi  deberc ; 
vel  si  quis  ad  infamiam  alicigus  libel- 
lum  aut  carmen  scripserit,  composue- 
rit,  ediderit,  dolove  malo  fecerit  quo 
quid  eorum  fieret ;  sive  quis  matrem- 
familias  aut  prstextatum  prietexta- 
tamve  adsectatus  fuerit,  sive  ci:gus 
pudicitia  attentata  esse  dicetur,  et  de- 
nique  aliis  pluribus  modis  admitti 
injuriam  manifestum  est 


1.  An  injur}'  is  committed  not  only 
by  striking  with  the  fist,  or  striking 
with  clubs  or  the  lash,  but  also  by 
shouting  till  a  crowd  gathers  round 
any  one ;  by  taking  possession  of  any 
one's  goods,  pretending  that  he  is 
debtor  to  the  inflicter  of  the  injury, 
who  knows  he  has  no  claim  on  him  ; 
by  writing,  composing,  publishing  a 
libel  or  defamatory  verses  against 
any  one,  or  by  malidoasly  contriving 
that  another  does  any  of  these  things ; 
by  following  after  an  honest  woman, 
or  a  young  boy  or  girl ;  by  attempting 
the  chastity  of  any  one ;  and,  in  short, 
by  numberless  other  acts. 
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Gai.  iii.  220. 

Convicium.  Ulpian  gives  (D.  xlvii.  10. 16.  4)  the  following 
derivation  of  the  word: — "  Convicium  an  tern  dicitur  vel  a  con* 
citatione  vel  a  conventu,  hoc  esty  a  collatione  vocariy  quum 
enim  in  unum  complures  voces  conferuntury  convicium  appeU 
laiuTy  quasi  €?(?«ro€?ti/w,"  any  proceeding  which  publicly  insults 
or  annoys  another,  as  gathering  a  crowd  round  a  man's  house^ 
or  shouting  out  scandal  respecting  another  to  a  mob. 

MatremfamiliaSy  t.  e,  every  married  woman  of  honest  cha- 
racter. 

Pratextatum,  am,  i.  e,  still  wearing  the  pnstexia,  which  was 
put  off  at  the  age  of  puberty. 

Adsectatus  fuerit,  Ulpian  says  (D.  xlvii.  10.  15.  22), 
"  Adsectatur  qui  tacitus  frequenter  sequitur,  assidua  enim 
frequentia  quasi  prmhet  nonnullam  infamiamJ* 

Pudicitia  attentata.  Paul  says  (D.  xlvii.  10.  10),  *^  Atten* 
tari  pudicitia  dicitur  cum  id  agitur,  ut  ex  pudico  impudic^a 
Jiaty 


2.  Patitur  autem  qois  injiiriam  non 
solum  per  semetipsiun,  sed  etiam  per 
liberos  suos  quos  in  potestate  habet; 
item  per  nxorem  snam,  id  enim  ma- 
gis  pnevaluit.  Itaque  si  filiae  alien- 
jus  quae  Titio  nnpta  est,  iiguriam 
feceris,  non  solum  filie  nomine  tecum 
injuriarum  agi  potest,  sed  etiam  pa- 
tris  qnoque  et  mariti  nomine.  Con- 
tra autem  si  viro  iivjuria  facta  sit, 
uxor  ii^uriarum  agere  non  potest: 
defendi  enim  uxores  a  viris,  non  viroB 
ab  uxoribus  squum  est  Sed  et  so- 
cer  nurus  nomine  c^jus  vir  in  potes- 
tate est,  injuriarum  agere  potest 


2.  A  man  may  receive  an  injury, 
not  only  in  his  own  person,  but  in 
that  of  his  children  in  his  power,  and 
even  in  that  of  his  wife,  according  to 
the  opinion  that  has  prevailed.  If, 
therefore,  you  injure  a  daughter  in 
the  power  of  her  father,  and  married 
to  Titius,  the  action  for  the  injuiy 
may  be  brought,  not  only  in  the  name 
of  the  daughter  herself,  but  also  in 
that  of  the  father  or  the  husband. 
But,  if  a  husband  has  sustained  an 
injury,  the  wife  cannot  bring  the  adw 
injuriarum^  for  the  husband  is  the 
protector  of  the  wife,  not  the  wife  of 
the  husband.  The  father-in  law  may 
also  bring  this  action  in  the  name  of 
his  daughter-in-law,  if  her  husband 
is  in  his  power. 

Gai.  iii.  221 ;  D.  xlviL  10.  2 ;  D.  xlviL  10. 1.  3. 

Each  person  injured  could  bring  an  action.  Take,  for  in- 
stance, the  case  of  a  married  woman.  She,  her  husband,  her 
own  father,  and  her  husband's,  have  each  an  action,  supposing 
both  she  and  her  husband  are  in  potestate.  But  a  person  in 
potestatCy  though  he  had  an  action,  could  not  bring  it  himself, 
except  in  certain  cases,  as  in  the  absence  of  the  paterfamilias. 
The  paterfamilias  would  bring  the  action,  and  could  sue  either 
in  his  son's  name,  or  his  own.  The  amount  recovered  in  the 
respective  actions  differed  according  to  the  dignity  of  the  person 
bringing  it     It  might  happen,  for  instance,  Uiat  the  son  was  of 


620 


LIB.  IV.    Ttr.  IV. 


higher  rank  than  the  father.  Cum  utrique  tarn  filio  quam 
patri,  adquisita  actio  sit,  non  eadem  utique  facienda  aati- 
matio  est :  cum  possit  propter  filii  dignitatem  major  ipsi 
quam  patri  injuria  facta  esse.  (D.  xlvii.  10.  80,  31.) 
Although  the  wife  was  in  power  of  the  father,  yet  her  husband 
could  sJways  bring  an  action  for  injury  done  to  her,  grounded 
on  his  natural  duty  to  protect  her. 


3.  Servis  autem  ipsis  qaidem  nulla 
injuria  fieri  inteUigitur,  sed  domino 
per  eo8  fieri  videtur,  non  taraen 
iisdem  modis  quibns  etiam  per  libe- 
ros  et  uxores,  sed  ita  cum  quid  atro- 
cius  commissum  fuerit,  et  quod  aperte 
ad  contimieliam  domini  respicit :  vel- 
uti  si  quis  alienum  servum  verbe- 
raverit,  et  in  hunc  casum  actio  pro- 
ponitur.  At  si  quis  servo  convicium 
fecerit,  Tel  pugno  eum  percusserit, 
nuba  in  eum  actio  domino  competit 


8.  An  injury  cannot,  properly  speak- 
ing, be  done  to  a  slave,  but  it  is  the 
master  who,  through  the  slave,  is 
considered  to  be  injured ;  not,  how- 
ever, in  the  same  way  as  through  a 
child  or  wife,  but  only  when  the  act 
is  of  a  character  grave  enough  to 
make  it  a  manifest  insult  to  the 
master,  as  if  a  person  has  flogged 
severely  the  slave  of  another,  in 
which  case  this  action  is  given  against 
him.  But  a  master  cannot  bring  an 
action  against  a  person  who  has  col- 
lected a  crowd  round  his  slave,  or 
struck  him  with  his  fist 


Gai.  iii.  222. 

Under  the  civil  law  the  master  could  not  bring  an  action  for 
injury  done  to  his  slave,  unless  the  injury  were  done  with  intent 
to  hurt  or  annoy  the  master.  But  the  prsetor  gave  an  action 
pleno  jure,  i.  e.  which  could  be  brought  as  a  matter  of  right,  if 
the  slave  were  beaten  or  tortured  without  the  master  s  orders, 
and  an  action,  cog n ita  causa,  i.  e.,  allowed  if  the  circumstances 
of  the  case  seemed,  on  inquiry,  to  furnish  good  ground  for  it,  if 
the  injury  liad  been  slighter.  Regard  was  had,  in  making  this 
inquiry,  and  in  estimating  the  amount  of  damage,  to  the  class  of 
slaves  to  which  the  slave  belonged.  (See  paragr.  7.)  The 
slave  himself  could  in  no  case  bring  an  action  for  injury  sus- 
tained by  him.     (D.  xlvii.  10.  15.  34.) 


4.  Si  communi  servo  injuria  facta 
sit,  ceqnum  est,  non  pro  ea  parte  qua 
dominus  quisque  est,  flBStimationem 
i^juriiB  fieri,  sed  ex  dominorum  per- 
sona, quia  ipsis  fit  injuria. 


4.  If  an  injury  has  been  done  to  a 
slave  held  in  common,  equity  de- 
mands that  it  shaU  be  estimated  not 
according  to  their  respective  shares 
in  him,  but  according  to  their  re- 
spective position,  for  it  is  the  masters 
who  are  ii^ured. 


If  the  co-proprietors  brought  the  action  for  injury  done,  or 
intended  to  be  done  to  them  through  their  slave,  then,  as  it  is 
said  in  the  text,  it  made  no  difference  what  was  the  amount  of 
their  interest  in  the  slave.  Each  had  equally  had  an  insult 
offered  him.     But  the  co-proprietors  might  bring  a  praetorian 
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action  for  hann  done  to  the  slave,  wheo  no  instilt  or  hurt  vta 
intendud  to  them,  but  the  ooly  question  was,  how  much  was  the 
slave  damaged,  and  made  unfit  for  work,  and  then  tliu  amount 
recovered  was  divided  between  them,  proportionately  to  their 
respective  interests  in  the  slave.     (See  note  on  last  parngr.) 

6.  Qaod   Bi  nsus&uctus   id    bcito  0.  If  Tititu  haa  the  usurrnet,  and 

Tiiii  est,  proprietaa  MiEvii,  mtigia  Mn'vina  tlje  properly  in  &  slavo,  the 
Uievio  iiijnm  fieri  int«llieiliir.  iDJurj  is  considered  lo  be  done  rattier 

to  MiEvius  than  to  Titiua. 

D.  xlvii.  10.  15.  d7. 
It  might,  however,  happen  that  it  could  be  shown  that  the 
intention  was  to  injure  and  insult  tlto  usufructuary  more  than 
the  proprietor.  (1).  xlvii.  10.  15.  48.)  No  one  but  tlie  pro- 
prietor could  bring  the  preetorian  action  for  the  injury  done  to 
the  slave. 

().  irthe  injury  Ls3  teen  done  to  a 
freeman,  viio  serves  j'ou  butia  Jidt, 
]'ou  have  no  action,  bat  he  can  Liing 
an  action  iu  hin  own  name,  unless  he 
has  Iwen  injured  meivly  to  insult 
yon,  for,  in  tlint  ease,  you  may  bring 
the  actio  injuriarum.  So,  too,  irith 
regard  to  a  nlnvc  of  anntlier  irbo 
you  bnuH  Jirle,  you  niay  bring 


fl.  Sed  si  libero  qiii  lib)  bona  fide 
serrit,  iqjuria  facta  sit,  nulla  tibi  actio 
dabitur;  acd  iuo  nomine  is  oiperiri 
poleril,  nisi  in  contuuteliam  taam 
pulsfttus  sit^  tunc  cnim  competit  el 
tibi  injoriarum  actio.  Idem  ergo  est 
et  in  servo  alieno  bona  fide  tibi  ser- 


tbis 


■  the  slave 


jiired  for  the  purpoae  of  iniiultiDg 


D.  xlvii.  10.  15.  4 


7,  Pdpna  autem  injuriarum  ei  lege 
Duodecim  Tabulamm,  propter  mcm- 
bnim  qui  Jem  ruptum  lalio  erat; 
propter  OH  vero  fraelum  nummaris 
pa>nn>  erant  consiitutte,  quasi  in  m^- 
na  veterum  panpertate :  sed  postea 
prn'tores  permillehant  ipsis  qui  in- 
juriam  possi  soot,  earn  lustimarc,  ut 
jurlei  rel  tanti  reum  condemnet, 
quanti  injuriam  passiis  Bstlmaveril, 
rel  minoris,  prout  ei  viaum  fucril. 
Sed  piroa  quidem  injuriarum  qa»  ei 
lege  Duodecim  Tabulamm  inlroducta 
est,  in  desnetudinem  abijl;  quam 
aatctn  pm^tores  introduxemnt,  qua: 
etiam  honoraria  appellatur,  in  judiciis 
frequentator,  nam  seeundnni  gradum 
dignitatjit  vitffique  bonestatem  cresdt 
ant  minuitur  a'stimatio  injuriie:  qui 
gradas  condemn ationis  ct  in  servili 


aliud  in  a 


a  Bctore,  aliud  in  medii 


T.  The  penalty  fur  injuries  under 
the  law  of  the  Twelve  Tables,  was  a 
limb  for  a  limb,  bat  if  only  a  bono 
was  fractured,  peeuniaiy  compensa- 
tion was  exacted  proportionate  to  the 
great  poverty  of  the  limes.  Afler- 
n-aids,  the  pnclor  petniitted  the  in- 
jured parties  themselves  to  estimate 
the  injur}',  so  that  llie  judge  should 
condemn  the  defendants  to  pay  the 
sum  estimated,  or  less,  aa  be  niaj 
tbink  proper.  Tlie  penalty  appointed 
by  the  Twelve  Tables  has  fallen  into 
desuetude,  but  that  introduced  hy  the 
pnelora,  and  (enned  honorary,  is 
adopted  in  the  administration  of 
justice.  For,  according  to  tlie  rank 
and  cbaracter  of  the  person  injured, 
the  estimate  is  greater  or  less;  and  k 
similar  gradation  is  obHcrred,  not  im- 
properly, oven  with  regard  to  a  slave, 
one  amount  being  paid  io  the  case  of 
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actus  homine,  aliud  in  vilissimo  vcl 
compedito  constitaator. 


a  slave  who  is  a  steward,  a  second  in 
that  of  a  slave  holding  an  office  of  an 
intermediate  class,  and  a  third  in 
that  of  one  of  the  lowest  rank,  or  one 
condemned  to  wear  fetters. 


Gai.  iii.  223,  224;  D.  xlvii.  10.  15.  44. 

The  greater  part  of  the  edict  of  the  prsetor  on  this  subject  is 
given  by  Ulpian  in  different  parts  of  the  extracts  from  his  writ- 
ings, and  given  in  the  Digest  (xlvii.  10.  15.  17). 

8.  The  lex  Cornelia  also  speaks  of 
injuries,  and  introduced  an  actio  in- 
juriarum,  which  may  be  brought  when 
any  one  alleges  that  he  has  been 
struck  or  beaten,  or  that  his  house 
has  been  broken  into.  And  the  term. 
'*  his  house  **  includes  one  which  be- 
longs to  him  and  in  which  he  hves, 
or  one  he  hires,  or  one  in  which  he 
is  received  gratuitously  or  as  a  guest. 

D.  xlvii.  10.  5,  pr.  and  2. 

The  lex  Cornelia  de  Sicariis  (see  Tit.  18.  6),  though 
chiefly  directed  against  murderers,  also  contained  provisions 
against  other  deeds  of  violence.  Lex  itaque  Cornelia  ex 
tribus  causis  dedit  actionem :  quod  quis  pulsatus,  verbera- 
tusve  domusve  ejus  vi  introita  sit,     (D.  xlvii.  10.  5.) 


8.  Sed  et  lex  Cornelia  de  injuriis 
loquitur,  et  ii\juriarum  actionem  in- 
troduzit,  quffi  competit  ob  eam  rem 
quod  86  pulsatum  quis  verberatumve, 
domumve  suam  vi  introitam  esse  di- 
cat  Domum  autem  accipimus,  sive 
in  propria  domo  quis  habitat,  sive  in 
conducta  vel  gratis  sive  hospiUo  re- 
ceptus  sit. 


0.  Atrox  injuria  festimatur  vel  ex 
facto,  veluti  si  quis  ab  ahquo  vul- 
neratus  fuerit  vel  fustibus  co^sus ;  vel 
ex  loco,  veluti  si  ciii  in  thcatro  vcl  in 
foro  vel  in  conspectu  proetoris  injuria 
facta  sit;  vel  ex  persona,  veluti  si 
magistratus  injuriam  passus  fuerit, 
vel  si  senatori  ab  humili  injuria  facta 
sit,  aut  parent!  patronove  fiat  a  liberis 
vel  libertis:  aliter  enim  senatoris  et 
parentis  patronique,  aliter  extranei 
et  humilis  persons?  ii^uria  festimatur. 
Nonounquam  et  locus  vulneris  atro- 
cem  injuriam  facit,  veluti  si  in  oculo 
quis  percusserit  Parvi  autem  refert, 
utrum  patrifamilias  an  filiofamilias 
talis  injuria  facta  sit:  nam  et  htec 
atrox  testimabitur. 


0.  An  injury  is  said  to  be  of  a  grave 
character,  cither  from  tlie  nature  of 
the  act,  as  if  any  one  is  wounded  or 
beaten  with  clubs  by  another,  or  from 
the  nature  of  the  place,  as  when  an 
injury  is  done  in  a  theatre,  a  forum, 
or  in  the  presence  of  the  prsBtor; 
sometimes  from  the  quality  of  the 
person,  as  when  it  is  a  magistrate 
tliat  has  received  the  injury,  or  a 
senator  has  sustained  it  at  the  hands 
of  a  person  of  low  condition,  or  a 
parent  or  patron  at  the  hands  of  a 
child  or  freedman.  For  the  injury 
done  to  a  senator,  a  parent,  or  a 
patron  is  estimated  differently  from 
an  injiury  done  to  a  person  of  low 
condition  or  to  a  stranger.  Some- 
times, it  is  tlie  part  of  the  body  in- 
jured that  gives  the  character  to  the 
injury,  as  if  any  one  has  been  struck 
in  the  eye.  Nor  does  it  make  any 
difference  whether  such  an  injury  has 
been  done  to  a  paterfamilias  or  a 
JiUiixf ami  lias,  it  being  in  either  case 
considered  of  a  grave  character. 


•'; 
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On.  iiL  230 ;  D.  xlvii.  10.  T.  8;  D.  ilni.  8,  B.  1,  3. 
If  the  injury  was  atrox,  a  freedman  might  bring  an  action 
against  his  patron,  and  the  emancipated  eon  against  his  father, 
but  not  othemise.  (D.  xlvii,  10.  7.  3.)  And  tlio  pnetor  him- 
self, in  cases  of  atrox  injuria,  when  he  gave  the  formula  to 
the  judge,  fixed  the  maximnm  of  the  condemnation,  and  the 
judge  would  not  dare  to  condemn  the  defeodaat  in  a  less  sum. 
(Gai.  iii.  224.) 


10,  In  aumma  Bdendnm  eiA,  de 
omni  iiuunk  emn  qui  passus  est, 
posse  rel  crimiiialiter  kgere  Tel  cin- 
UMr.  Et  si  quidHm  civilit«r  ggsttir, 
Biatimatione  facta  secDDdum  quod 
dictum  est,  ptrDS  imponitur;  sin 
autem  criminaLter,  officio  jadicia  ex- 
traordiDaria  pcBiia  reo  irrogatiiT.  Hoe 
lidelicat  otnerrando  quod  Zenoniaua 
consdtutio  introduxit,  ut  Tiri  illostreB 
qniqoe  super  eoa  aunt,  et  -pa  pro- 
curatorem  posBiDt  actionem  icjuria- 
rnm  criminaliter  vel  pereeqoi  vel  bus- 
cipere,  iecundum  ejus  tenorem  qui 
ex  ipsa  manifestius  apparet 


10.  Lastly,  il  must  be  oliserred, 
that  in  erery  case  of  injury  lie  who 
bas  recciTed  it  may  bring  either  a 
criminal  or  a  civil  action.  In  the 
iatler,  it  is  a  sum  estimated  as  we 
iiaie  said  that  constitutes  the  penalty; 
in  the  former,  the  judg«,  in  the  ex- 
ercise of  his  dnty,  intlieta  on  the 
offender  an  eitraordinory  punish- 
ment. ^Ve  must,  however,  remark, 
that  a  constjtulion  of  Zeno  perniita 
men  of  the  rank  of  illiiitrU,  or  of  any 
higher  ruik,  to  bring  or  defend  the 
ndio  iitjariaram  if  broneht  criminally 
by  a  procurator,  as  may  be  seen  more 
clearly  by  reading  the  conatitulioil 
itself, 

D.  xlvii.  10.  8;  C.  ix.  35.  11. 
It  was  only  as  a  rery  peculiar  exception  that  criminal  actions 
could,  like  private  actions,  be  brought  or  defended  through  a 
procurator. 


11.  Nod  Bolnin  aulem  is  iiuartaram 
tenetnr,  qui  fecit  injuriam,  id  eat,  qui 
percussit;  •cmm  ille  quoqoe  contine- 
bitur,  qui  dolo  fecit  vel  curatit  at  cni 
mala  pugno  percuCeretur. 


II.  Not  only  is  he   liable  to  ths 
aelio   injunonini,   who    has    in&icted 

the  injurj-,  as,  for  instance,  the  per- 
son who  has  Etnick  the  blow :  hut  he 
also  who  baa  maliciously  caused  or 
contrived   that  any   one    should  be 


dissimiilatione 


12.    Hffic     ttciic 
aboletiu-;   et  ideo 

dereliquorit,  hoc  est,  eUtim  passua 
ad  animum  suum  non  rcTOeaTerit, 
poatea  ex  pcenitentia  teiDissam  in- 
jnriatn  non  potent  recolere. 


12.  This  action  is  exliti([uishGd  by 
a  person  dissembling  to  have  received 
the  inJDiy  ;  and,  Uierefore,  a  person 
who  has  taken  no  accoiuit  of  the  in- 
jury, that  is,  who  immediately  on  M- 
ceising  it  has  shown  no  resentment 
at  it,  cannot  afterward*  change  his 
mind  and  iMiueitale  the  hijury  he 
haa  allowed  to  rett. 

D,xlriL10,  II.  1. 

If  the  person  injured,  though  expres^ng  indignation  at  Ui« 
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time,  did  not  take  any  steps  towards  enforcing  reparation  within 
a  year,  tlie  action  was  extinct.  (1).  xlvii.  10.  17.  6;  C.  ix. 
35.  5.)  The  action  was  pei-sonal  to  the  person  injured,  and 
could  not  he  transmitted  to  Ids  heirs,  unless  hefore  his  death 
the  action  had  already  proceeded  as  far  as  the  litis  contestatio. 


Tit.  V.     DE  OBLIGATIONIBUS  QUiE  QUASI  EX 

DELICTO  NASCUNTUR. 


Si  judex  litem  suam  feccrit,  non 
proprio  ex  maleficio  obligatus  videtur : 
sed  quia  neque  ex  contractu  obliga- 
tus est,  et  utique  peccasse  aliquid  in- 
telligitur,  licet  per  imprudentiain, 
ideo  videtur  quasi  ex  roaleficio  teneri ; 
et  in  quantum  de  ca  re  n'quum  reli- 
gioni  judicantis  \idebitur,  pcenam 
Bustinebit 


If  a  judge  makes  a  cause  his  own, 
he  does  not,  properly  speaking,  seem 
to  be  bound  ex  maleficio ;  but  as  he 
is  neither  bounder  maleficio  or  ex  con- 
tractu, and  as  he  has,  nevertheless, 
done  a  wrong,  although  perhaps  only 
from  ignorance,  he  seems  to  be 
bound  as  it  were  ex  maleficio,  and 
will  be  condemned  to  the  amount 
which  seems  equitable  to  the  con- 
science of  the  judge. 


B.  1. 13.  0. 

The  Roman  legislation  characterised  rather  arbitrarily  certain 
wrongful  acts  as  delicts,  and  tlien,  as  there  were  many  otlier  wrong- 
ful acts  which  bound  the  wrong-doer  to  make  reparation,  and  as 
it  could  not  he  said  that  the  wrong- doer  was  bound  ex  delicto, 
he  was  said  to  be  bound  quasi  ex  delicto.  The  principle  was 
exactly  the  same,  but  the  particular  act  did  not  happen  to  be 
among  those  technically  termed  delicts.  The  first  instance 
given  is  that  of  a  judge  qui  litem  suam  fecerit,  that  is,  who, 
through  favour,  corruption,  or  fear  (D.  v.  I.  15.  1),  or  even 
ignorance  of  law  {licet  per  imprudentiam),  gives  a  manifestly 
wrong  sentence,  and  who  thus  makes  the  lis  or  suit  to  be  sua, 
that  is,  affect  himself  by  rendering  him  responsible  for  the 
sentence.  Gains  gives  an  example,  in  the  case  of  a  judge  con- 
demning a  defendant  in  a  sum  different  from  that  fixed  in  the 
formula,     (Gai.  iv.  52.) 

The  defendant  might,  if  he  pleased,  instead  of  bringing  an 
action  against  the  judge,  appeal  from  his  decision ;  and  in  &ome 
cases,  as  when  the  judge  had  violated  public  law,  or  been  cor- 
rupted, he  might  treat  the  decision  as  null,  and  commence  the 
action  afresh  (D.  xHx.  1.  5.  19)  ;  but  his  adversary  might  be 
insolvent,  or  his  indignation,  or  many  other  reasons,  mi^ht  make 
him  prefer  suing  the  judge. 

Ducaurroy  points  out  that  the  distinction  made  between  the 
seemingly  parallel  cases  of  an  ignorant  physician  and  an  igno- 
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Dint  judge,  the  fault  of  the  former  being  punished  under  the 
A.'.r  Aqiiilia,  the  latter  being  bound  quasi  ex  delicto,  arises  from 
Uie  injury  of  tiie  physicinu  being  done  to  tlie  body.  Tlie 
severity  of  tlie  pennlty  against  a  judge  who  was  meruly  igno- 
rant of  the  law,  is  owing  probably  to  the  great  cheeks  against 
ignorance  whieb  the  judge  posaeaaed  if  he  pleased  to  avail  him- 
self of  ihetn  in  the  advice  of  ^o" pruiletiten"  whoso  business 
it  was  to  assist  him,  and  in  the  possibility  of  havi: 
to  the  magistrate  who  bad  given  the  action  to  him. 


1.  Item  Is  CI  ci^ua  cxnaciilo,  vol 
pmprio  ipsius  vel  in  quo  gratia  halii- 
tabat,  dejectum  cffusumve  aliquid  e»C, 
ita  lit  atii'm  noceretur,  quasi  ex  male- 
ficio  obligalus  inlelligitur.  Ideo  su- 
lorn  nod  proprie  ex  matcHriooUitja- 
tits  inU'llifjitur  quia  plenimque  ob 
alteriua  culpam  tcnetur,  aiit  servi  aut 
liberi.  Cui  siinilis  est  is  qui,  cft 
parta  qua  riilgo  iter  fieri  solet,  id 
positum  aut  suspcnsnm  liabcl  quod 
potest,  u  cccideril,  alicui  uoccre  :  quo 


tula  erA.  De  en  vero  quod  dcjictum 
efflisumvo  est,  dujiU  qnaiiti  damnum 
datum  »it,  constiluta  esc  actio:  ob 
bominem  vero  libcrum  occisum,  quiu- 
quagiata  aoreonim  picna  constitui- 
lur;  fii  I'cro  vivat,  nocituiDquc  ci 
esse  dicatur,  quantum  ub  earn  rem 
vquum  jodid  videtur,  actio  dalur. 
Jiulex  Eiiim  compularo  debet  mtT- 
cedes  medicia  pncsiitas,  cctoroque 
impendin  quic  in  cimtlione  faola  sunt, 
pneterea  operarum  quJLus  caniit  out 
cnritunis  est,  ob  id  quod  ioulilis  fao- 


1.  So,  too, ha ThODcciipii'B,  whether 
as  proprietor  or  gratuitously,  an  apart- 
ment, from  which  an)  thing  has  been 
thrown  or  poured  down,  wliich  has 
dune  damage  to  anolLcr,  is  said  to 
be  bound  aa  it  were  rz  malifieio,  for  he 
is  not  exactl}'  bouud  ez  malejicio,  as 
il  is  generally  by  the  fault  of  another, 
a  slave,  for  instunoe,  or  a  freedman, 
that  ho  is  buimd.  It  is  the  same 
Willi  regard  to  •  person  who,  on  a 
public  wny,  keeps  somettiing  placed 
or  su'^pcnded,  which  may,  if  it  fall, 
liuct  any  one ;  in  lliis  ca&e,  a  penally 
has  been  llxed  of  ton  oitrci.  With 
respect  to  tilings  tlirown  nr  poured 
down,  an  urtion  is  given  for  double 
tlie  amixint  of  the  damage  done ;  and 
if  a  freeman  has  been  killed,  tliere 
is  a  penalty  of  flfly  ntini.  li  he  is 
not  killed,  but  only  liiirt,  the  action  \n 
given  for  the  amnnat  which  llie 
judge  coii-idcrs  erinitnlilc  under  tho 
;  tlie  judge  on^ht  to 
:ount  tlie  fees  paid  to  the 
iJ  all  the  other  espi^n 


of  the 


a  illtie 


well  a 


the 


D.  iKv.  7.  n.  fl  i  D.  il.  3.  5, 11 ;  D.  ii.  3.  1 ;  D.  ix.  S.  7. 

The  edict  of  the  pitEtor,  in  both  cases  alluded  to  in  the  text, 
ia  given,  1).  ix.  3.  1 ;  and  D.  ix.  3.  0,  0. 

Tho  action  given  in  each  coao  was  popiilaris,  that  is,  any 
one  might  bring  it,  but  in  the  case  of  a  freeman  being  killeti, 
his  heirs  or  rehilions,  if  they  brought  an  action,  were  preferred 
to  strangers. 

2.     »i    flliuBfamilia.<i    seorsnm    a  2.   If   B  filiH^amiliat  li\-es   apart 

patre  habitaverit,  et  quid  ex  cienacnio  from  hia  father,  and  from  a  room  in 

ejns   dcjectum    efliiaumve    sit,  siva  his   house   anything   is   thrown    or 

quid  positum  suspensiunve  habnerit,  potu^  down  or   is   placed  or  aua- 

nOns  CUBS  pencnlMUS  est,  Juliano  pcuded,  the  full  of  which  would  bt 
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placuit  in  patrem  nnllam  esse  ftc- 
tionem,  sed  cum  ipso  filio  agendom. 
Quod  et  in  filiofamilios  judicc  obser- 
Yandum  est,  qui  litem  suam  fecerit 


dangerotiB,  Julian  thinks  that  no 
action  could  be  brought  against  the 
father,  but  only  against  the  son.  The 
same  holds  good  with  respect  to 
%  filimfamiliai,  who,  being  a  judge, 
has  made  a  cause  his  own. 


D.  xliv.  7.  6.  6  ;  D.  v.  1.  15. 

In  the  case  of  a  Jiliusfamilias,  the  father  was  not  obliged 
even  to  repair  the  injury  done  to  the  extent  of  the  son's  fecu- 
Hum  (see  Tit.  6.  10);  but  if  a  slave  had  done  the  Injttfjr^^tbe 
master  was  always  bound  to  repair  the  damage,  or  to  abandlSli 
the  slave.     (See  Tit.  8.) 


3.  Item  exercitor  navis  aut  cauponie 
aut  stabuli  de  damno  aut  furto  quod 
in  na>i  aut  caupona  aut  stabulo  fac- 
tum erit,  quasi  ex  maleficio  teneri 
videtur,  si  modo  ipsius  nullum  est 
maleficium,  sed  alicnjus  eorum 
.  quorum  opera  navem  aut  cauponam 
aut  stabulura  cxerccret;  cum  enim 
neque  ex  contractu  sit  adversus  eum 
ooustituta  h(ec  actio,  et  aliquatenus 
culpffi  reus  est,  quod  opera  malorum 
hominum  uterctur,  ideo  quasi  ex 
maleficio  teneri  \'idetur.  In  his  au- 
tem  casibus  in  factum  actio  com- 
petit,  qure  hcredi  quidem  datur,  ad- 
versus heredem  autem  non  competit. 


3.  The  master  of  a  ship,  of  an 
inn,  or  a  stable,  is  liable  as  it 
were  ex  maleficio,  for  any  damage  or 
loss  through  theft  occurring  in  the 
ship,  inn,  or  stable,  that  is,  if  it  is 
not  he  who  has  committed  the  wrong- 
ful deed)  but  some  one  employed  in 
the  service  of  the  ship,  inn,  or  stable. 
For  as  the^  action  given  against  him 
does  not  arise  ex  maJeficio  or  ex  con- 
tractu, and  yet  he  is  in  fault  in  em- 
ploying  dishonest  persons  as  liis  ser- 
vants, he  seems  to  be  bound  as  it 
were  ex  maleficio.  In  these  cases  it 
is  an  action  in  factum  that  ii^ven, 
and  it  may  be  brought  by  the  heir, 
hut  not  against  the  heir. 


D.  xliv.  7.  5,  0;  D.  ix.  3.  5.  13. 

The  person  injured  might  also,  at  his  option,  have  an  actio 
furti,  or  Aquilitp,  as  the  case  might  be,  against  the  actual 
wrong-doer.     (D.  xlvii.  5.) 


Tit.  VI.    DE  ACTIONIBUS. 


Superest    ut    de    actionibus     lo-  It  now  remains  that  we  speak  of 

quamur.      Actio    autem   nihil   aliud  actions.    An    action  is  nothing  else 

est,  quom   jus  persequendi  judicio  than   the   right  of  suing    before   a 

quod  sibi  debetur.  judge  for  that  which  is  due  to  us. 

D.  xUv.  7.  61. 

A  sketch  has  been  given  in  the  Introduction  (paragr.  92-1 13) 
of  the  Koman  System  of  Civil  Process.  In  the  time  of  Justinian 
the  system  of  extraordinaria  judicia  (Introd.  paragr.  1 10, 11 1) 
had  long  been  established,  and  the  preetorian  system  oi formula 
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abolished.  But  it  was  under  the  system  of  formultB  that 
Boman  law  received  its  characteristic  shape,  and  the  great 
jurists  wrote.  In  this  Title  of  the  Institutes  Justinian,  bor- 
rowing from  writers  who  treated  all  actions  with  reference  to 
the  system  oi  formul(B,  uses  the  language  of  the  prsetorian 
system.  A  knowledge,  therefore,  of  the  outlines  of  that  system 
is  indispensable  for  the  comprehension  of  this  Title.  For  an 
account  of  its  main  features  ^e  reader  is  referred  to  paragraphs 
100  to  109  of  the  Introduction. 


I.  Omnium  actionmn  quibus  inter 
aliquos  apud  judices  arbitrosve  de 
quacumque  re  queeritur,  sum  ma 
divisio  in  duo  genera  deducitur :  aut 
enim  in  rem  Bimt,  aut  in  personam. 
Namque  agit  imusquisque  aut  cimi 
eo  qui  ei  obligatus  est  vel  ex  con- 
tractu vel  ex  maleficioi  quo  casu 
proditfe  sunt  actiones  in  personam, 
per  quas  intendit  adversarium  ei  dare 
facere  oportere,  et  aliis  quibusdam 
modis;  aut  cum  eo  agit  qui  nullo 
jure  ei  obligatus  est,  movet  tamen 
alicui  de  aliqua  re  controversiam,  quo 
casu  proditffi  actiones  in  rem  sunt: 
veluti  si  rem  corporalem  possideat 
quis,  quam  Titius  suam  esse  affir- 
met  et  possessor  dominum  se  esse 
dicat;  nam  si  Titius  suam  esse  in- 
tendat,  in  rem  actio  est. 


1.  AU  actions  whatever,  by  which 
any  matter  whatever  is  submitted  to 
the  decision  of  judges  or  of  arbitra- 
tors may  be  divided  into  two  classes  : 
for  actions  are  either  real  or  personal. 
Either  the  plaintiff  sues  the  defend- 
ant, because  he  is  made  answerable 
to  him  by  contract,  or  by  a  delict,  in 
which  case  the  plaintiff  brings  a  per- 
sonal action,  alleging  that  his  adver- 
sary is  bound  to  give  to,  or  to  do  ^ 
something  for  him,  or  making  some 
other  similar  allegation.  Or  else  the 
plaintiff  brings  an  action  against  a 
person  not  made  answerable  to  him 
by  any  obligation,  but  with  whom  he 
disputes  the  right  to  some  corporeal 
thing,  and  for  such  cases  real  ac- 
tions are  given  ;  as,  for  example,  if  a 
man  is  in  possession  of  land,  which 
Titius  maintains  to  be  his  property, 
while  the  possessor  says  tliat  he  him- 
self is  the  proprietor,  the  action  is 
real. 

Gai.  iv.  1.  3;  D.  xliv.  7.25. 

The  first  and  most  important  division  of  actions  is  that  into 
actions  in  rem  and  actions  in  personam,  by  the  first  of  which 
we  assert  a  right  over  a  thing  against  all  the  world,  by  the 
second  we  assert  a  right  against  a  particular  person.  (See 
Introd.  sec.  64.)  And,  accordingly,  speaking  technically,  an 
action  was  called  real  when  the  formula  in  which  it  was  con- 
ceived embodied  a  claim  to  a  thing  without  saying  from  whom 
it  was  claimed,  and  personal,  when  the  formula  stated  upon 
whom  a  claim  was  made.  If  Titius  said  that  a  piece  of  land 
belonged  to  him,  there  was  no  necessity  that  the  name  of  the 
wrongful  occupier  should  appear  in  the  formula ;  at  any  rate 
not  in  the  intentio,  the  part  of  the  formula  always  considered 
characteristic  of  the  actio,  **  Si  paret  Titii  esse  rem,'*  This 
was  aU  ;  the  question  to  be  decided  was,  does  the  thing  belong 
to  Titius  ?     It  was  only  as  a  consequence  of  Titius  proprietor- 
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ship  being  established  that  the  wrongful  occupier,  whose  name 
might  appear  in  tlio  condemnatio,  was  condemned  to  lose  the 
possession.  But  in  an  action  arising  on  a  contract,  the  name 
of  a  person  was  necessarily  introduced  into  the  intentio,  Titius 
could  not  merely  say  a  thing  was  owed  to  him ;  he  must  add 
that  it  was  owed  by  a  particular  person.  There  are,  indeed, 
some  cases,  as,  for  instance,  a  deposit,  in  which  the  action  may 
be  equally  well  shaped  with  or  without  the  insertion  of  the 
name  of  a  particular  person.  There  may  either  be  a  real  action 
in  which  the  plaintiflF  claims  the  thing,  or  a  personal  one  in 
which  he  says  tliat  the  depositary  ought  to  give  it  him.  When- 
ever the  action  is  made  to  rest  on  an  obligation,  it  is  personal, 
when  on  a  right  of  proprietorship  it  is  real. 

The  words  aliis  quihusdani  modi's  in  the  text  refer  to  the 
intentio  of  the  formula,  which  did  not,  in  a  personal  action, 
always  run  either  dare  ojjortere,  or  Jfacere  oportere,  but  in 
other  ways,  especially  that  oi  praatare  oportere, 

A  real  action  was  termed  vindicatio  or  petitio.  A  personal 
action,  when  brought  dare  or  facere^  received  the  name  of 
condictio,  Ulpian  gives  condictio  as  a  generic  name  for  all 
actions  in  personam,  (D.  xliv.  7.  26.)  For  an  account  of 
the  different  kinds  of  condictio,  in  a  limited  sense,  see  note  on 
Bk.  iii.  Tit.  13.  2;  and  see  also  paragr.  16  of  this  Title. 

As  preliminary  to  the  divisions  of  actions  given  in  this  Title, 
it  may  be  useful  to  observe  that  actions  in  personamy  if  based 
on  a  contract,  and  raising  a  question  of  law  as  well  as  of  fact, 
may  be  divided  into  (1)  condictions,  given  to  enforce  unilateral 
contracts,  and  being  ccrti  when  the  claim  was  certain,  incerti 
when  it  was  not;  (2)  pnetorian  actions,  having  special  names, 
given  principally  to  enforce  bilateral  contracts ;  and  (3)  actions 
in  factum  pnpscriptis  verbis,  given  to  enforce  contracts  not 
falling  under  the  four  heads  of  contracts,  and  not  having  special 
names.  (See  Bk.  iii.  Tit.  13.  2.)  All  condictions  were  stricti 
juris,  that  is,  the  judge  was  bound  by  the  strict  rules  of  law, 
unless  there  was  an  exception  appealing  to  equity  introduced 
into  the  formuloe.  All  the  preetorian  actions  given  to  enforce 
bilateral  contracts,  as  well  as  certainly  most,  and  probably  all, 
other  actions  of  exclusively  prfietorian  origin,  were  bona  fi^f^i% 
I.  e,  the  judge  needed  no  exception  to  enable  him  to  consider 
the  equitable  circumstances  of  the  case.  The  intentio  of  every 
personal  action,  except  a  condictio  certi,  was  incerta,  i.  e.  it 
ran  " quicquid paret,'  not  si paret.  Personal  actions  brought 
on  a  delict  were  either  in  tlie  form  of  the  particular  action  given 
by  the  law  which  made  the  offence  a  delict,  or  were  in  factum 
prwscriptis  verbis. 

We  have  said,  "  based  on  a  contract,  and  raising  a  question 
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of  law,  as  well  as  of  fact,"  because  there  was  an  important  kind 
of  personal  actions,  those  in  factum  toncepUp  (to  be  carefully 
distinguished  from  those  ifi  factum prtescript is  verbis),  in  which 
the  magistrate  merely  directed  the  judge  to  ascertain  whether  a 
particular  statement  was  true,  and  if  it  was,  to  condemn  the 
defendant.  There  was,  in  such  an  action,  no  application  of 
the  rules  of  law  to  be  made  by  the  judge,  as  there  was  in  those 
which  ran  si paret  oportere,  and  were  i//  jus  concejjtte,  (See 
Introd.  sec.  108,  and  note  on  paragr.  28.) 

2.  iEque  si  agat  jus  sibi  esse  fundo  2.  So,  too,  if  any  one  alleges  that 

forte  vel  n^dibus  utcndi  fruendi,  vel  he  has  a  right  to  the  usufnict  of 
per  fandnm  vicini  eundi   ageDdi,  vel      land,  or  of  a  house,  or  tluit  lie  lias 

a  right  of  going  or  driving  his  cattle, 
or  of  conducting  water,  over  the  land 
of  his  neighbour,  the  action  is  real ; 
as  also  ai'e  actions  relating  to  prspdial 
ser\-itudes,  as  when  a  man  alleges  a 
right  to  raise  his  house,  a  right  to  an 
uninterrupted  view,  a  right  to  make 
part  of  his  house  project,  or  of  in- 
serting the  beams  of  his  building 
into  his  neighbour's  walls.  There 
are  also  actions  relating  to  usufructs, 
and  the  servitudes  of  country  and 
city  estates,  which  are  the  reverse  of 
these ;  as  when  the  complainant  al- 
leges that  his  adversary  is  not  en- 
titled to  the  usufruct,  or  has  not  the 
right  to  go,  to  drive,  to  conduct  wa- 
ter, to  raise  his  hc>use,  to  have  an  un- 
interrupted view,  to  throw  out  pro- 
jections, or  to  insert  his  beams. 
These  actions  are  equally  real,  but 
are  negative,  and  cannot  therefore  be 
used  in  di.sputes  respecting  things 
corporeal,  for  in  these  disputes  it  is 
the  person  out  of  possession  who 
brings  the  action :  for  a  possessor 
cannot  bring  an  action  to  deny  that 
the  thing  is  the  property  of  the  plain- 
tiff. There  is,  however,  one  case,  in 
which  a  possessor  may  act  the  part 
of  plaintiff;  which  will  be  more  fully 
seen  if  reference  is  made  to  the  books 
of  the  Digest 

Gai.  iv.  3;  D.  viii.  5.  2 ;  D.  xxxix.  1.  \^. 

Usufructs,  uses,  rural  and  urban  servitudes,  might  be  the 
objects  of  real  actions.  These  actions  were  cither  confessoriie, 
or  negativce ;  in  the  former  the  plaintiff  claimed  to  exercise  a 
servitude  over  the  immoveables  of  another,  in  the  latter  he 
maintained  tliat  a  servitude  which  another  attempted  to  exercise 
over  an  immoveable  belonging  to  the  plaintiff  was  not  due. 

M  M 


ex  fundo  vicini  aquam  ducendi,  in 
rem  actio  est.  Ejusdem  generis  est 
actio  de  jure  pnediorum  urbanorum  : 
veluti,  si  agat  jus  sibi  esse  altius  (edes 
suas  tollendi,  prospiciendive,  vel 
projiciendi  aliquid,  vel  immittendi  in 
vicini  aedes.  Contra  quoque  de  usu- 
fructu  et  de  servitutibus  pra'diorum 
rusticorum,  item  prirdiorum  urba- 
norum, invicem  quoque  proditfc  sunt 
actiones,  ut  si  quis  intendat  jus  non 
esse  adversario  utendi  fruendi,  eundi 
agendi,  aquamve  ducendi,  item  altius 
tollendi,  prospicicndi,  projiciendi, 
immittendi.  Istae  quoque  actiones 
in  rem  sunt,  sed  negativte.  Quod 
genus  acUonis  in  controversiis  renim 
corporalium  proditum  non  est,  nam 
in  his  is  agit  qui  non  possidet;  ei 
vero  qui  possidet^  non  est  actio  pro- 
dita  per  quam  neget  rem  actoris  esse. 
Sane  uno  casu,  qui  possidet  nihilomi- 
nus  actoris  partes  obtinet,  sicut  in 
latioribus  Digestorum  libris  oppor- 
timius  apparebiL 
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Both  the  actio  cotifessoria  and  the  actio  negativa  might  be 
brought,  whether  the  claimant  was  or  was  not  in  the  quasi 
j)08segsio  of  tlie  servitude  in  question.  If  the  actio  confesBoria 
was  brought  by  a  person  not  in  quasi-possession,  the  action 
falls  very  obviously  under  actions  in  rem,  A  claims  a  servi- 
tude over  the  land  of  B ;  the  servitude  is  a  res,  and  the  action 
is  as  much  one  in  rem  as  if  the  claim  was  for  the  hmd  itself. 
But  A  might  really  be  in  quasi-possession  of  this  ser>'itude,  and 
yet  bring  an  actio  con/essoria  to  secure  his  possession,  sup- 
posing it  were  threatened  or  made  insecure,  and  such  an  action 
is  a  wide  departure  from  an  ordinary  action  in  rem.  If  a  claim 
of  a  servitude  was  resisted  by  an  actio  ncgativa  brought  by 
the  owner  of  the  immoveable  over  which  it  was  claimed,  then, 
supposing  the  owner  was  not  in  quasi-possession  of  the  servi- 
tude, but  the  person  was  in  quasi-possession  of  it  who  claimed 
the  ser>'itude,  the  actio  negativa  amounted,  in  fact,  to  an 
affirmative  action  in  rem,  B  has  a  res,  viz.  the  servitude, 
which  A  says  is  part  of  his  dominium,  and  has  never  been 
separated  from  it,  and  belongs  to  him,  and  A  might  very  well 
bring  an  ordinary  action  ///  rem  to  recover  it ;  but  in  the  case 
of  a  servitude  the  action  took  a  form  which  it  could  not  take  in 
tlie  case  of  a  claim  to  a  res  corporalis.  The  claimant  of  a  res 
corporalis  would  gain  nothing  by  having  it  declared  that  B 
was  not  the  owner  of  the  thing,  for  that  would  not  show  that 
he  himself  was;  but  if  the  owner  of  an  immoveable  had  it 
declared  that  a  servitude  claimed  did  not  exist,  he  had,  as  the 
result  of  the  action,  the  immoveable  freed  from  the  servitude. 
If  the  person  who  brought  the  actio  negativa  was  in  quasi- 
possession  of  the  servitude,  or,  rather,  if  he  was  in  possession 
of  the  immoveable,  so  that  the  ser\^itude  did  not  exist,  but  was 
only  claimed  by  another,  then  this  action  was,  hko  the  actio 
confessor ia,  brought  by  the  quasi-possessor  only  as  a  means  of 
securing  himself  in  the  possession.  And  the  reason  why  such  ac- 
tions were  brought  in  the  case  of  servitudes,  and  not  of  res  corpo- 
rales,  was,  that  possession  of  the  latter  was  sufficiently  protected 
by  the  interdicts  uti possidetis  and  utrubi,  of  which  more  w^ill  be 
said  in  the  15th  Title.  These  interdicts  were  not  granted  to 
quasi-possessors,  and  though  interdicts  were,  in  process  of  time, 
given  by  the  praetors  to  protect  quasi  possession,  yet  these 
actions  remained  as  a  concurrent  means  of  security. 

Sane  uno  casu.  It  is  a  subject  of  much  dispute  what  is  the 
one  case  in  which  the  possessor  could  be  plaintiff.  Probably 
the  words  are  but  a  summary  of  what  has  gone  before. 
**  There  is,  indeed,  but  one  case  of  a  person  in  possession  be- 
ing plaintiff,  that,  namely,  of  the  possessor  of  an  incorporeal 
tiling." 
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3.  Sed  istfc  quidem  actiones  qna- 
niin  Tnentionem  habiiimns,  et  si  qiirB 
sunt  similes,  ex  legitimis  ct  civilibiis 
causis  desccndunt  AliiP  autem  sunt 
qnas  prietor  ex  sua  jurisdlctione  com- 
paratas  habet  tarn  in  rem  quam  in 
personam,  quas  et  ipsas  necessarium 
est  exemplis  ostendere :  ecce  pie- 
rum  que  ita  permittitur  in  rem  agere, 
ut  Tel  actor  diceret  se  quasi  usuce- 
pisse  quod  non  usnceperit,  vel  ex  di- 
verso  possessorem  diceret  adversa- 
rium  Buum  non  usucepisse  quod 
usuceperit. 


3.  The  actions  just  mentioned,  and 
those  of  a  similar  nature,  are  derived 
from  laws  and  tlie  jus  civile;  but 
there  are  others,  both  real  and 
personal,  which  the  praetor,  by  virtue 
of  his  jurisdiction,  has  introduced, 
and  of  which  it  is  necessary  to 
give  some  examples :  thus  the  pnetor 
often  permits  a  real  action  to  be 
brought,  by  which  the  plaintiff  is 
allowed  to  allege,  that  he  has  acquired 
something  by  prescription,  which  he 
has  not  acquired ;  or  by  which,  on  the 
contrary,  Uie  possessor  alleges  that 
his  adversary  has  not  acquired  some- 
thing by  prescription,  which,  in 
reality,  he  has  acquired. 


D.  xi:v.  7.  2.\  2. 

The  secoBcl  division  of  actions,  given  in  this  Title,  is  that  of 
civil  and  prcetorian.  The  two  methods  principally  adopted  by 
the  pnetor  to  give  an  action  in  cases  not  provided  for  by  tho 
civil  law,  were  either  to  construct  a  formula  on  a  fictitious  hy- 
pothesis, or  make  the  action  one  in  factum  concepta,  (See 
Introd.  paragr.  108.)  The  three  following  paragraphs  give  exam- 
ples of  fictitious  actions  in  rem, 

Justinian  notices  five  preetorian  actions  in  rem,  viz.  the  actio 
Ptibticiana,  the  actio  quasi  Pubiiciana,  the  actio  Pauliana, 
the  actio  Serviana,  and  the  actio  quaai  Serciana,  and  gives 
as  instances  of  the  numerous  preetorian  actions  in  personam, 
the  actions  de  pecunia  constituta,  de  peculio,  &c.  (See 
paragr.  8,  and  foil.) 


4.  Namque  si  cui  ex  justa  causa 
res  aliqua  tradita  fuerit,  veluti  ex 
causa  emptionis  ant  donationis  aut 
dotis  aut  legatorum,  necdum  ejus  rei 
dominus  effectns  est ;  si  ejus  rei  pos- 
sessionem casu  amiserit,  nullam 
habet  directam  in  rem  actionem  ad 
eam  persequendam,  quippe  ita  pro- 
ditfe  sunt  jure  civili  actiones  ut  quis 
dominium  suum  vindicet:  sed  quia 
sane  dunim  erat  eo  casu  deAcere 
actionem,  inventa  est  a  prstore  actio 
in  qua  dicit  is  qui  possessionem  ami- 
sit-,  eam  rem  se  usucepisse,  et  ita 
vindicat  suam  esse.  Quce  actio  Pub- 
iiciana appellatur,  qnoniam  primum 
a  Publido  prsetore  in  edicto  proposita 
est 


4.  For  instance,  if  an}  thing  is  de- 
livered for  a  just  cause,  as  purchase, 
gifl,  dowTy,  or  legacy,  to  a  person  who 
has  not  yet  become  proprietor  of  the 
thing  delivered,  if  ho  chances  to  lose 
the  possession,  he  has  no  direct  ac- 
tion for  its  recovery ;  inasmuch  as 
the  civil  law  only  permits  such  ac- 
tions to  be  brought  by  the  proprietor. 
But,  as  it  was  very  hard  that  there 
should  be  no  action  given  in  such  a 
case,  the  pnetor  has  introduced  one, 
in  which  the  person  who  has  lost  the 
possession,  alleges  he  has  acquired 
the  thing  in  question  by  prescription, 
although  he  has  not  really  so  acquired 
it,  and  he  thus  claims  it  as  his  own. 
This  action  is  called  Uie  actw  Pub- 
iiciana, because  it  was  first  placed  in 
the  edict  by  the  prietor  PubliHus. 

M  M   2 
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Gat.  iv.  30. 

When  any  one  except  the  real  owner  of  a  thing  {domiNus) 
delivered  over  a  thing  on  a  gi'ound  and  in  a  mode  which  would 
have  sufficed  to  have  passed  the  property,  if  he  had  had  it  to 
pass;  or  if  an  owner  of  a  thing  transferred  a  thing  hy  a  mode 
insufficient  to  pass  the  dominiuniy  as  if  a  res  mancipi  was 
delivered  without  mancipation,  the  person,  in  either  of  these 
cases,  to  whom  the  thing  was  delivered,  being  a  bona  Jide  pos- 
sessor, could  perfect  his  title  to  it  by  usucapion :  hut  if  lie  lost 
the  t^jing  out  of  his  possession  after  it  was  delivered  to  him, 
but  before  the  time  necessary  to  complete  the  usucapion  had 
expired,  the  civil  law  gave  him  no  remedy,  for  he  was  not  the 
domififfs,  and  none  but  a  domifnis  could  claim  a  thing  by 
"  vindication  The  actio  Publiciana  was  therefore  given  for 
his  relief  by  the  praetor  Publicius,  perhaps  the  Publicius  men- 
tioned as  praetor  by  Cicero.  {Pro  Ohient,  45.)  In  this  action 
the  plaintiff  was  allowed  to  state,  what  was  in  fact  not  tnie, 
that  the  usucapion  was  complete,  and  thus  to  claim  as  if  his 
ownership  was  absolute.  If  the  thing  had  fallen  into  the  hands 
of  a  person  who  himself  claimed  to  be  really  the  dominiifi,  and 
to  have  a  bona  Jide  ground  of  repelling  the  actio  Publiciana, 
it  could  bo  repelled  by  an  exception  termed  the  exceptio  juati 
domifiii.     (D.  vi.  2.  10.) 

If  it  had  fallen  into  the  hands  of  a  person  who  did  not  claim 
to  be  the  owner,  but  who  had  so  acquired  it  as  to  be  in  a  situa- 
tion to  perfect  his  title  by  usucapion,  i.  e.  who  was  also  a 
bona  Jide  possessor,  and  the  plaintiff  brought  an  actio  Pub- 
liciana  for  it  before  the  time  of  the  usucapion  had  expired,  the 
title  of  the  actual  holder  of  the  thing  was  considered  the 
better;  for  in  i)ari  causa  melior  est  conditio  possidentis. 
The  foiTimla  of  the  action  ran  thus.  "  Judex  esto.  Si  queni 
homineni  Aulus  Ayerius  emit,  quique  ei  traditus  esset,  anno 
possidissety  turn  si  euni  hominem,  de  quo  ayitur^  ejus  ex  jure 
Quiritiuni  esse  oporteret**     (Gai.  iv.  3G.) 

The  actio  Publiciana  might  also  be  useful  to  a  person  who 
was  really  the  owner;  for  while  the  distinction  between  res 
mancipi  and  nee  mancipi  was  retained,  the  owner  of  a  thing 
requiring  to  be  passed  by  mancipation  might  have  himself 
received  it  by  mancipation,  but  be  unable  to  show  that  the 
person  who  transfen'cd  it  to  him  was  really  the  dominus,  and 
had  in  his  turn  received  it  by  mancipation.  If  ho  lost  the 
thing  before  he  had  perfected  the  title  by  usucapion,  he  could 
not  bring  a  vindication  but  was  obliged  to  have  recourse  to  the 
actio  Publiciana ;  and  before  the  legislation  of  Justinian  this 
action  was  especially  useful  to  persons  who  had  received  a 
transfer  of  things  which,  like  the  provincial  lands,  could  not  be 
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iwiido  the  suLject  of  n  perfect  dominium,  and  tlie  title  to  wbicli 
could  not  be  perfected  by  usucapion  (see  Bk.  ii.  Tit.  G) ;  for 
tliev  were  allowed  to  briuj'  tbis  iietitious  action  if  tbev  were 
df?prived  of  tbe  possession,  at  any  rate  ailer  tbe  time  entitling 
tliem  to  use  tbe  proiHcriptio  lonyi  (cmjforiH  bad  ebipsed.  (C 
vii.  39.  8.) 


5,  Tlursus  ex  diverse  si  qnis,  cum 
reipnblicii!  ennsa  abessct  vol  in  h os- 
tium potestate  cssct,  rem  ejus  qui  in 
ci>itate  esset  usuccpcrit,  pemiitiitur 
domino,  si  possessor  reipul»lieft'  causa 
abesse  desiorit,  tunc  intra  annum 
rcscissa  usucapii)nc  eam  rem  petfre, 
id  est,  ita  pctere  ut  dicat  possossorem 
usii  non  copis*ie,  et  ob  id  suam  rem 
esse.  Quod  genus  actioiiis  quibus- 
dam  et  aliis  simili  irquituto  motus 
jnwtor  accommodat,  sicut  ox  latiore 
l)ij?estorum  sou  Pandectorura  volu- 
inine  iutelligerc  licet. 


5.  On  tlie  contrar}',  if  any  one, 
while  abroad  in  tbe  senice  of  liis 
couutr}',  or  a  jmsoner  in  tlie  liands 
of  the  enemy,  has  acquired  by  usu- 
capion a  thing  wliich  belongs  to  an- 
otlior  i)ers(>n  resident  at  home,  tlien 
tbe  proprietor  is  permitted  witliin  a 
year  after  tlio  return  of  tlio  possessor, 
to  bring  an  action  by  rescinding  the 
usucapion;  that  is,  lie  may  allege 
that  the  possessor  has  not  acquired 
hy  prescription,  and  that  the  thing 
therefore  is  his.  Similar  feelings  of 
equity  have  led  the  prajtor  to  grant 
this  si>ecics  of  action  in  certain  other 
casfs,  as  may  be  loaint  from  the 
larger  treatise  of  the  Digest  or  Pan- 
dects. 

D.  iv.  0.  21 ;  D.  iv.  1.  1,  2 ;  D.  iv.  0.  1.  1. 

Tbis  paragrapli  gives  tbe  converse  ease.  Before,  tbe  usu- 
capion was  not  complete,  and  tbe  action  supplied  wliat  was 
wanting  to  it.  Here  tbe  usucapion  is  complete,  and  tbe  action 
takes  awav  its  effect. 

Sucb  an  action  miglit  be  wanted  in  eitber  of  two  cases. 
Eitber  tbe  proprietor  of  tbe  tbing  migbt  be  absent,  or  deprived, 
on  tbe  legitimate  ground,  of  tbe  power  of  attending  to  bis  affairs ; 
and  during  tbis  time  tbe  usucapion  migbt  buve  been  completed 
against  bim ;  or  tbe  possessor,  tbe  person  in  wbose  favour  tbe 
time  of  usucapion  was  running,  migbt  bave  been  absent,  and 
tbe  proprietor,  not  being  able  to  sue  bim,  migbt  liave  been 
unable  to  stop  tbe  usucapion.  In  eitber  of  tbese  cases  tbis 
kind  of  actio  Ptthliciana^  called  rcscissoria,  because  tbe  usu- 
capion was  rescinded,  came  to  tbe  aid  of  tbe  proprietor.  It  is 
to  be  remarked  tbat  Justinian  notices  only  tbe  latter  of  tbe  two 
cases,  and  yet  lie  bad  provided  a  mucli  more  simple  remedy  in 
bebalf  of  proprietors,  wbo  were  allowed  to  interrupt  tbe  usu- 
ca^non  of  an  absent  possessor  by  a  protestation  made  before  a 
magistrate.     (C.  vii.  40.  2.) 

Tbe  aciio  Puhliciana  reftcissoria  liad  to  be  brougbt  witbin  a 
year,  commencing  from  tbe  time  wben  first  it  became  possible 
to  bring  tbe  action.  Intra  annum,  quo  primum  de  va  re 
e.rpvriundi  potentas  vrit.     (D.  iv.  C.  1.  1.)     The  year  was  a 
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0.  Item,  si  quis  in  fraudem  credi- 
torum  rem  suam  alicui  Iradiderit, 
bonis  ejus  a  creditoribus  ex  senten- 
tia  pni'sidis  possossis,  permitiitur 
ipsis  ereditoiibus  rescissa  tratlitione 
eam  rem  petero,  id  e>t,  dicerc  earn 
rem  Iraditam  non  esse,  et  ob  id  in 
bonis  debitoris  monsisse. 


udlis  annus,  and  its  lengtb,  therefore,  varied  in  different  cases, 
for  wliicli  Justinian  substituted  the  uniform  term  of  four  years. 
Quihusdam  ct  aliis.  Such  as  the  restitutio  in  integrufn,  by 
which  the  prcetor  protected  a  person  under  the  age  of  twenty- 
five  years.     (See  Bk.  i.  Tit.  23,  pr.) 

(5.  Again,  if  a  debtor  deliver  to  a 
tbird  person  anytbiug  that  is  his 
property,  in  order  to  defraud  bis 
creditors,  wbo  have  seized  on  bis 
goods  by  order  of  tlie  prases^  tJie  cre- 
ditors arc  permitted  to  rescind  the 
delivery,  and  bring  an  action  for  the 
thing  delivered;  tliat  is,  they  may 
allege  that  the  tiling  was  not  deli- 
vered, and  that  it  therefore  continues 
to  be  a  part  of  the  debtor's  goods. 

D.  xUi.  8.  1,  pr.  1,  2. 

Theophilus  tells  us  that  this  action  was  called  the  actio 
Pauliana,  The  lex  JElia  Sentia  (see  Bk.  i.  Tit.  7)  had  made 
enfranchisements  in  fraud  of  creditors  void ;  but  the  law  did 
not  extend  to  alienations ;  and  the  prajtor,  therefore,  when  the 
creditors  had  taken  possession  of  the  effects  of  the  debtor,  per- 
mitted them  to  rcchiim  anything  which  had  been  ahenated  after 
insolvency  and  with  intent  to  defraud. 

This  actio  Pauliana  in  rem  (says  Ortolan)  is  not  spoken 
of  elsewhere  in  the  works  of  Roman  law  which  have  come 
down  to  us.  It  must  not  be  confounded  with  the  actio 
Pauliana  in  personam  treated  of  in  the  Digest  (xxii.  1.  38, 
pr.  and  4),  which  was  given,  not  only  in  case  of  alienation,  but 
of  every  act  whereby  the  debtor  had  diminished  his  assets,  and 
the  in  tent io  of  which  was  directed  against  the  particular  person 
who  had  profited  by  such  an  act,  and  not  as  that  of  the  a^tio 
in  rem,  which  forms  the  subject  of  this  paragraph,  against  any 
one  who  happened  to  be  the  person  detaining  the  thing  claimed. 


7.  Item  Ser>iana,  et  quasi  Servi- 
an a,  qiice  etiam  liypotheoaria  vocatur, 
ex  ipsins  prwtoris  jurisdictione  sub- 
stantiam  capiunt.  Serviana  autem 
experitur  quis  de  rebus  coloni,  qure 
pignoris  jure  pro  mcrcedibus  fundi 
ei  tenentur;  quasi  Serviana  autem, 
qua  creditores  pignora  hypothecasve 
persequuntur.  Inter  pignus  autem 
et  hypothecara,  quantum  ad  actionem 
hj-pothccariam  attinet,  nihil  interest; 
nam  de  qua  re  inter  creditorem  et 
debitorem  convenerit  ut  si  pro  debito 
obligata,  ntraquc  hac  appollatione 
continetur,  sed  in  aliis  differentia  est : 


7.  The  actio  Serviana,  and  the  actio 
quasi- Sennnna,  also  called  hypotheca- 
ria,  equally  take  their  rise  from^he 
prflBtor's  jurisdiction-  The  actio  8cr- 
vifina  is  brought  to  get  possession  of 
the  effects  of  a  farmer  which  have 
been  pledged  to  secure  tlie  rent  of 
the  land.  The  ac/«o  quasi-Serviana 
is  that,  by  which  creditors  sue  for 
things  pledged  or  mortgaged  to  them ; 
and,  as  regards  this  action,  there  is 
no  difference  between  a  pledge  and  a 
hypotheca ;  for  the  two  terms  are  in- 
differently applied  to  an3rthing  wliich 
the  debtor  and  creditor  agrree  shall 
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nam  pignoris  appellatione  cam  pro-  Le  bound  as  security  for  the  debt; 
pne  rem  coiitineri  dicimus,  qure  simul  but  in  other  points  there  is  a  distinc- 
etiam  traditur  creditori,  muxime  si  tion  between  tliem.  The  term  pledge 
niohilis  sit;  at  cam  qun?  sine  tradi-  is  proi)erty  applied  to  a  thing  wliich 
tione  nuda  conventione  teuetur,  pro-  has  actually  been  delivered  to  a  cre- 
prio  hypothecte  appellatioue  coutineri  ditor,  especially  if  the  thing  be  a 
dicimus.  moveable ;  the  term  hypothcca  means 

anything  bound  by  simple  agreement 

without  delivery. 

D.  XX.  2.  4;  D.  xx.  1.  17.  5.  1  ;  D.  xiii.  7.  9.  2. 

We  liave  already  given  a  slight  sketch  of  the  jus  pignorh, 
and  tlie  relative  position  of  the  creditor  and  dehtor,  at  the  end 
of  the  fifth  Title  of  the  Second  ]3ook.  The  interest  of  the 
creditor  was  not  thoiiglit  sufficient  to  support  a  vi/idicatio  if 
ho  lost  the  thing  pledged  out  of  his  possession,  or  wisljed  to  get 
the  tiling  subjected  to  a  hypothcca  into  his  possession ;  but 
a  pnetorian  action  enabled  him  to  cflect  this.  The  actio 
Serviana  mentioned  in  this  paragraph  was  given  to  enforce  the 
claim  of  the  landlord  to  the  fai'ming  instruments  pledged  by 
the  farmer  for  his  rent,  and  the  actio  quasi- Serviana  was  an 
extension  of  this,  giving  a  means  to  every  creditor  of  enforcing 
his  right  to  anything  pledged  or  mortgaged. 

Maj'ime  si  mohilis  sit.  An  immoveable  might  of  course  be 
given  in  pledge ;  but  it  would  generally  happen  that  things 
given  in  pledge  were  moveables. 

A  thing  subjected  to  successive  hypothccce  belonged,  as  we 
have  said  in  treating  of  the  real  right  given  by  ihejusjiir/noiis 
(Bk.  ii.  Tit.  5),  to  the  person  in  whose  favour  the  first  hypotheca 
was  constituted.  If,  therefore,  a  creditor,  whose  hypotheca  was 
subsequent,  brouglit  the  actio  quasi- Verdana  against  a  creditor 
whose  hypotheca  was  prior,  he  would  be  repelled  by  an  excep- 
tion.    (C.  viii.  18.  C.) 


8.  In  i)ersonara  quoque  actiones  ex 
sua  jurisdictiime  propositas  habet 
prftjtor,  veluti  de  pecunia  constituta, 
cui  similis  vidcbatur  roceptitia.  Scd 
ex  nostra  constitutionc,  cum  ct  si 
quid  plenius  habebat,  hoc  in  actio- 
nem pecuuiai  constitute  transfusum 
est,  ea  quasi  supervacua  jussa  est 
cum  sua  auctoritate  a  nostris  legibus 
recedere.  Item  pnotor  proposuit  de 
pecuUo  senorum  filionimque  fami- 
lias,  ct  ex  qua  qurcritur  an  actor  jura- 
verit,  et  alias  complures. 


8.  There  are  also  personal  actions 
which  the  praetor  has  introduced  in 
the  exercise  of  liis  jurisdiction,  as, 
for  instance,  the  action  dt  peainia 
coiisfUuta,  wliich  that  called  recep- 
titia  much  resembled.  But  the  actio 
rcciptitia  has  been  rendered  super- 
fluous by  all  its  advantages  being 
tranferred  to  the  actio  pemttia  con- 
siittitce,  and  has,  therefore,  by  one  of 
our  constitutions,  lost  its  authority, 
and  disappeared  from  our  legislation. 
The  praitor  has  likewise  introduced 
an  action  concerning  tlie  peculium  of 
slaves,  and  of  JiH{fainiliaruinj  an 
action  in  which  the  question  is  tried, 
whether  the  plaintiff  has  made  oaUi, 
and  many  otliers. 
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C.  iv.  18.  2,  pr.  and  I. 

See  notes  to  succeediDg  paragraphs. 

0.   Do   conntitnta    aiiU:»m    pecunia  J).  The  actio  de  constUuta  pccunia 

cum  omnibas  agitur  qiiicuiii<]iie  pro  may  be  brought  against  any  person 

80  vel  pro  alio  soluturos  se  constitue-  who  lias  engaged  to  pay  money,  either 

rint,  nulla  scilicet  stipulatione  inter-  for  himself  or  another,  without  having 

posita ;   nam    alioquin   si    stipulanti  made  a  stipulation ;   for,  if  he   has 

promiseriot,  jure  civili  tcnentur.  promised  a  stipulator,  he  is  bound 

by  tlie  civil  law. 

D.  xiii.  5.  14.  f3. 

The  actio  de  con st it uta  pecunia  was  an  action  by  which  the 
pnetor  enforced  a  mere  pact  or  agreement  (not  a  stipulation,  for 
then  the  action  would  have  been  ex  stipulatu)  by  which  a 
person  promised  again  what  he  already  owed,  or  promised  what 
anotlier  owed,  fixing  the  lime  for  payment.  This  agreement 
{constitiitum)  did  not  operate  as  a  novation,  and  was  enforced 
as  subsidiary  to  the  main  contract.  The  actio  de  constituta 
pecunia  could  only  be  brought  within  a  year,  and  only  applied 
to  things  which  could  form  the  subject  of  a  mutuum,  i.  e. 
things  qu(e  numero,  pondere,  mensurave  constant.  The 
pecunia  was  said  to  be  conn  tit  uta  because  it  was  agreed  to  be 
paid  on  a  particular  day.  The  actio  receptitia  was  an  action 
given  against  bankers  {argentarii)  who  promised  to  satisfy  the 
demands  of  a  creditor  of  one  of  their  customers.  This  creditor 
was  said,  recipere  diem,  to  have  a  day  fixed  by  the  banker  for 
payment  of  his  claim,  and  lience  the  action  was  called  receptitia. 
The  mere  promise  of  the  banker  was  considered  enough  to  ground 
an  action  on,  an  exception  to  the  ordinary  rules  of  the  civil  law 
which  must  have  grown  out  of  the  peculiar  character  of  a 
banker's  business.  What  the  civil  law  confined  to  bankers  only 
the  prffitor  extended  to  every  one  alike ;  and  whenever  any  one, 
who  owed  a  debt  to  another  or  had  funds  of  another  in  his 
hand,  promised  to  pay  the  money  owed  by  or  deposited  with 
him  on  a  particular  day,  the  praetor  gave  the  action  de  constituta 
pecunia  to  enforce  the  fulfilment  of  the  promise. 

Justinian  abolished  the  actio  receptitia^  and  invested  the 
actio  de  constituta  pecunia  with  privileges  which  had  before 
belonged  exclusively  to  the  actio  receptitia;  for  he  made  it 
perpetual,  and  he  allowed  it  to  be  brought  whatever  was  the 
nature  of  the  thing  promised.     (C.  iv.  18.  2.) 

10.  Actioncs  aulein  de  peculio  ideo  10.   The    pra;tor    has    iutix)duced 

advcrsus  patrem  dominumve  compa-  actions  de  peculio  against  fathers  and 

ravit  prsetor,  quia  licet  ex  contractu  masters,  because,  although  they  are 

filiorum   servorumve  ipso  jure   non  not,  according  to  the  civil  law,  bound 

tcneantur,  a^quum  tamen  est  peculio  by  tlie  contracts  of  tlieir  children  and 

tenus,  quod  vcluti  patrimonium  est  slaves,  yet  they  ought  in  equity  to  be 
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filiomm  filiaramqae,  item  servonmi,      bound  to  the  extent  of  the  pfcvlium, 
condemnari  eos.  which  is  a  kind  of  patrimony  of  sons 

and  daughters,  and  of  slaves. 

D.  XV.  1.  47.  6. 

The  actions  de  pecuUo,  of  which  there  were  several,  are 
treated  of  in  paragr.  4  of  next  Title. 


11.  Item  si  qais,  postulante  adver- 
sario,  juraverit  deberi  sibi  x>ecaniam 
quam  peteret,  neque  ei  solvatur,  jus- 
tissime  accommodat  ei  talem  actio- 
nem, per  quam  non  illud  qnieritur  an 
ei  pecunia  debeatur,  sed  an  juraverit 


11.  Also,  if  any  one,  when  called 
upon  by  his  adversary,  makes  oath, 
that  the  debt  whicli  he  sues  for  is 
due  and  unpaid,  the  praetor  most 
justly  gprants  him  an  action,  in  which 
the  inquiry  is  not  whether  the  debt 
is  due,  but  whether  tlie  oath  has  been 
made. 


D.  xii.  2,  3.  5.  2. 

Either  party  might  challenge  the  other  to  swear  to  the  truth 
of  his  statement.  This  was  done  out  of  court,  and  if  the  party 
challenged  took  tlie  oath,  his  statement  could  no  longer  he 
impugned  hy  the  person  who  had  challenged  him.  For  in- 
stance, if  the  creditor,  being  challenged,  swore  that  the  debt 
was  due,  the  debtor  was  obliged  to  pay.  The  only  question, 
therefore,  which  could  be  subsequently  referred  to  a  court  of 
justice  was  whether  the  oath  had  or  had  not  been  taken,  inquiry 
into  which  circumstance  was  made  under  an  actio  in  factum 
given  by  the  prsetor. 

12.  The  pretor  has  also  introduced 
many  penal  actions  by  \'irtue  of  his 
jurisdiction.  As,  for  instance,  against 
a  person  who  has  damaged  any  part 
of  the  prsetor's  album;  against  those 
who  summon  before  the  praetor  their 
patron  or  father  without  previous 
permission  from  the  proper  magis- 
trate; against  those  who  carry  away 
by  force  any  one  summoned  to  ap- 
pear before  the  pnctor,  or  fraudu- 
^  lently  induce  a  third  person  to  carry 

him  off;   and  very  many  other  ac- 
tions. 

Gai.  iv.  46. 

The  album  was  the  tablet  suspended  in  the  forum,  containing 
the  ordinances  of  the  prcetor.  Any  attempt  to  injure  or  deface 
it  was  punished  by  an  action  de  albo  corrupto. 

The  descendant  or  freedman  who  summoned  before  a  magis- 
trate {in  jus)  his  ascendant  or  patron  without  tlie  permission 
of  the  praetor,  was  liable  to  an  action  termed  de  parente  aut 
patrono  in  jus  vocato. 


12.  Pasnales  quoque  actiones  bene 
multas  ex  sua  jurisdictione  introduxit; 
veluti  adversus  eum  qui  quid  ex  albo 
ejus  comipisset,  et  in  eum  qui  patro- 
num  vel  pareutem  in  jus  vucasset, 
crmi  id  non  impetrasset;  item  ad- 
versas  eum  qui  vi  exemerit  eum  qui 
in  jus  vocaretur,  cnjusve  dolo  alius 
exemerit,  et  alias  innumerabiles. 
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The  actio  de  in  jhh  vocato  vi  excmpto  was  given  against  n 
person  \vlio  rescued  with  violence  any  one  who,  after  disobeying 
a  notice  to  appear  ///  jure,  was  being  forcibly  conveyed  before 
tlie  magistrates.  The  penalty  was  a  sum  equivalent  to  that 
which  the  plaintiff  would  have  received  from  the  action  ho  had 
commenced  against  the  person  rescued,  while  tliis  person  rescued 
remained  still  liable  to  the  action  he  had  been  summoned  to 
answer. 


13.  rrfl^judicialcs  acUones  in  rem 
esse  vidonlur;  quales  sunt  por  qnas 
qurtritur  an  aliquis  liber,  an  libertus 
bit,  vol  de  partu  agnoscendo.  Ex 
quibus  fore  una  ilia  legilimam  causam 
babot,  por  qiiani  qiiirritur  an  aliquis 
liber  sit:  celora'  ex  ijwiiis  pra*toris 
jurisdictione  substantiam  capiunt 


13.  Prejudicial  actions  seem  to  be 
real  actions ;  such  arc  those  by  wliicli 
it  is  inquired  whether  a  man  is  bom 
free,  or  lias  been  made  free ;  whether 
he  be  a  slave,  or  whether  he  is  the 
offspring  of  his  reputed  father.  But 
of  those,  that  alone  by  which  it  is 
inquired  whether  a  man  is  free,  be- 
longs to  the  civil  law.  The  others 
spring  from  the  praetor's  jurisdic- 
tion. 


Gai.  iv.  44 ;  C.  viii.  47.  9. 

The  object  of  a  pnejudiciali^  actio  was  to  ascertain  a  fact, 
the  establishing  of  Avhich  was  a  necessary  prehminary  to  further 
judicial  proceedings.  (See  Introd.  paragr.  JOG.)  Such  actions 
differ  from  actions  ///  reitiy  because  in  an  actio  jirirjudiciatia  no 
one  is  condemned,  only  the  fact  is  ascertained ;  but  they  are 
said  in  the  text  to  resemble  actions  in  rem  because  thev  were 
not  brought  on  any  obligation,  and  because  in  the  intentio, 
which  indeed  composed  the  whole  formula  in  this  case,  no 
mention  was  made  of  any  particular  person. 

Questions  of  status,  such  as  those  of  paternity,  filiation,  pa- 
tronage, and  the  like,  were  most  commonly  the  subjects  of 
actioncs  priejudiciates,  but  were  by  no  means  the  only  ones. 
We  hear  of  others,  such  as  quanta  dos  sit  (Gai.  iv.  44);  an 
res  de  qua  agitur  major  sit  centum  sestertiis  ;  an  bona  jure 
venierint,     (I),  xlii.  6.  30.) 

Tlie  UheraUs  causa,  the  suit  in  which  the  status  of  a  sup- 
posed slave  was  ascertained,  was  originally  nothing  else  but  a 
rindicatio.  TJio  person  called  the  assertor  Uhertatis  claimed 
him,  and  the  master  of  the  slave  defended  liis  possession.  If 
the  decision  was  in  favour  of  the  assertor,  it  was  still  open  to 
another  person  to  attempt  to  prove  that  the  subject  of  the  suit 
Avas  really  a  slave;  if  the  decision  was  in  favour  of  the  master, 
another  assertor  could  bring  a  fresh  suit ;  but  there  could  only 
be  three  assertores  in  all.  If  the  supposed  slave  was  thrice 
adjudged  a  slave,  his  status  could  be  no  further  questioned. 
Justinian  entirely  altered  the  action,  by  allowing  the  slave  him- 
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14.  Sic  itaque  disoretis  actionibus, 
cerium  est  non  posse  actorem  suam 
rem  ita  ab  aliquo  petere,  si  pare!  eum 
dare  oportere ;  nee  enim  quod  acloris 
est,  id  ei  dari  oportet,  quia  scilicet 
dari  cuiquam  id  intelligitur,  quod  ita 
datur  ut  ejus  fiat,  nee  res  quae  jam 
actoris  est  magis  ejus  fieri  potest 
Plane  odio  furum,  quo  magis  pluri- 
bus  actionibuA  teneantur,  effectum 
est  ut,  extra  poenam  dupli  aut  quad- 
rupli,  rei  recipiends  nomine  fures 
etiam  hac  actione  teneantur  si  paret 
eos  dare  oportere,  quamm  sit  ad- 
versus  eos  etiam  haic  in  rem  actio 
per  quam  rem  suam  quis  esse  petit 


Belf  to  claim  his  liberty,  and  making  the  first  decision  final. 
(C.  vii.  16.) 

It  was  Appius  Claudius  who  inserted  the  law  respecting  the 
liberaUs  causa,  which  had  existed  previously,  in  Uie  Twelve 
Tables.     (D.  i.  2.  2.  24.) 

14.  Actions  being  thus  divided,  it 
is  certain  that  a  plaintiff  cannot  sue 
for  bis  own  property  by  such  a 
formula  as  this,  ^*If  it  appear  Uiat 
tlie  defendant  ought  to  give."  For  it 
is  not  a  duty  to  give  the  plaintiff  that 
which  is  his  own.  To  give  a  thing  is 
to  transfer  the  property  in  it^  and 
that  which  is  already  the  property  of 
the  plaintiff  cannot  belong  to  him 
more  than  it  does  already.  How- 
ever, to  show  detestation  for  thieves, 
and  to  make  them  liable  to  a  greater 
number  of  actions,  it  has  been  de- 
termined, that  besides  the  penalty  of 
double  or  quadruple  the  amount 
taken,  they  may,  for  the  recovery  of 
the  thing  taken,  be  subjected  to  the 
action,  *'  If  it  appear  that  they  ought 
to  give."  Although  the  party  in- 
jured may  also  bring  the  real  action 
against  them,  by  which  the  plaintiff 
demands  the  thing  as  proprietor. 

iv.  4. 

15.  Beal  actions  are  called  vindica- 
tions ;  and  personal  actions,  in  which 
it  is  maintained  that  something  ought 
to  be  done  or  given,  are  called  con- 
dictions;  for  condicere,  in  old  lan- 
guage, meant  to  denounce ;  and  it  is 
improperly  that  condiction  is  now 
used  as  the  name  of  the  personal 
action,  by  which  the  pluntiff  con- 
tends that  something  ought  to  be 
given  to  him,  for  there  is  no  denun- 
ciation now  actually  in  use. 

Gai.  iv.  5.  18. 

Gaius  says,  "  actor  adversaria  denuntiabatt  ut  ad  judicem 
cajuendum  die  xxx.  adenset*'  (iv.  18).  Thus  the  proper 
meaning  of  condictio  is  the  appointing  of  a  day. 

10.  Sequens  ilia  divisio  est,  quod  10.  Actions  may  be  next  divided 

quffidam    actiones   rei    persequendae  into  actions    given    to  recover   the 

gratia  comparatoi  sunt,  qufedam  poenae  thing,  actions    given    to  recover    a 

persequendfl^,  qu^cdam  mixta;  sunt  penalty,  and  mixed  actions. 

0\T.  iv.  0. 

We  now  come  to  the  third  division  of  actions,  that,  namely, 


Oai. 

15.  Appellamus  autem  in  rem  qui- 
dcm  actiones,  vindicationos ;  in  per- 
sonam vero  actiones  quibus  dare 
facere  oportere  intenditur,  condic- 
tiones.  Condicere  enim  est  denun- 
tiare,  prisca  lingua:  nunc  vero  abu- 
sive dicimuH,  condictionem  actionem 
in  personam  esse  qua  actor  intendit 
dari  sibi  oportere;  nulla  enim  hoc 
tempore  eo  nomine  denuntiatio  fit. 


bio 
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according  to  tlie  object  for  wliich  they  were  brought ;  they  were 
tlms  divided  into  three  classes — those  in  wliieli  it  was  sought 
to  get  (I  thing,  those  in  which  it  was  souglit  to  enforce  a  penalty, 
and  tliose  in  which  both  these  objects  were  united. 


17.  Rci  persequcndnj  causa  com- 
parat{i>  sunt  omnes  in  rem  actiones. 
Earuin  voro  actionum  quni  in  jut- 
sonain  sunt,  cir  qui«lem  qua>  ex  con- 
tractu nascuntur,  fore  omnes  rei  per- 
8equen(la>  causa  comparatn'  \-i«lentur: 
veluti,  quihus  niutuam  pecuniam  vel 
in  stipulaturn  deductam  i>c'tit  actor, 
item  conimodati,  deposiiti,  mandaii, 
pro  socio,  ex  cnipto  vendito,  locato 
conducto.  I 'lane  si  deposili  agatur 
eo  iioniiiic  quod  tumultus,  incendii, 
ruin»>,  naufragii  causa  dcpositum  sit, 
in  duplum  actionem  prn*tor  rcddit,  si 
modo  cum  ipso  apud  quf'm  d<>positum 
hit,  aut  cum  lierede  ejus  ex  dolo  ip- 
eius  agetur:  quo  casu  mixta  est  actio. 


17.  For  the  recovery  of  the  thing 
arc  given  all  real  actions;  and  of 
personal  actions  almost  aU  those 
which  arise  from  contract,  as  the 
action  for  a  sum  lent  or  stipulated 
for,  a  rtmimodatum,  a  deposit,  a  man- 
date, a  partnership,  a  sale,  or  a  let- 
ting to  hire.  But  when  the  action 
on  a  deposit  is  hrouglit  for  a  thing 
deposited  hy  reason  of  a  riot,  a  fire, 
the  fall  of  a  huiUling,  or  a  shipwreck, 
the  pru-tor  always  gives  the  actii^n  for 
the  double  of  the  value  of  tlie  thinpj 
deposited,  pro^'idcd  tlie  suit  be  brought 
against  tlie  dopositarv'  himself,  or 
against  liis  heir,  hy  reason  of  per- 
sonal fraud,  in  which  case  the  action 
is  mixed. 


Gat.  iv.  7;  D.  xvi.  3.  1.  1-4;  D.  xvi.  3.  1ft. 

The  action  against  a  dei^osiUiry  for  fraud  only  w^as  not  /// 
ihiphim,  unless  the  depositor  had  been  forced,  by  fire,  ship- 
wreck, the  fall  of  a  building,  or  other  sudden  calamity,  to  make 
the  deposit.  If,  without  being  so  forced,  he  had  selected  the 
depositary,  then  the  action  was  only  for  the  single  value.  It 
was  his  own  fault  not  to  have  chosen  an  honester  man.  (See 
Bk.  iii.  Tit.  13.  3.) 


18.  Kx  nialeticiis  vero  prodita?  ac- 
tiones alia."  tan  turn  paiia*  persequenda? 
causa  comparatH'  sunt,  alia?  tani  pcpnn^ 
quam  rei  persequendn%  et  ob  id  mixta} 
sunt.  I'u'iuuu  tantum  pei*si  quitiur 
qnis  actione  furti:  sive  enim  niani- 
festi  agatur  qnadrnpli,  sive  ne«'  maiii- 
fosti  dupli,  do  sola  pa^na  agitur,  nam 
ipsam  rem  propria  actione  persequi- 
tur  quis,  id  est,  suam  esse  petens, 
sive  fur  ipse  cam  rem  possideat  sive 
alius  quilibet.  Eo  amplius,  adversus 
furem  etiam  coudictio  est  rei. 


ly.  Aclioiis  aiising  from  a  delict 
are  eitlier  for  the  penalty  only,  or 
both  fur  the  thing  and  the  penalty, 
whicli  makes  them  mix('d.  liut,  in 
an  action  of  theft,  nothing  more  is 
sued  f(»r  than  the  penalty ;  whether,  as 
in  manifest  theft,  the  quailniple,  or,  in 
tlieft  not  manifest,  tlie  double,  is  sued 
for,  the  owner  recovers  the  thing 
itself  hy  a  separate  action,  by  claim- 
ing it  as  proprietor,  whether  it  be  in 
the  i)Osscssion  of  a  thief  or  of  any 
one  else.  He  may  also  bring  against 
the  thief  a  condiction  for  the  thing. 

Oai.  iv.  8.  3 ;  D.  xiii.  1.  7.  1. 

Persons  who  suffered  from  crimes  had  a  private  action  against 
the  wrong-doer  for  compensation,  quite  apart  from,  and  inde- 
pendent of,  the  prosecution  of  the  offender  for  his  outrage  on 
the  laws  of  society.     There  was,  indeed,  something  more  than 
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an  exact  compeDsation  enforced  by  the  private  actions  :  for,  by 
way  of  penalty,  the  defendant  had  often  to  pay  two,  three,  or 
four  times  the  amount  of  loss  actually  sustained ;  but  still  this 
penalty  was  given  as  a  punishment  for  the  injury  to  the  indivi- 
dual, and  not  as  a  punishment  for  the  infraction  of  public  law. 


19.  Vi  autem  bonorum  raptonim 
actio  mixta  ost,  qiiia  in  quadruplum 
rei  persecatio  continetur;  poena  au> 
tern  tripli  est.  Sed  et  legis  Aqiiilite 
actio  de  damno  injuriaB  mixta  est, 
non  solum  si  adversus  iuficiantem  in 
diiplum  agatur,  sed  interdiim  et  si  in 
simplum  quisqae  agit :  vcluti  si  qiiis 
hominem  claudum  ant  luscum  Occi- 
dent, qui  in  eo  anno  integer  et  magni 
pretii  fuerit;  tanti  enim  damnatur, 
quanti  is  homo  in  eo  anno  plurimi 
fuerit,  secundum  jam  Iroditam  divi- 
sionem.  Item  mixta  est  actio  contra 
eos  qui  relicta  sacrosanctis  ecclesiis 
vel  aliis  venerabilibus  locis  legati  vel 
fideicommissi  nomine,  dare  distnle- 
rint,  usque  adeo  ut  etiam  in  judicium 
vocarentur :  tunc  enim  el  ipsam  rem 
vel  pecuniam  quo;  relicta  est,  dare 
compelluntur,  et  aliud  tantum  pro 
pcena,  et  ideo  in  duplum  ejus  fit  con- 
demnatio. 


19.  An  action  for  goods  taken  by 
force,  is  a  mixed  action ;  because  the 
thing  taken  is  included  under  tlie 
quadruple  value  to  be  recovered  by 
the  action ;  and  thus  the  penalty  is 
but  triple.  The  action  introduced 
by  the  lex  Jquilia,  for  wrongful  da- 
mage, is  also  a  mixed  action;  not 
only  when  brought  for  double  value 
against  a  man  denying  the  fact,  but 
sometimes,  when  the  action  is  only 
for  the  single  value ;  for  instance,  ac- 
cording to  the  distinction  previously 
laid  down,  when  a  man  has  killed  a 
slave,  who  at  the  time  of  his  death 
was  'lame,  or  wanted  an  eye,  but 
within  the  yeai*,  previous  to  his  de- 
cease, was  free  from  any  defect,  and 
of  great  value.  The  action  is  also 
mixed  which  is  brought  against  those 
who  have  delayed  the  payment  of  a 
legacy,  or  fideicommissum^  left  to  our 
holy  churches,  or  any  other  sacred 
place,  until  at  last  they  have  been 
summoned  before  a  magistrate;  for 
then  Uiey  are  compelled  to  give  the 
thing,  or  to  pay  the  money  left  by 
the  deceased,  and  in  addition  an 
equivalent  thing  or  an  equal  sum  be- 
sides, by  way  of  penalty;  and  thus 
they  are  condemned  in  a  double 
amount. 

C.  ix.  33.  1 ;  D.  ix.  2.  23.  3-6  ;  C.  i.  3.  40,  pr.  and  7. 

Interdum  si  in  aimjtlum.  An  action  could  be  brought  in 
simplum  under  the  lex  Aquilia,  if  the  object  of  the  action  was 
not  to  determine  whether  the  defendant  had  done  the  injury, 
but  to  fix  the  sum  which  would  be  the  proper  compensation  for 
it.  It  could  not  be  brought  in  simplum  to  deteiinine  the  fact 
of  the  defendant  having  done  the  injury  :  for  if  he  denied  it,  the 
action  was  in  iluplum ;  if  he  confessed  it,  there  was  no  need  of 
an  action  to  prove  what  lie  confessed. 

Sacrosanctis  ecclesiis.  The  punishment  had  formerly  been 
enforced  in  the  case  of  all  legacies  in  which  a  certain  sum 
had  been  given  y;^/-  damnationem.     (See  Bk.  iii.  Tit.  27.  7.) 

Dare  distulerint.    Formerly  the  punishment  had  only  been 
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infliotcd  in  case  of  an  absolute  refusal  of  the  legacy.     (C.  i.  3. 

40.  7.) 


20.  QuHKlam  actioDCS  raixtam  cau- 
sam  obtincro  ^ddentor,  tarn  in  rem 
quam  in  personam  :  qualis  est  fami- 
liti»  erciscundn)  actio,  qua>  competit 
cohcredibiis  de  dividenda  hereditate  ; 
item  communi  dividundo,  qu«;  inter 
eos  redditur  inter  quos  aliquid  com- 
mune est^  lit  id  dividatur ;  item  fininm 
regundorum,  qun?  inter  eos  agitur 
qui  confines  agros  habent.  In  qui- 
bus  tribus  judiciis  permittitur  judici, 
rem  alicui  ex  litigatoribus  ex  bono 
et  rcquo  adjudicare,  et  si  unius  pars 
pra'gravare  vidcbitur,  eum  in%icem 
ecrta  pecunia  alteri  condemnare. 


20.  Some  actions  are  also  mixed, 
as  being  both  real  and  personal ;  as, 
for  instance,  the  action /nmi/fa  ercis- 
cuntioff  brought  between  co-heirs  for 
the  partition  of  the  inheritance  ;  the 
action  de  communi  dividundoy  between 
partners  for  the  division  of  things 
held  in  common ;  also,  the  action 
Jinium  regundorum^  between  owners 
of  contiguous  estates.  And,  in  these 
three  actions,  the  judge,  foUowing 
the  niles  of  equity,  may  give  any 
particular  thing  to  any  of  the  parties 
to  the  suit,  and  then  condemn  him, 
if  he  seems  to  have  an  undue  ad- 
vantage, to  pay  the  other  a  certain 
sum  of  money. 


D.  X.  1.  2.  1  ;  D.  X.  1.  3 ;  T).  x.  2.  55. 

These  actions,  though  entirely  personal,  as  being  founded  on 
obligations  and  brought  against  particular  persons,  are  here  said 
to  seem  in  one  aspect  like  real  actions,  because  they  involved 
not  only  a  condemnation  but  an  adjudicatio,  A  particular 
thing  was  adjudged  and  given  over  to  the  plaintiff*.  Even  here, 
however,  the  analogy  to  real  actions  was  not  very  complete,  as 
real  actions  were  always  brought  for  some  definite  thing,  ascer- 
tainable before  the  action  was  brought ;  but  in  the  actions  men- 
tioned in  the  text,  the  thing  to  be  adjudged  was  only  ascertained 
by  the  action. 

As  to  the  formula  in  these  actions,  see  Introd.  paragr.  105. 
In  these  actions  no  distinction  can  properly  be  made  of  plaintiff 
and  defendant.  Ulpian  says,  **  Mixtte  sunt  act  tones  y  in  qnihus 
uterque  actor  est!*  (D.  xliv.  7.  37.  I.)  The  judge  discharged 
the  function  assigned  liim  equally  for  the  benefit  of  all  persons 
interested  in  tlie  subject-matter  of  the  action. 


21.  Oranes  autem  actiones  vel  in 
simplum  conceptH?  sunt,  vol  in  du- 
plum,  vel  in  triplum,  vel  in  quadni- 
plum ;  ulterius  autem  nulla  actio  ex- 
tenditur. 


21.  All  actions  are  for  the  single, 
dotible,  triple,  or  quadniplc  value; 
beyond  tliat  no  action  extends. 


D.  ii.  8.  3. 


We  have  now  the  fourth  division  of  actions,  that,  namely, 
according  to  the  amount  of  the  condemnation. 

In  actions  wliich  were  in  duplum,  in  trijdnmy  or  in  quadrw 
plum  concepts,  the  in  tent  io  only  contained  an  estimate  of  the 
single  value,  the  amount  of  actual  loss,  and  then  in  the  con- 
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demnaiio  this  was  doubled,  tripled,  or  quadrupled,  as  the  case 
might  be ;  the  word  conccpttPy  therefore,  wliich  properly  refers 
to  the  inientio,  is  not  very  strictly  used. 

22.  The  single  thing  itself,  or  its 
simple  value,  is  sued  for ;  as,  for  ex- 
ample, in  case  of  a  stipulation,  a 
loan,  a  mandate,  a  sale,  a  letting  to 
hire,  and  in  numberless  other  cases. 


22.  Tn  simplum  agitur:  veluti  ex 
stipulatione,  ex  mutul  datione,  ex 
empto  vendito,  locato  conducto,  man- 
dato,  et  denique  ex  aliis  compluribus 
causis. 


If  a  person  stipulated  that  in  a  certain  case  his  debtor  should 
give  him  double  or  triple  of  the  value  of  the  sum  owed,  the 
action  brought  to  enforce  the  stipulation  would  still  be  in  sim- 
plum  concepta.  It  would  be  the  agreement,  and  not  the  ac- 
tion, which  would  double  or  triple  the  sum  to  be  paid. 

23.  The  double  value  is  sued  for ; 
as,  for  example,  in  an  action  of  theft 
not  manifest,  of  wrongful  iiyury,  by 
the  lex  Aqu'diaf  and,  in  certain  cases, 
in  an  action  of  deposit.  Also  in  an 
action  on  account  of  the  comiption 
of  a  slave  brought  against  him  by 
whose  advice  or  instigation  the  slave 
has  iied  from  his  master,  has  grown 
disobedient  towards  him,  become  dis- 
solute in  liis  habits,  or  been  made 
in  any  manner  worse;  and,  in  this 
action,  an  estimate  is  also  to  be  made 
of  whatever  things  the  slave  has 
stolen  from  his  master  before  his 
flight  An  action  also  for  the  deten- 
tion of  a  legacy,  left  to  a  sacred 
place,  is  brought  for  double  value,  as 
we  have  before  remarked. 

Gai.  iji.  100 ;  Gai.  iv.  0.  171 ;  D.  x\n.  3.  I.  1 ;  D.  xi.  3.  1 ;  C.  i.  3.  40.  7. 

Depositi  ex  quihusdam  casibus,  i.  e.  when  made  under  the 
pressure  of  a  sudden  calamity.     See  note  on  paragr.  17. 


23.  In  duplum  agimus :  veluti  furti 
nee  manifesti,  damni  injurirc  ex  lege 
Aquilia,  depositi  ex  quibusdam  casi- 
bus;  item  servi  comipti,  quae  com- 
petit  in  eum  ci^us  hortatu  consiliove 
senus  alienus  fugerit,  aut  contumax 
adversus  dominum  factus  est,  aut 
luxuriose  vivere  c<pperit,  aut  denique 
quolibet  modo  deterior  factus  sit  In 
qua  action  e  ctiam  earum  rerum  quas 
fugiendo  servus  abstulit,  oestimatio 
dedueitur.  Item  ex  legato  quod  ve- 
nerabilibus  locis  relict um  est,  secun- 
dum ea  qusB  supra  diximus. 


24.  Tripli  vero,  cum  quidam  ma- 
jorem  verro  jrstimationis  quantitatem 
in  libcllo  convcntionis  inseniit  ut  ex 
hac  causa  viatores,  id  est  executores 
litium,  ampliorem  summam  sportu- 
larum  nomine  exegcrint :  tunc  enira 
id  quod  propter  eorum  causam  dam- 
num passus  fucrit  reus,  in  triplum 
ab  actore  consequetur,  ut  in  hoc  tri- 
plo  et  simplum  in  quo  damnum  pas- 
sus est,  connumeretur.  Quod  nostra 
constitutio  induxit,  qusc  in  nostro 
Codice  fulget,  ex  qua  dubio  procul 
est  ex  lege  condictitiam  emanare. 


24.  The  triple  value  is  sued  for 
when  any  person  inserts  a  greater 
sum  than  is  due  to  him,  in  his  state- 
ment of  demand,  so  that  the  viatores^ 
that  is,  the  officers  of  suits,  exact  a 
larger  sum  as  their  fee.  In  this  case 
the  defendant  may  obtain  the  triple 
value  of  the  loss  he  has  sustained 
by  giving  the  fee  from  the  plaintiff^ 
but  the  amount  actually  expended  in 
the  fee  is  included  in  the  triple  value. 
Thus,  a  constitution  inserted  in  our 
code  has  established,  on  which  con- 
stitution, without  doubt,  a  legal  con- 
diction  may  be  grounded. 
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C.  iii.  10.  --J.  2. 

In  the  old  law  there  had  been  other  actions  in  friplum, 
as  those /urti  concej)ii  emd  /urti  ohlati,  (Gai.  iii.  191 ;  see 
Tit.  1.  4,  of  this  Book.)  The  action,  of  which  Justinian  speaks 
in  tliis  paragraph,  had  been  substituted  by  him  for  the  penalty 
of  entirely  losing  all  right  of  action,  to  which  a  plaintiff  who 
sued  for  more  than  was  due  to  him  had  been  liable. 

The  UhelluH  conventionis  in  the  system  of  civil  process  ob- 
taining in  the  Lower  Empire,  was  the  notification  of  an  action 
and  its  grounds  dehvered  by  a  bailiff  of  the  court  {executor) 
to  a  defendant,  who,  on  the  receipt  of  it,  had  to  give  security  for 
his  appearance  before  the  judex.  It  thus,  in  tlie  extraordi- 
tiariajudicia,  replaced  the  old  vocatio  in  jus. 


25.  Quadnipli,  veluti  fiirti  mani- 
festi ;  it^m  de  eo  qnod  metus  causa 
faetam  sit,  deque  ea  pecunia  quic  in 
hoc  data  sit,  ut  is  cui  datur  calumuia; 
causa  negotium  alicui  faceret,  vel  non 
faceret.  Item  ex  lege  condictitia  a 
nostra  consiitutione  oritiu*,  in  quad- 
ruplum  condemnationem  iiuponcns 
lis  executoribus  litium,  qui  contra 
constitutionis  normam  a  reis  quid- 
quam  exegerint 


25.  The  quadruple  value  is  sued 
for ;  as,  for  example,  in  an  action  for 
manifest  theft,  in  an  action  quod 
metus  causa  J  and  an  action  relating  to 
money  given  to  any  one  to  set  on 
foot  or  to  desist  from  a  vexatious 
suit.  The  legal  condiction  is  also 
for  tlie  quadruple  value,  which  is 
established  in  our  constitution  against 
those  officers  of  suits,  who  demand 
anything  from  the  defendant,  con- 
trary  to  the  regulations  of  the  con- 
stitution. 


Gai.  iii.  189 ;  D.  iv.  2.  14.  1 ;  D.  iii.  6.  I ;  C.  iii.  2.  4. 


20.  Sed  furti  quidem  nee  manifesti 
actio,  et  servi  comipti,  a  ceteris  de 
quibus  siniul  locuti  sumus  eo  diife- 
runt,  quod  hn*  actiones  omnimodo 
diipli  sunt ;  at  illa%  id  est,  danini  in- 
jurite  ex  lege  Aquilia  et  inU;rdum 
depositi  inficiatione  duplicantiu*,  in 
confitentem  autcm  in  simplum  dan- 
tnr.  Sed  ilia  quae  dc  iis  competit 
qua)  relicta  venerabilibus  locis  sunt, 
non  solum  inficiatione  duplicatur,  sed 
etiam  si  distulerit  relicti  solutionem 
upquequo  jussn  magistratuum  nos- 
trorum  conveniatiu* ;  in  confitentem 
vero,  et  antequam  jussu  magistratuum 
convcuiatur  solventem,  simplum  red- 
ditur. 


26.  But  an  action  of  theft  not 
manifest,  and  an  action  on  account 
of  a  slave  corrupted,  differ  from  the 
others,  which  we  have  placed  under 
the  same  head,  in  that  they  are 
always  brought  for  double  the  value; 
but  the  others,  that  is,  the  action 
given  by  tlio  hx  Aquilia  for  a  wrong- 
ful injury,  and  sometimes  the  action 
of  deposit,  arc  brought  for  the  dou- 
ble vdue  in  case  of  denial;  but  if 
the  defendant  confesses,  the  single 
value  only  can  be  recovered.  In 
actions  brought  for  things  given  to 
sacred  places,  double  is  recovered, 
not  only  on  the  denial  of  the  de- 
fendant, but  also  on  payment  being 
delayed  until  a  magistrate  orders  an 
action  to  be  brought;  but  it  is  the 
single  value  only  that  can  be  reco- 
vered, if  the  debt  be  acknowledged 
and  paid  before  such  an  order  is 
given. 


Gai.  iv.  9.  171.  173 ;  C.  L  3.  40.  7. 
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27.  Item  actio  de  eo  quod  mctus 
causa  factum  sit,  a  ceteris  de  quibus 
simul  locuti  sumus  eo  differt,  quod 
ejus  natura  tacite  continetur,  ut  qui 
judicis  jossu  ipsam  rem  acton  resti- 
tuat,  absolvatur.  Quod  in  ceteris 
casibus  non  ita  est,  sed  omnimodo 
quisque  in  quadruplum  condemna- 
tur;  quod  est  et  in  furti  manifesti 
actione. 


27.  The  action  quod  metus  causa 
differs  also  from  the  other  actions 
included  under  the  same  head,  be- 
cause it  is  tacitly  implied  in  the  nature 
of  this  action,  tliat  a  defendant,  who, 
in  obedience  to  the  command  of  the 
judge,  restores  the  things  taken, 
ought  to  be  acquitted;  in  all  the 
other  actions,  on  the  contrary,  the 
defendant  must  always  be  condemned 
to  pay  the  fourfold  value,  as,  for  in- 
stance, in  the  action  of  manifest  theft 


D.  iv.  2.  14.1.4. 


The  actio  quod  metus  causa  was  given  to  a  person  who 
had,  wliile  under  constraint  from  the  fear  of  actual  or  threatened 
violence,  alienated  anything,  created  real  rights,  or  entered  into 
an  obligation.  The  action  was,  as  the  text  informs  us^  arbi- 
traria.     (See  Introd.  sec.  lOG.) 


28.  Actionmn  autem  qua&dam  bone 
fidei  sunt,  quanlam  stricti  juris.  Bonse 
fidei  sunt  ha?:  ex  empto  vendito,  lo- 
cato,  conducto,  negotiorum  gestorura, 
mandati,  depositi,  pro  socio,  tutelffi, 
eommodati,  pigneratitia,  familias  ercis- 
candflB,  communi  dividundo,  pre- 
scripts verbis  quse  de  sestimato  pro- 
ponitur,  et  ea  quae  ex  permutatione 
competit,  et  hereditatis  petitio. 
Quamvis  enim  usque  ad  hue  incer- 
tum  erat,  sive  inter  bonse  fidei  judicia 
connumeranda  sit  hereditatis  petitio, 
sive  non,  nostra  tamen  constitutio 
aperte  eam  esse  bonsD  fidei  disposuit 


28.  Again,  some  actions  are  bona 
fidei^  some  are  ttricti  juris.  Of  those 
bona  fidei  there  are  Uie  following  : — 
tJie  actions  tmpii  and  vendiii,  locaii 
and  conducliy  negotiorum  gestoram; 
those  brought  on  a  mandate,  deposit, 
partnership,  tutelage,  loan,  or  pledge ; 
tlie  action  famUia:  erciscundee;  that 
communi  dividundo;  the  action  pre- 
scriptis  verbis,  arising  from  an  estima- 
tory  contract,  or  an  exchange ;  and  the 
demand  of  an  inheritance.  For,  al- 
though it  was,  till  recently,  doubtful 
whetiier  this  last  action  should  be  in- 
cluded among  tliose  bona  fidei,  our 
constitution  has  clearly  decided  that 
it  is  to  be  included  among  them. 


On.  iv.  62 ;  C.  iii.  81.  12.  3. 

We  here  enter  on  the  fifth  division  of  actions,  that,  namely, 
according  to  the  powers  given  to  the  judge,  and  according  to 
which  they  are  divided  into  actiones  bofKBjfidei,  actiones  stricti 
juris,  and  actiones  arbitrari<B. 

In  actions  bonajidei,  the  words  ex  bona  fide  were  permitted 
to  he  added  to  the  formula,  so  that  the  intentio  ran,  quicquid 
dare,  ox  facer e,  ov  prastare  oportct  ex  bona  fide.  The  actions 
in  which  this  was  permitted  were  all  preetorian.  Justinian  here 
gives  a  list  of  them ;  and  prohahly,  tliough  not  quite  certainly, 
the  list  is  meant  to  he  a  complete  one.  The  principal  effects  of 
this  addition  to  the  formula  were: — (1.)  That  all  circumstances 
tending  to  show  dolus  malus  were  taken  into  consideration,  with- 
out an  exception  doli  mali  being  inserted.     (D.  xxx.  84.  5.) 

N  N 
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(2.)  Every  assistance  which  the  consideration  of  customs  and 
common  use  could  give  to  the  determination  of  the  particular 
question  was  permitted  to  affect  the  decision  of  the  judge. 
(D.  xxi.  1.  81.  20.)  (8.)  The  judge  would  notice  any  counter 
claims  which  the  defendant  might  have  arising  out  of  the  same 
set  of  circumstances  which  gave  rise  to  the  action  of  the  plain- 
tiff. (Gat.  iv.  63.)  (4.)  And,  lastly,  interest  was  due  on  the 
thing  withheld  from  tlie  time  it  ought  to  have  heen  given. 
(D.  xxii.  1.  32.  2.) 

.  In  the  actions  stricti  juris,  the  judge  was  ohliged  to  adhere 
strictly  to  the  principles  of  the  civil  law.  Dolus  malus,  or 
counter  claims,  could  not  he  taken  into  consideration  unless 
exceptions  were  inserted  bringing  tliem  before  the  notice  of  the 
judge.  And  interest  could  not  generally  be  claimed  from  be- 
fore the  time  of  the  litis  contestation  except  by  special  stipula- 
tion. (D.  xii.  1.  31.)  It  was  the  actions  derived  from  the  jh8 
civile  that  were  stricti  juris.  That  a  real  action  should,  as  in 
the  case  of  the  petitio  hereditatis,  be  bona  Jidei,  was  quite  an 
exception. 

The  nature  of  actiones  arbitrari<B  will  appear  from  paragr. 
31. 

An  action  prescript  is  verbis,  otherwise  in  factum  prescript  is 
verbis^  or  in  factum,  was  an  action  in  which  at  the  head  of  the 
formula  wore  placed  words  stating  the  facts  giving  rise  to  a 
contract  wliioh  did  not  come  under  any  of  the  heads  of  con- 
tracts bearing  a  particular  name.  In  the  contract  oi permutatio, 
each  made  a  contract  re,  i.  e,  by  depositing  the  thing  bartered 
with  the  other,  but  the  thing  given  was  not  given  as  a  mutuum, 
a  commodatum,  a  depositum,  or  a  pignus,  and,  therefore,  the 
circumstances  had  to  be  stated  specially.  The  action  de  asti- 
mato  was  given  when  a  thing  was  entrusted  to  another  to  sell 
for  a  certain  sum ;  the  agent  being  permitted  to  retain  all  he 
received  above  that  given,  and  to  give  back  the  thing  if  he  could 
not  obtain  the  price  fixed.  This  was  not  precisely  a  locatio,  a 
societas,  or  a  mandatum,  and,  therefore,  the  action  was  given 
in  the  form  of  one  pr<gscripti^  verbis.     (See  Bk.  iii.  Tit.  13.  2.) 

It  may  be  useful  to  take  this  opportunity  of  noticing  a  divi- 
sion of  actions  slightly  alluded  to  in  the  note  to  Bk.  iii.  Tit. 
13.  2,  but  not  treated  of  in  this  Title  because  belonging  entirely 
to  the  system  oi  formulte,  viz.  tliat  according  as  they  were  in 
jus  concepts  or  in  factum  conceptie.  In  some  actions  the 
preetor  did  not  raise  a  question  of  law  as  he  did  when  he 
adopted  the  usual  form  si  pare t  oportere,  but  he  merely  directed 
the  judge  to  ascertain  a  definite  fact,  and  then  instructed  him 
if  he  found  the  fact  to  be  in  a  particular  way  to  condemn  the 
defendant.     Such  an  action  was  said  to  be   in  factum  con^ 
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cepta,  while  one  in  which  the  judge  was  guided  in  his  decision 
by  the  rules  of  law  was  in  jun  concepta.  The  actio  in  fac- 
tum concepta  was  perhaps  the  original  form  of  all  prsBtorian 
actions  (see  Ortolan,  2.  4.66),  and  it  was  the  form  which  was 
assumed  by  the  utilis  actio,  given  as  the  pnetorian  extension 
of  a  civilis  actio,  and  generally  to  praDtorian  actions  which 
were  given  to  invest  with  an  action  rights  not  recognised  by 
the  civil  law,  but  only  introduced  by  the  edict.  It  will  thus 
be  seen  that  the  actio  in  /actum  mentioned  above  differed 
completely  from  the  actio  in  /actum  concepta,  for  the  actio 
in /actum  always  raised  a  question  of  law. 

29.  Formerly,  the  action  rei  uxorim 
was  included  among  the  actions 
bona  Jidei ;  but  finding  the  action  ex 
ttipulatu  to  be  more  advantageous, 
we  have,  while  establishing  many 
distinctions,  transferred  to  the  action 
ex  stipitlatu,  when  given  for  the  reco- 
very of  marriage  portions,  all  the 
effects  before  attaching  to  tlie  action 
rei  uxorim;  the  adUt  rei  uxoria  being 
then  reasonably  done  away  with,  the 
action  ex  stipuiatu,  by  which  it  is  re- 
placed, naturally  assumed  the  cha- 
racter of  an  action  bona  fidei,  but 
assumed  it  only  when  brought  for  the 
recovery  of  a  marriage  portion.  We 
have  also  given  the  wife  an  implied 
mortgage,  but  when  we  prefer  her  to 
mortgagees,  we  do  so  only  whenever 
she  herself  sues  for  her  marriage 
portion.  For  it  is  to  her  personally 
that  we  grant  the  privilege. 

D.  iv.  5.  8  ;  C.  v.  13;  C.  viii.  IP.  12.  1. 

In  order  to  enforce  the  restitution  of  a  marriage  portion,  the 
actio  rei  uxoria  was  given ;  but  sometimes  the  wife  or  other 
person  entitled,  not  content  with  the  remedy,  stipulated  with 
the  husband  for  the  restitution,  and  thus  secured  the  power  of 
bringing  an  action  ex  stipulatu. 

In  the  actio  rei  uxoria,  which  was  an  action  honafidei,  the 
husband  could,  for  different  reasons,  make  certain  deductions 
in  his  restitution  of  the  dos.  He  had  three  years  in  which  to 
make  restitution  of  all  things,  qua  numero,pondere,  mensurave 
constant,  and  he  could  oppose  to  the  action  the  henejicium 
competentia,  that  is,  he  was  only  condemned  to  pay  quantum 
/acere  potest.  The  wife  could  not  transmit  the  action  to  her 
heirs,  and  if  her  husband  were  deceased,  and  she  had  benefited 
by  his  testament,  she  could  not  both  accept  the  gift  under  the 
testament^  and  also  ask  for  the  restitution  of  her  portion^  but 

N  N    2 


20.  Fuerat  antea  etrei  uxoriae  actio 
una  ex  bonse  fidei  jndiciis.  Sed  cum 
pleniorem  esse  ex  stipulatu  actionem 
invenientes,  omne  jus  quod  res  uxo- 
ria ante  habebat,  cum  multis  divi- 
sionibus  in  actionem  ex  stipulatu 
quae  de  dotibus  exigendis  proponitur, 
transtulimus :  merito  rei  uxoriae  ao- 
tione  sublata,  ex  stipulatu  quo;  pro 
ea  introducta  est,  naturam  bonae  fidei 
judicii  tantum  in  exactione  dotis  me- 
ruit, ut  bonas  fidei  sit ;  sed  et  tacitam 
ei  dedimus  hyx>othecam.  Praeferri 
autem  aliis  creditoribus  in  hypotheds 
tunc  censuimus,  cum  ipsa  mulier  de 
dote  sua  experiatur,  cigus  solius  pro- 
videntia  hoc  induximus. 
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was  obliged  to  abandon  either  the  one  advantage  or  tbe  other. 
(Ulp.  Reg.  6.) 

None  of  these  drawbacks  attended  tbe  action  ex  stijmlatu. 
There  could  be  no  deductions,  no  delay  in  payment,  no  regard 
to  the  husband's  power  to  pay.  The  action  passed  to  the  heirs 
of  the  wife,  and  she  could  take,  in  addition,  anything  given  her 
by  her  husband's  testament. 

Justinian  united  the  two  actions  into  one.  However  the  dos 
might  have  been  given,  and  whether  there  had  really  been  any 
stipulation  to  restore  it,  a  tacita  stipnlatio  was,  in  every  case, 
to  be  supposed.  The  actio  rei  uxoria  was  to  be  abolished, 
and  all  actions  for  the  restitution  of  a  marriage  portion  to  be 
brought  ex  stijmlatu.  But  then,  this  action  was  treated  as  one 
boneejidei,  and  produced  most  of  tlie  advantages  which  the  hus- 
band had  enjoyed  under  the  actio  rei  uxoria.  He  had  a  year  in 
which  to  restore  all  moveables,  and  he  could  claim  the  heneficium 
competentia.  (See  paragr.  37.)  Lastly,  in  order  to  make  the 
position  of  the  wife  more  secure,  Justinian  gave  her  an  implied 
mortgage  on  the  effects  of  her  husband,  taking  priority  over  all 
other  incumbrances — a  privilege,  however,  personal  to  herself. 
(C.  V.  13.) 

30.  In  boDfle  fidei  autem  judiciis  30.  In  all  actions  bona  fidei  full 

libera  potestas  permitU  videtiir  judici  power  is  given  to  the  judge  to  deter- 
ex  bono  et  lequo  eestimandi,  quan-  mine,  according  to  tlie  rules  of  equity, 
turn  actori  restitui  debeat :  in  quo  et  how  much  ought  to  be  restored  to 
illud  continetur,  ut  si  quid  invicem  the  plaintiff;  whence  it  follows  that 
pnestare  actorem  oporteat,  eo  com-  when  the  plaintiff  also  is  foimd  to  be 
pensato  in  reliquum  is  cum  quo  ac-  indebted  to  the  defendant,  the  debtor 
tum  est,  debeat  condemnari.  Sed  et  ought  to  be  allowed  to  set  off  the  sum 
in  strictis  judiciis  ex  rescripto  divi  due  to  liim,  and  to  be  condemned 
Marci,  opposita  doli  mali  exceptione  only  to  pay  the  difference.  Even  in 
compensatio  inducebatiu*.  Sed  nos-  actions  siricti  juris,  a  rescript  of  the 
tra  constitutio  eas  compensationes  Emperor  Marcus  permitted  a  set-off 
quae  jare  aperto  nituntur,  latins  in-  to  be  claimed,  by  opposing  the  ex- 
troduxit,  ut  actiones  ipso  jure  mi-  ception  of  fraud ;  but  oiur  constitu- 
nuant,  sive  in  rem  sive  in  personam,  Uon,  when  the  debt  due  to  the  de- 
sive  alias  quascumqne :  excepta  sola  fendant  is  evident,  has  given  a  greater 
depositi  actione,  cui  aliquid  compen-  latitude  to  claims  of  set-off;  for  now 
sationis  nomine  opponi  satis  impium  actions,  real  or  personal,  or  of  what- 
esse  credidimus,  ne  sub  prsetextu  ever  kind,  are  ipso  jure  reduced  by  the 
compensationis  depositarum  rerum  claim,  with  the  exception  only  of  the 
quis  exactione  defraudetur.  acUon  of  deposit,  against  which  we 

have  not  judged  it  proper  to  permit 
any  claim  of  set-off  to  be  made,  lest 
under  this  pretence  any  one  should 
be  fraudulenUy  prevented  from,  reco- 
vering the  thing  deposited. 

Gai.  iv.  61 ;  C.  iv.  31.  14,  pr.  and  1 ;  C.  iv.  34.  11. 

The  subject  of  compensatio  will  be  treated  of  more  fully 
under  paragr.  39. 
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31.  Prffiterea  quasdam  actiones  ar- 
bitrarias,  id  est,  ex  arbitrio  judicis 
pendentes,  appellamus :  in  quibns, 
nisi  arbitrio  judicis  is  cum  quo  agitur 
aclori  satisfaciat,  veluti  rem  restituat, 
yel  exbibeat,  vel  solvat,  ye\  ex  noxali 
causa  servum  dedat,  condemnari  de- 
beat.  Scd  istffi  actiones  tam  in  rem 
quam  in  personam  inveniuntur:  in 
rem,  veluti  Publiciana,  Serviana  de 
rebus  coloni,  quasi  Serviana  quae 
etiam  bypothecaria  vocatur ;  in  per- 
sonam, veluti  quibus  de  eo  agitur 
quod  aut  metus  causa  aut  dolo  malo 
factum  est,  item  cum  id  quod  certo 
loco  promissum  est  petitur ;  ad  exbi- 
bendum  quoque  actio  ex  arbitrio  ju- 
dicis pendeL  In  his  enim  actionibus 
et  ceteris  similibus  pemiittitur  judici 
ex  bono  et  toqvLO,  secundum  cujusque 
rei  de  qua  actum  est  naturam,  lesti- 
mare  quemadmodum  actori  satisfieri 
oporteat. 


31.  Some  actions,  again,  are  called 
arbitrary,  as  depending  upon  the  arbi- 
trium  of  the  judge.  In  these,  if  the 
defendant  do  not,  on  the  order  of  the 
judge,  give  the  satisfaction  awarded 
by  the  judge,  and  either  restore,  ex- 
hibit, or  pay  the  thing,  or  give  up  a 
slave  that  has  committed  an  injury, 
he  ought  to  be  condemned.  Of  these 
arbitrary  actions  some  are  real  and 
some  personal:  real,  as  the  actions 
PublicianQf  Serviana^  and  quasi  Ser- 
vianoj  also  called  kyyoihecaria ;  per- 
sonal, as  those,  by  which  a  suit  is 
commenced  on  account  of  sometliing 
done  through  fear  or  fraud,  and  that 
for  which  something  was  promised  to 
be  paid  at  a  particular  place;  the 
action  ad  exhibendum  also  depends 
on  the  arbiirium  of  the  judge :  in 
these  actions,  and  others  of  a  like 
nature,  the  judge  may  determine,  ac- 
cording to  the  principles  of  equity 
and  the  circumstances  of  tlie  parti- 
cular case,  the  satisfaction  which  the 
plaintiff  ought  to  receive. 


D.  vi.  1.  68;  D.  iv.  2.  U.  4;  D.  xiii.  4.  4.  1;  D.  x.  4.  3.  0;  D.  xx.  1.  16.  3; 

D.  iv.  3. 18. 

In  the  actiones  arbitraria  the  judge  was  instructed  only  to 
condemn  the  defendant  in  a  sum  of  money,  if  he  did  not  satisfy 
the  demands  of  the  plaintiff,  supposing  that  demand  was  well- 
founded.  When,  therefore,  the  judge  had  ascertained  the 
validity  of  the  plaintiff's  claim,  he  issued  an  order  {arbiirium) 
to  the  defendant,  and,  at  the  same  time,  condemned  him  to  pay^ 
in  case  of  his  refusal,  a  sum  proportionate  to  the  value  of  what 
was  claimed,  quanti  ea  res  erit.  But  though  Uie  option 
seemed  thus  to  be  given  the  defendant  of  complying  with  the 
arbiirium,  or  paying  the  amount  of  the  condemnatio,  it  appears 
that  the  preetor  used  the  manus  miiitaris,  the  strong  aim  of 
the  law,  to  enforce  compliance  with  the  arbitrium.  But  this, 
perhaps,  was  not  always  the  case,  and  it  might  happen  tliat,  in- 
stead, the  amount  of  the  condemnatio  was  exacted.  This  had, 
therefore,  to  be  reduced  from  the  vague  term  quanti  ea  res  erit, 
to  a  particular  sum,  fixed,  if  there  was  any  appearance  of  fraud 
on  the  part  of  the  defendant,  by  the  plaintiff  himself,  who  stated 
on  liis  oath  (D.  xii.  3.  6)  the  amount  he  considered  fairly  due 
to  him  as  compensation ;  otherwise  the  Judex  fixed  the  amount 
according  to  the  circumstances  of  the  cose. 

Actions  in  rem  were  enforced  by  being  made  arbitrariie,  and 
all  actions  in  rem  were  so  enforced.     (See  Tit  17.  2.)     In 
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real  ftctions  the  satisfaction  ordered  by  the  judge  was  to  restore 
the  thing,  except  tliat  in  tlie  actio  Serviana  and  quasi-Serviana 
the  defendant  was  permitted  either  to  give  up  the  thing  pledged^ 
or  to  pay  the  debt.  (D.  xx.  1.  16.  3.)  When  the  dung 
claimed  was  restored,  tlie  condemnaiio  might  still  be  made 
available  for  the  fructUH.  Among  personal  actions,  those  quod 
metUH  causa,  de  dolo  maloy  and  ad  exhihendum  were  arbitra- 
rl(Py  because  they  were  brought  virtually  to  have  something 
restored  or  exhibited.  The  action  de  eo  quod  certo  loco  pro^ 
missum  est  was  made  arbitraria,  for  the  peculiar  reason  men- 
tioned below. 

With  respect  to  the  actio  quod  met  us  causa,  see  paragr.  25 
and  27.  The  actio  de  dolo  malo  was  given  to  avoid  the  conse- 
quences of  a  dolus  maluSy  but  only  when  there  was  no  other 
means  of  avoiding  them  (D.  iv.  3.  1.  2);  it  was  in  simplum; 
it  subjected  the  defendant,  if  condemned,  to  infamy,  and  had  to 
be  brought  within  a  year.     (D.  iv.  3.  29.) 

Cum  id  quod  certo  loco  promissum  est  petitur.  When  a 
contract  was  made  in  which  it  was  agreed  that  payment  should 
be  made  at  a  particular  place,  the  creditor  could  not  demand 
payment  anywhere  else.  If  he  did,  he  asked  for  more  than  was 
his  due,  and  was  subject  to  the  consequences  of  Apluris  petitio, 
(See  paragr.  33.)  Supposing,  indeed,  the  action  brought  on 
the  obligation  was  one  bonce  Jidei,  or  had  an  intentio  incerta^ 
as  being  for  an  undetermined  object,  then,  as  the  judge  would 
take  into  account  all  the  circumstances  of  the  case,  and  allow 
the  defendant  the  benefit  of  whatever  difference  being  sued  in  a 
wrong  place  could  be  supposed  to  make  to  him,  the  consequence 
of  this  pluris  petitio  would  be  immaterial.  But  if  the  action 
was  one  stricti  juris,  the  plaintiff  would  fail  altogether  in  his 
action.  But  it  might  happen  that  the  debtor  absented  himself 
from  the  place  where  payment  was  to  be  made,  and  then  the 
creditor  would  not  be  able  to  sue  him  there.  And,  again,  it 
might  be,  in  some  cases,  to  the  mutual  advantage  of  both  par- 
ties that,  if  all  just  allowance  were  made  for  any  inconvenience 
either  might  sustain,  the  demand  should  be  made  at  a  different 
place  from  that  agreed  on.  The  proetor  provided  for  these  two 
cases  by  altering  the  condictio  certa  which  would  be  brought 
on  the  obligation  in  two  points :  first,  he  made  the  action  ar- 
bitrary, so  that  before  sentence  was  given  there  was  an  opening 
for  the  defendant  to  pay  a  sum  in  satisfaction  of  the  plaintiff's 
claim ;  and  secondly,  though  the  intentio  was  left  certain,  the 
condemnatio  was  made  to  be  for  quanti  ea  res  erit,  so  that  the 
real  amount  which  the  defendant  would  have  to  pay,  would  be 
that  which  the  judge,  on  an  equitable  consideration  of  the  whole 
circumstances,  fixed  on  as  reasonable. 
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32.  Curare  aatem  debet  judex  ut  82.  A  judge  ought,  as   much  as 

omnimodo,  quantum  possibOe  ei  sit,  possible,  to  take  care  that  his  sen- 
certffi  pecuniae  vel  rei  sententiam  tence  awards  a  thing  or  sum  certain, 
ferat,  etiam  si  de  incerta  quantitate  even  though  the  demand  on  which 
apud  eum  actum  est  he  pronounces  may  have  been  for  an 

imcertain  quantity. 

Gai.  iv.  48.  62;  C.  vii.  4.  17. 

Certa  pecuniiB  vel  rei.  It  was  only  under  the  system  of 
judicia  extraordinaria  that  the  condemnatio  might  be  not 
only  for  a  certain  sum  of  money,  but  also  for  any  other  definite 
thing,  that  thus  the  object  of  the  demand  might  be  directly 
obtained. 

The  condemnatio  was  always  certain,  even  if  the  action  was 
brought  for  a  sum  or  thing  uncertain ;  the  nature  of  the  action 
might,  indeed,  be  such  as  to  give  the  defendant  the  choice  of 
two  alternatives,  and  then  the  condemnatio  would,  of  course, 
correspond ;  but  even  then  the  condemnation  cannot  properly 
be  said  to  have  been  uncertain,  as  it  compelled  the  defendant  to 
choose  between  two  definite  things. 


33.  Si  quis  agens  in  intentione 
sna  plus  complexus  ftierit  quam  ad 
eum  perlineret,  causa  cadebat,  id  est, 
rem  amittebat;  nee  facile  in  inte- 
grum a  praetore  restituebatur,  nisi 
minor  erat  viginti  quinque  annis: 
huic  enim,  sicut  in  aliis  causis  causa 
cognita  succurrebatur,  si  lapsus  ju- 
▼entute  fuerat,  ita  et  in  hac  causa 
succurri  solitum  erat.  Sane,  si  tarn 
magna  causa  justi  erroris  intervenie- 
bat,  ut  etiam  constantissimus  quisque 
labi  posset,  etiam  mfyori  viginti 
quinque  annis  succurrebatur:  yeluti, 
si  quis  totum  legatum  petierit,  post 
deinde  prolati  fuerint  codicilli  quibus 
aut  pars  legati  adempta  sit,  aut 
quibusdam  aliis  legata  data  sint,  qus 
efficiebant  at  plus  petiisse  videretur 
petitor  quam  dodrantem,  atque  ideo 
lege  Fidcidia  legata  minuebantur. 
Plus  autem  quatuor  modis  petitur, 
re,  tempore,  loco,  causa ;  re,  Teluti  si 
quis  pro  decern  aureis  qui  ei  debe- 
bantur,  viginti  petierit;  aut  si  is 
ct^jus  ex  parte  res  est,  totam  eam  vel 
mf^ore  ex  parte  suara  esse  intenderit ; 
tempore,  veluti  si  quis  ante  diem  vel 
ante  conditionem  petierit:  qua  ra- 
tione  enim  qui  tardius  solvit  quam 
solvere  deberet,  minus  solvere  intel- 
hgitur,  eadem  ratione  qui  prsmature 
petit,  plus  petere  videtor.    Loco  plus 


33.  Formerl}',  if  a  plaintiff  claimed 
in  his  intentio  more  than  his  due,  he 
failed  in  his  action,  that  is,  he  lost 
the  thing  owing  to  him,  nor  was  it 
easy  for  him  to  get  reinstated  by  the 
prsBtor  unless  he  was  under  the  age 
of  twenty-five  years,  for  in  this,  as 
well  as  in  other  cases,  it  was  usual  to 
aid  the  plaintiff  if  it  appeared  that 
be  had  made  an  error  owing  to  his 
youth.  If,  however,  the  reasons  which 
betrayed  him  into  the  mistake  were 
such  as  might  have  misled  the  most 
careful  man,  relief  was  given  even  to 
persoiis  of  full  age.  For  example,  if 
a  legatee  had  demanded  his  whole 
legacy,  and  codicils  were  afterwards 
produced  by  which  a  part  of  it  was 
taken  away,  or  new  legacies  given  to 
other  persons,  so  that,  the  legacies 
being  reduced  by  the  lex  Faicidia^  the 
plainUff  appeared  to  have  demanded 
more  than  three-fourths.  A  man 
may  demand  more  than  what  is  due 
to  him  in  four  ways — ^in  respect  to 
the  thing,  to  the  time,  to  the  place, 
and  to  the  cause.  In  respect  to  the 
thing,  as  when  the  plaintiff,  instead 
of  ten  aurei^  which  are  due  to  him,  de- 
mands twenty ;  or  if,  although  owner 
of  but  part  of  some  particular  thing, 
he  claims  the  whole,  or  a  greater  share 
than  he  is  entitled  to.    In  respect  to 
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petitur,  veluti  cam  quis  id  quod  oerto 
loco  sibi  stipnlatns  est,  alio  loco  petit 
nine  commemoratione  illias  loci  in 
quo  sibi  dari  Rtipiilatus  fuerit :  verbi 
gratia,  £>i  is  qui  ita  stipulatus  fiierit, 
Ephesi  dare  spondes?  Romie  pore 
intendat  sibi  dare  oportere.  Ideo 
autem  plus  petere  intelligitiur,  quia 
utilitatem  quam  haboit  promissor  si 
Kpbesi  solveret,  adirait  ei  pura  iuten- 
tione.  Propter  quam  causam  alio 
loco  petenti  arbitraria  actio  proponi- 
tur,  in  qua  scilicet  ratio  habetur  utili- 
tatis  quoi  promissori  competitiira 
fUisset,  si  illo  loco  solveret:  quie 
utilitas  plerumque  in  mercibus  maxi- 
ma invcnitiur,  veluti  vino,  oleo,  fru- 
mento,  qute  per  singulas  regiones 
di versa  habent  pretia ;  sed  et  pecuniae 
numeraUc  non  in  omnibus  regionibus 
sub  iisdem  usuris  ftBuerantur.  Si 
quis  tamen  Ephesi  petat,  id  est,  eo 
loco  petat  quo  ut  sibi  detur  stipulatus 
est,  pura  actione  recte  agit;  idque 
etiam  prtrtor  monstrat,  scilicet  quia 
utilitas  solvendi  salva  est  promissori. 
Huic  autem  qui  loco  plus  petere  in- 
telligitur,  proximos  est  is  qui  causa 
plus  petit :  ut  ecce,  si  quis  ita  a  te 
Btipuletur,  hominem  Stichum  aut 
decem  aureos  dare  spondes?  deinde 
alterutrum  petat,  veluti  hominem 
tantum  aut  decem  aureos  tantum. 
Ideo  autem  plus  petere  intelligitur, 
quia  in  eo  genere  stipulationis  pro- 
mi  ssoris  est  electio,  utrum  pecuniam 
r.Ti  ]:ominem  solvere  malit;  qui  igitur 
peci::iiam  tantum  vel  hominem  tan- 
tum sibi  dari  oportere  intendit,  eripit 
electionem  adversario,  et  eo  modo 
snam  quidem  conditionem  meliorem 
facit.,  adversarii  vero  sui  deteriorem  : 
qua  de  causa  talis  in  ea  re  prodita 
est  actio,  at  quis  intendat  hominem 
Stichum  aut  aureos  decem  sibi  dari 
oportere,  id  est,  ut  eodem  modo  pete- 
ret  quo  stipulatus  est.  Prseterea,  si 
quis  generaliter  hominem  stipulatus 
sit,  et  specialiter  Stichum  petat,  aut 
generaliter  vinum  stipulatus  speciali- 
ter campanum  petat,  aut  generaliter 
parpuram  stipulatus  sit,  deinde  spe- 
cialiter tyriam  petat,  plus  petere  in- 
telligitur;  quia  electionem  adversario 
tollit,  cui  stipulationis  jure  liberum 
fait  aliad  solvere  quam  quod  petere- 


time,  ts  when  the  plaintiff  makes  his 
demand  before  the  daj  of  payment, 
or  before  the  time  of  the  performaiice 
of  a  condition;  for  just  as  be  who 
does  not  pay  so  soon  as  he  onght  is 
held  to  pay  less  than  he  ought,  so 
whoever  makes  his  demand  prema- 
turely, demands  more  than  his  due. 
In  respect  to  place,  as  when  any 
person  demands  that  sometliing  sti- 
pulated to  be  delivered  at  a  particular 
place,  should  be  delivered  at  some 
other  place,  without  noticing  the 
place  fixed  by  the  stipulation;  for 
example,  if,  after  stipulating  in  these 
words,  "Do  you  promise  to  give  at 
Ephesus?"  any  one  should  after- 
wards bring  an  action  at  Rome, 
merely  stating  that  the  defendant 
ought  to  give.  In  this  case  the 
plaintiff  would  demand  more  than  his 
due,  as  he  would,  by  his  intentio  thus 
conceived  simply,  deprive  the  promis- 
sor of  the  advantage  he  might  have  in 
paying  at  Ephesas.  And  it  is  thos, 
that  an  arbitrary  action  is  given  to  a 
plaintiff  demanding  payment  in  a 
place  different  iVom  that  agreed  on, 
in  which  action  allowance  is  made 
for  the  advantage  which  the  debtor 
might  have  reaped  from  paying  his 
debt  in  the  place  agreed  on.  This  ad- 
vantage is  generally  found  to  be  most 
considerable  in  the  different  kinds 
of  merchandise,  as  in  wine,  oil,  com, 
of  which  the  price  differs  in  different 
places.  Money  itself,  again,  is  not  lent 
over}'where  at  the  same  interest  But 
if  a  man  bring  his  action  at  Ephesus, 
that  is,  at  the  place  fixed  by  the  stipula- 
tion, he  may  validly  bring  an  action 
conceived  simply ;  and  this  the  prae- 
tor, too,  points  ont,  because  all  the 
advantage  tiie  debtor  will  have  in 
paying  at  the  particular  place  is  se- 
cured to  him.  To  him  who  demands 
more  than  his  due  in  regard  to  plac«, 
he  approaches  very  nearly  who  de- 
mands more  than  his  due  in  regard 
to  the  cause ;  as,  for  instance,  if  any 
one  stipulate  thas  with  you,  **  Do  yoa 
promise  to  give  either  your  slave 
Stichus  or  ten  aurei  f "  and  then  de- 
mand either  the  slave  only,  or  the 
money  only.  He  would  in  this  case 
be  held  to  have  demanded  more  than 
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tur.  Quin  etiam,  licet  vilissimum  Bit 
quod  quis  petat,  nihilominus  plus 
petere  intelligitur;  quia  sfepe  accidit 
ut  promissori  facilius  sit  illad  sol- 
vere, quod  m^joris  pretii  est.  Sed 
h8^  quidem  aotea  in  uso  fneraDt 
Postea  autem  lex  Zenoniana  et  nostra 
rem  coercoit;  et  si  qoidem  tempore 
plus  fuerit  peUtum,  quid  statui  opor- 
tet,  Zenonis  dives  memorias  loquitur 
constitudo.  Sin  autem  quantitate 
vel  alio  modo  plus  fuerit  petitum, 
omne  si  quod  forte  damnum  ex  hao 
causa  accident,  ei  contra  quem  plus 
petitum  fuerit,  commissa  tripli  con- 
demnatione,  sicut  supra  diximus, 
puniatur. 


his  due,  because  in  such  a  stipula- 
tion the  promissor  has  the  right  to 
choose  whether  he  will  give  the  slave 
or  the  money.  He,  therefore,  who 
claims  either  the  money  only,  or  the 
slave  only,  takes  away  his  adversary's 
power  of  choice,  and  thus  makes  his 
own  condition  better,  and  that  of  his 
adversary  worse.  An  action,  there- 
fore, has  been  given  by  which  in  such 
a  case  the  plaintiff  maintains  that 
either  the  slave  Stichus  ought  to  be 
given  him,  or  the  money,  and  thus 
makes  a  demand  in  conformity  with 
the  stipulation*  So,  too,  if  a  man 
stipulates  generally  that  wine,  or  pur- 
ple, or  a  slave  be  given  him,  and 
afterwards  sues  for  the  wine  of  Cam- 
pania, the  purple  of  Tyre,  or  the 
slave  Stichus  in  particular,  he  is  held 
to  demand  more  than  his  due,  for  he 
thus  takes  the  power  of  election  fh>m 
his  adversary,  to  whom  it  was  open 
by  the  terms  of  the  stipulation  to  pay 
something  different  from  what  is  de- 
manded. Nay,  even  if  the  thing  ac- 
tually sued  for  be  of  little  or  no  value, 
yet  the  plaintiff  is  held  to  claim  mora 
than  his  due,  because  it  is  often 
easier  for  the  debtor  to  pay  a  thing 
of  greater  value.  Such  was  the  law 
formerly  in  use.  But  the  severity  of 
the  law  on  this  point  has  been  greatly 
restrained  by  the  constitution  of  the 
Emperor  Zeno,  and  by  our  own.  If 
more  than  is  due  be  demanded  in 
respect  of  time,  the  constitution  of 
Zeno  must  be  applied ;  if  in  respect 
of  quantity,  or  in  any  other  way,  then, 
as  we  have  said  above,  the  plaintiff  is 
to  be  condemned  in  a  sum  triple  the 
amotmt  of  any  loss  sustained  by  the 
defendant 


Gai.  iv.  53;  D.  iv.  4.  1.  1 ;  D.  iv.  4.  7.  4;  D.  iv.  6.  1.  1  ;  D.  xiii.  4  and  foil. ; 

C.  iiL  10.  1,  2. 

Under  the  system  otfonnuliB,  2l  plus-peiitio  or pluris-petitio 
bad  the  effect  of  makinK  the  plaintiff  fail  entirely  in  his  action 
in  one  case  only  ;  namely,  ^hen  the  error  was  in  the  intention 
and  the  intentio  was  for  a  thing  certain.  Supposing  this  were 
the  case,  as  the  formula  would  run  si  paret  decern  Mummos, 
&c.,  condemn  a  si  non  absolve,  then,  if  the  defendant  owed 
only  nine  nummi,  he  did  not  owe  ten,  and  so  the  judex  could 
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Dot  condemn  him.  The  plaintiff  failed,  and  having  once  come 
in  judicio,  the  litis  contestatio  operated  as  a  novation  of  the 
canse  of  action  (see  Bk.  iii.  Tit.  29),  and  his  original  claim 
being  thus  cat  away,  he  was  left  entirely  without  remedy,  and 
could  take  no  further  proceedings  to  enforce  his  demand. 

Of  course,  if  the  demand  was  for  a  thing  uncertain,  there 
could  be  no  j)lus-j)etiiio.  If  there  were  an  error  in  the  demon- 
stratio,  the  plaintiff  was  not  at  all  prejudiced.  If  there  were 
a  mistake  in  the  condemnatio,  making  it  more  unfavourable  to 
the  defendant  than  it  ought  to  have  been,  it  was  the  defendant 
who  would  be  prejudiced,  excepting  that,  if  the  praetor  would 
grant  a  restitutio  in  integrum^  he  could  regain  his  right  posi- 
tion.    (See  Gai.  iv.  53-60.) 

Under  the  system  of  ihejudicia  extraordinaria,  a  plus-pe- 
iitio  would  mean  any  claim  in  excess  contained  in  the  libellus 
conventionis.  The  text  informs  us  of  the  mode  in  which  such 
a  mistake  or  misstatement  was  punished  when  the  plus-petit io 
was  not  one  tempore.  If  the  pluspetitio  was  tempore,  i.  e,  if 
the  plaintiff  sued  before  the  proper  time,  he  was  condemned 
by  the  constitution  of  Zeno  (0.  iii.  10.  1.)  to  wait  double  the 
time  he  ought  originally  to  have  waited,  and  to  reimburse  the 
defendant  all  expenses  he  might  have  been  put  to  by  the  action 
improperly  brought 


d4.  Si  minus  in  intentione  com- 
plexos  fuerit  actor  quam  ad  eum  per- 
tineret,  veluti  si,  cam  ei  decern  de- 
berentur,  quinque  sibi  dari  oportere 
intenderit;  ant  si,  cum  iotas  fundus 
ejus  esset,  partem  dimidiam  suam 
esse  petierit,  sine  periculo  agit  In 
reliquum  enim  nibilominus  judex  ad- 
yersarium  in  eodem  judicio  condem- 
nat,  ex  constitutione  divee  memorise 
Zenonis. 


34.  If  a  plaintiff  include  less  in  bis 
intentio  than  be  bas  a  claim  to,  de- 
manding,  for  instance,  only  five  aurei 
wben  ten  are  due,  or  tbe  half  of  an 
estate,  wben  tbe  wbole  belongs  to 
bim,  he  runs  no  risk,  for  the  judge 
may,  by  tbe  constitution  of  Zeno,  of 
glorious  memory,  condemn  in  the 
same  action  tbe  adverse  party  to  pay 
tbe  remainder  of  what  is  due  to  the 
plaintiff. 


Gai.  iv.  66 ;  C.  iii.  10.  1.  3. 

Under  the  praetorian  system,  a  plaintiff  who  claimed  a  less 
amount  than  was  really  due  to  him,  could  bring  another  action 
for  the  surplus  if  he  waited  until  another  preetor  came  into 
office.  (Gai.  iv.  56.)  Justinian  allowed  the  judex  to  add  the 
surplus  in  condemning  the  defendant. 


35.  Si  quis  aliud  pro  alio  inten- 
derit, nihil  eum  pericbtari  placet;  sed 
in  eodem  judicio,  cognita  veritate, 
errorem  suum  corrigere  ei  permit- 
timus:  veluti,  si  is  qui  bominem 
Sticbum  petere  deboret,  Erotem  pe- 


35.  Wben  a  plaintiff  demands  one 
thing  instead  of  another,  be  incurs 
no  risk.  For  if  be  discover  tbe  truth, 
be  is  allowed  to  correct  bis  mistake 
in  the  same  action:  as  if  be  should 
demand  tbe  slave  Eros  instead  of 
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derit ;  aut  si  quia  ex  testamento  sibi 
dari  oportere  intenderit,  quod  ex  sti- 
polata  debetur. 


Stichos,  or  should  claim  as  due  bj 
virtue  of  a  testament,  what  is  really 
due  upon  a  stipulation. 


Gai.  ill.  55. 


Under  the  older  law,  a  plaintiff  who  demanded  one  thing  in- 
stead of  another,  lost  the  action,  hut  could  recover  the  thing 
really  due  in  a  suhsequent  action. 


36.  Sunt  preterea  qusedam  actiones 
quibus  non  solidum  quod  nobis  de- 
betur, persequimur,  sed  modo  soli- 
dum consequimur,  modo  minus,  ut 
ecce,  si  in  peculium  filii  servive  aga- 
mus:  nam  si  non  minus  in  peculio 
sit  quam  persequimur,  in  solidum 
dominus  paterve  condemnatur:  si 
yero  minus  inveniatur,  eatenus  con- 
demnat  judex,  quatenus  in  peculio 
sit.  Quemadmodum  autem  peculium 
intelligi  debeat,  suo  ordine  propone- 
mus. 


36.  There  are,  again,  certain  actions 
by  which  we  do  not  always  sue  for 
the  whole  of  what  is  due  to  us,  but 
sometimes  for  the  whole,  sometimes 
for  less.  For  example,  when  a  suit 
is  brought  so  as  to  form  a  claim 
against  the  peculium  of  a  son  or  a 
slave,  then  if  the^cti/it/m  be  sufficient 
to  answer  the  demand,  the  father  or 
master  is  condemned  to  pay  the  whole 
debt;  but  if  the  peculium  be  not  suf- 
ficient, he  is  condemned  to  pay  only 
to  the  extent  of  the  peculium.  We 
will  hereafter  explain,  in  its  proper 
place,  how  the  peculium  is  to  be  esti- 
mated. 


C.  iv.  26. 12. 


We  here  enter  on  another  division  of  actions,  according  to 
which  actions,  hy  which  the  whole  of  what  was  due  was  ob- 
tained, are  distinguished  from  those  by  which  sometimes  the 
whole,  sometimes  less  than  the  whole,  of  what  was  due  was 
obtained. 


37.  Item,  si  de  dote  judicio  mulier 
agat,  placet  eatenus  maritnm  con- 
demnari  debere  quatenus  facere  pos- 
sit,  id  est,  quatenus  facultates  ejus 
patiuntur:  itaque,  si  dotis  quantatati 
concurrant  facultates  ejus,  in  solidum 
damnatur;  si  minus,  in  tantum  quan- 
tum facere  potest  Propter  reten- 
tionem  quoque  dotis  repetitio  minui- 
tur;  nam  ob  impensas  in  res  dotales 
factas  marito  retentio  concessa  est, 
quia  ipso  jure  necessariis  sumptibus 
dos  minuitur,  siout  ex  latioribus  Di- 
gestorum  libris  oognoscere  licet 


37.  Thus,  too,  if  a  wife  bring  an 
action  for  the  restitution  of  her  mar-' 
riage  portion,  the  husband  must  be 
condemned  to  pay  only  as  far  as  he 
is  able,  t.  «.  as  far  as  his  means  per- 
mit Therefore,  if  his  means  admit 
of  his  paying  the  whole  amount  of 
the  portion,  he  must  do  so;  if  not, 
he  must  pay  as  much  as  it  is  in  his 
power  to  pay.  The  claim  of  a  wife 
for  the  restitution  of  her  marriage 
portion  may  also  be  lessened  by  the 
husband  having  a  right  to  retain 
something,  for  the  husband  is  per- 
mitted to  retain  a  sum  equivalent  to 
the  expenses  he  has  incurred  about 
the  things  given,  since  the  marriage 
portion  is  by  law  diminished  by  the 
amount  of  all  necessary  expenses,  as 
may  be  seen  in  fuller  detail  in  the 
Digest 
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T).  xxiv.  3.  12.  U ;  D.  xxv.  1.  5. 

The  privilege  of  being  condemned  only  in  an  amount  which 
he  could  pay  without  being  reduced  to  a  state  of  destitution 
(D.  1.  17.  173),  a  privilege  called  by  the  commentators  the 
befiejiciuni  conipe ten  titty  was  accorded  to  tlie  defendant  in  several 
other  cases  besides  those  mentioned  in  the  text  and  in  the  next 
paragraph  and  in  paragr.  40.  We  may  instance  the  cases  of  one 
brother  sued  by  another,  and  every  case  arising  between  man 
and  wife,  except  claims  grounded  on  delicts.  This  privilege  was 
always  personal,  and  did  not  avail  either  heirs  or  sureties. 

Propter  retentionem  dotis.  The  husband  might  deduct  the 
amount  of  all  necessary  expenses  incurred  in  the  management 
of  the  property  constituting  the  marriage  portion.  If  the  ex- 
penses had  been  only  profitably  and  not  necessarily  incurred, 
that  is,  were  utiles,  and  not  necessaritp,  Justinian  only  allowed 
the  husband  to  bring  an  actio  mandati,  or  an  actio  negotiorum 
gestoruniy  to  reimburse  himself;  whereas,  previously,  he  had  been 
able  to  deduct  such  expenses  as  well  as  those  that  were  neces- 
saridp.  (D.  1.  16.  79.  1  ;  C.  v.  13.  1.)  As  to  expenses  merely  in- 
curred for  pleasure  and  ornament,  voluptariiB  (D.  1.  16.  79.  2), 
the  husband  had  nothing  more  than  the  ///*  tollendi,  that  is, 
he  might  remove  anything  which  he  had  contributed,  and  which 
he  could  take  away  without  doing  damage  to  the  property.  (See 
Ulp.  Reg,  6.  U.) 


38.  Sed  et  si  qiiis  cum  parente  auo 
palroiiove  agat,  item  si  socius  cum 
8(  cio  judicio  societatis  agat,  non  plus 
actor  consequitur  quam  adversarius 
ejus  facere  potest.  Idem  est,  si  quis 
ex  donatione  sua  conveniatur. 


38.  If  any  person  sue  his  parent  or 
patron,  or  one  partner  sue  another  in 
an  action  of  partnership,  he  cannot 
obtain  a  greater  sum  tlian  Iiis  adver- 
sary is  able  to  pay.  It  is  the  same 
when  a  donor  is  sued  for  his  gift. 


D.  xlii.  1.  16.  10,  pr.  and  1. 


39.  Compcnsationes  quoque  oppo- 
sitH)  plerumqne  efhciunt,  ut  minus 
quisque  consequatur  quam  ei  debe- 
batur;  namque  ex  bono  ct  ii'quo 
habita  ratione  ejus,  quod  invicem 
actorem  ex  eadera  causa  prfestare 
oportet^  in  reliquum  eum  cum  quo 
actum  est  condemnare,  sicut  jam 
dictum  est 


39.  When  a  set-off  is  opposed  by 
the  defendant  to  the  demand  of  the 
plaintiff,  it  generally  happens  that 
the  plaintiff  recovers  less  than  what 
he  demands,  for  the  jndge,  proceeding 
on  equitable  principles,  may  deduct 
from  the  demand  of  the  plaintiff 
whatever  he  owes  imdcr  the  same 
head  to  the  defendant,  and  may  con- 
demn the  defendant  to  pay  the  re- 
mainder only,  as  has  been  already  ob> 
sensed. 


Gai.  iv.  61. 


If  the  defendant  was  not  only  a  debtor  but  a  creditor  of  the 
plaintiff,  if  he  had  something  owing  to  him  from  the  plaintiff 
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as  well  OS  owed  something  to  bim,  it  was  evidently  the  most 
convenient  way  that  he  should  be  allowed  to  balance  one  debt 
against  the  other  {compenBatiOypendere  cum),  and  only  account 
for  the  surplus,  supposing  a  surplus  were  still  due  from  him. 

Under  the  praetorian  system,  in  all  actions  bona  Jidei,  the 
judge,  who  could  take  all  the  circumstances  of  the  case  into  his 
consideration,  set  ofif  as  a  matter  of  course  any  debt  due  to  the 
defendant  from  the  plaintiff  in  consequence  of  the  same  set  of 
circumstances  {ex  eadem  causa)  by  which  the  debt  on  which  the 
action  was  brought,  became  due.  (Gai.  iv.  61.)  In  one  case, 
however,  viz.  that  of  a  banker  {argentarius),  a  much  stricter 
system  prevailed.  The  argeniarius  could  only  sue  a  customer 
for  the  sum  due  to  him  after  deducting  what  he  owed  to  the  cus- 
tomer. If  he  sued  for  more,  it  was  d^pluspetido.  (Gai.  iv.  6 1.) 
In  the  actions  stricti  juris,  which  arose  from  unilateral,  not 
bilateral  contracts,  there  could  be  no  reciprocal  rights,  as  in  a 
bilateral  contract,  giving  the  defendant  a  claim  ex  eadem 
causa.  But  the  rule  grew  up  and  was  confirmed  by  a  rescript 
of  Marcus  Aurelius  (see  paragr.  Sl),dolo  Jacii  qui  petit  quod 
redditurus  est.  (D.  xliv.  4.  8.)  If  the  plaintiff  claimed  a 
sum  which  directly  he  had  obtained  he  would  have  to  repay 
back  to  the  defendant,  he  was  guilty  of  a  dolus ;  he  had  acted 
as  if  he  had  a  right  to  the  money,  whereas  ho  had  not.  Ac- 
cordingly the  defendant  could  avail  himself  of  the  exception  of 
dolus :  and  the  effect  of  this  exception  was  that  if  the  plaintiff 
was  found  to  owe  the  defendant  anything  of  a  similar  kind, 
although  ex  dispari  causa,  which  he  had  not  allowed  for  in 
stating  tlie  amount  of  his  claim,  he  entirely  failed  in  his  action. 
He  did  not  recover  any  surplus  which  might  be  really  duo  to 
liim.  The  exception  stopped  the  action  altogether.  The  formula 
ran:  Si  in  ea  re  ni/iil  dolo  malo  Auli  Agerii  factum  sit  neque 
Jiat  .  .  .  condemna,  si  non  paret,  absolve.  Dolus  malus  did 
appear,  and  all  the  judex  could  do  was  to  absolve  the  defendant. 
(Paul.  Sent.  ii.  5.  3.) 

But  we  must  not  suppose  that  compensatio  was  looked  on 
as  a  means  of  extinguishing  an  obligation.  In  theory  of  law, 
each  debt  subsisted  separately.  Certainly  in  the  case  of  the 
argeniarius  it  is  hard  to  draw  any  line  between  an  extinction 
of  obligation  and  the  way  in  which  debts  due  to  customers 
were  necessarily  deducted ;  but  it  was  necessary  that  the  debts 
due  to  and  from  the  argeniarius  should  be  in  eadem  re,  that  is, 
should  both  consist,  for  instance,  of  money  or  wine.  This 
was  an  exceptional  case,  and,  generally  speaking,  the  two  debts 
clearly  subsisted  together,  although,  when,  by  submitting  the 
facts  to  the  knowledge  of  the  judex  in  the  case  of  actions  bonis 
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Jidei,  and  by  the  exceptio  doli  in  the  action  of  law,  the  set-off 
was  claimed,  its  effects  were  retroactive,  and  may  have  said  to 
have  commenced  from  the  moment  when  the  two  debts  first 
began  to  exist  together.     (0.  iv.  31.  4.) 

Under  Justinian  the  debts  were  held  to  operate  as  mutually 
extinguishing  each  otlier  ipso  jure.  When  the  parties  came 
before  the  Judex,  he  ascertained  their  respeodve  claims  on  each 
other,  and  if  there  was,  on  the  whole,  a  balance  in  favour  of 
tlie  plaintiff,  awarded  the  amount  to  him.  All  the  old  distinc- 
tions were  done  away,  and  it  no  longer  made  any  difference 
whether  the  two  debts  arose  from  the  same  transaction,  or 
whether  things  of  the  same  kind  were  payable  (the  words,  e:c 
eadem  causae  in  the  text  are,  therefore,  under  Justinian's  legis- 
lation, inaccurate).  But  Justinian  made  it  requisite  that  the 
defendant's  claim  should  be  clearly  well-founded,  and  that  the 
amount  should  be  at  once  ascertainable,  and  not  need  further 
inquiry  to  determine  it  {causa  liquida).     (See  C.  iv.  31. 14. 1.) 


40.  Earn  quoque  qui  crediioribns 
suis  bonis  cessit,  si  postea  aliquid 
acqaisierit  quod  idoneum  emolumen- 
torn  habeat,  ex  integro  in  id  quod 
facere  potest,  creditores  cum  eo  ex- 
periuntur:  inhumanum  enim  erat 
spoliatum  fortunis  suis  in  solidum 
damnari. 


40.  So,  when  a  debtor  who  has 
made  a  cession  of  his  goods  to  his 
creditors  acquires  a  fortune  which 
makes  it  worth  their  while,  the  credi- 
tors may  compel  him  by  action  to 
pay  as  much  as  he  is  able,  but  not 
more,  for  it  would  be  inhuman  to 
condemn  a  man  to  pay  the  whole 
debt  who  has  already  been  deprived 
of  all  his  property. 


D.  xliL  3,  4.  6. 


Tit.  VII.    QUOD  CUM  EO  CONTRACTUM  EST,  QUI 

IN  AUENA  POTESTATE  EST. 


Quia  tamen  superius  menUonem 
habuimus  dc  acdone,  qua  in  peculium 
filiorumfamilias  servorumve  agitur, 
opus  est  ut  de  hao  actione  et  de  ce- 
teris quo?  eorumdem  nomine  in  pa- 
rentes  dominosve  dari  solent,  dili- 
gentius  admoneamus.  £t  quia,  sive 
cum  servis  negotium  gcstum  sit,  sive 
cum  iis  qui  in  potentate  parentis  sunt, 
his  fere  eadem  jura  servantur,  ne  ver- 
bosa  fiat  disputado,  dirigamus  ser- 
monem  in  personam  servi  dominique, 
idem  intellecturi  de  liberis  quoque  ot 
parentibus  quorum  in  potestate  sunt; 


We  have  already  spoken  of  the 
action  which  may  be  brought  relatiTe 
to  the  peculium  of  JiliifamUiarum  or 
of  slaves.  And  we  must  now  speak 
of  it  more  fully,  and  also  of  all  other 
actions  which  may  be  brought  against 
parents  and  masters  as  representing 
children  and  slaves.  But,  as  the  law 
is  almost  the  same,  whether  the  deal- 
ing be  with  a  slave,  or  with  one  under 
the  power  of  a  parent,  to  avoid  pro- 
lixity, we  will  treat  only  of  slaves  and 
their  masters,  leaving  what  we  say  of 
them  to  be  understood  as  applicable 
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nftin  si  quid  in  his  proprie  observator, 
separatim  ostendemus. 


also  to  children  and  the  parents, 
under  whose  power  they  are.  For 
anything  which  is  peculiar  to  chil- 
dren and  parents  we  will  point  out 
separately. 


Gai.  iv.  69. 

By  the  strict  rule  of  the  civil  law,  the  parent  or  master  could 
not  be  bound  or  prejudiced  by  any  act  of  a  child  or  slave.  But 
a  sense  of  equity  gradually  broke  in  upon  this  rule,  and,  in 
certain  cases,  the  contracts  and  delicts  of  persons  alieni  juris 
came  to  affect  those  in  whose  power  these  persons  were. 

This  Title  treats  of  the  contracts  of  persons  alieni  juris, 
which  were  considered  to  concern  the  master  or  parent  (1) 
whenever  they  were  made  by  his  order;  and  (2)  whenever  he 
had  profited  by  them. 


I.  Si  igitur  jussu  domini  com  senro 
negotium  gestum  erit,  in  solidum 
pnetor  adversus  dominum  actionem 
pollicetur;  scilicet  quia  qui  ita  con- 
trahit,  fidem  domini  sequi  Tidetor. 


I.  Thus,  then,  if  any  one  deal  with 
a  slave  acting  under  the  command  of 
his  master,  the  preetor  will  give  an 
action  against  the  master  for  the 
whole  of  what  is  due  under  the  con- 
tract; for  with  a  slave,  in  this  case, 
the  person  who  contracts  does  so  as 
relying  on  the  faith  of  the  master. 


Gai.  iv.  70. 

The  jussus  domini  extended  to  cases  where  the  master  sub- 
sequendy  ratified  the  contract,  the  ratification  being  equivalent 
to  a  mandate.     (D.  xv.  4.  1.  6.) 

If  the  slave  had  been  merely  the  instrument  of  his  master, 
if,  for  instance,  the  master  arranged  that  money  borrowed  for 
himself  should  be  told  out  to  his  slave,  the  preetor  would  give  a 
condiciio,  not  an  action  quod  jussu.     (D.  xv.  4,  5,  pr.) 


2.  Eadem  ratione  prsBtor  duas  alias 
in  solidum  actiones  pollicetur,  qua- 
rum  altera  exercitoria,  altera  insti- 
toria  appellatur.  Exercitoria  tunc 
hahet  locum,  cum  quis  servum  suum 
magistrum  navi  pneposuerit,  et  quid 
cum  eo  ejus  rei  gratia  cui  prsepositus 
erit  contractum  fuerit:  ideo  autem 
exercitoria  vocatur,  quis  exercitor  ap- 
pellatur is  ad  quem  quotidianus  na>is 
queestus  pertinet  Institoria  tunc 
locum  habet,  cum  quis  tabemsB  forte 
aut  cuilibet  negotiationi  servum  prse- 
posuerit,  et  quid  cum  eo  ejus  rei 
causa  cui  prsepositus  erit  contractum 
fberit:  ideo  autem  institoria  appel- 
latur, quia  qui  negotiationibus  pr»- 


2.  For  the  same  reason  the  praetor 
also  gives  two  other  actions  for  the 
whole  sum  due,  the  one  called  the 
actio  exercitoria,  the  other  the  actio 
institoria.  The  action  exercitoria  may 
be  brought  when  a  master  has  made 
bis  slave  commander  of  a  vessel,  and 
a  contract  has  been  entered  into  with 
the  slave  relating  to  the  business  he 
has  been  appointed  to  manage.  This 
action  is  named  exercitoria,  because 
he,  to  whom  the  daily  profits  of  a  ship 
belong,  is  said  to  be  an  exercitor.  The 
action  institoria  may  be  brought  when 
a  master  has  intrusted  his  slave  with 
the  management  of  a  shop  or  any 
particular  business,  and  a  contract 


560 


LIB.  IV.    TIT.  VII. 


ponuniur,  insiitores  vocaniur.  Istas 
tamen  duas  actioues  pra>tor  reddit,  et 
bi  liberum  qiiis  Iioniinem  aut  alienum 
servum  navi  aut  tabemflc  aut  cuilibet 
negotiationi  pra>posuerit,  scilicet  quia 
eadem  a>quitatis  ratio  etiam  co  casu 
iuten'cniebat. 


haR  been  made  with  the  sla^e  raiai. 
ing  to  the  bufdness  he  has  been  ^>- 
pointed  to  manage.  This  action  is 
called  insiitarioj  because  persons  to 
wliom  the  management  of  a  business 
is  intnisted  are  called  in$iitores.  The 
pnetor  likewise  permits  these  two 
actions  to  be  brought  if  any  one 
commits  to  a  free  person,  or  to  the 
slave  of  another,  the  management  of 
a  ship,  a  warehonse,  or  any  particular 
affair,  as  the  principle  of  equity  is  the 
same. 

Gat.  iv.  71. 

Liherum  hominem.  We  have  seen  at  how  late  a  period  of 
Roman  law  it  was  that  one  freeman  could  act  for  another.  (See 
Bk.  iii.  Tit.  2G.)  It  was,  in  fact,  hy  extending  these  actioDs 
institoria  and  exercitorial  so  as  to  embrace  the  case  of  a  man- 
datary, that  the  praetor  made  the  principal  directly  responsible, 
and  thus  enabled  him  to  be  really  represented  by  the  agent. 


3.  Introduxit  et  aliam  actionem 
pr«.'tor,  quft?  tributoria  vocatur:  nam- 
que  si  servus  in  peculiari  merce 
scionte  domino  negotictur,  et  quid 
cum  eo  ejus  rei  causa  contractum 
erit,  ita  prtrtor  jus  dicit,  ut  quidquid 
in  his  mercibus  crit,  quodque  inde 
receptum  crit,  id  inter  dominum  si 
quid  oi  debetur,  et  ccteros  creditoros 
pro  rata  portione  distrihuatur.  Et 
quia  ipsi  domino  distributionom  per- 
mittit,  si  quis  ex  creditoribus  quera- 
tur  quasi  minus  ei  tributum  sit  quam 
oporluerit,  banc  ei  actionem  accom- 
modat,  qu(c  tributoria  appellatur. 


3.  The  pnetor  has  also  intitxluced 
anoUier  action  called  tributoria;  for, 
if  a  slave  with  the  knowledge  of  his 
master  trade  -mlh  his  fMTu/timt,  and 
contracts  are  made  with  him  in  the 
course  of  business,  the  pnetor  or- 
dains that  all  Uie  merchandise  or 
money  arising  from  his  traffic  shaU 
be  distributed  between  the  ma^^ter,  if 
anything  be  due  to  him,  and  the  rest 
of  the  creditors  of  the  slave  in  pro- 
portion to  their  claims.  And  as  the 
master  himself  is  permitted  to  make 
the  distribution,  if  any  creditor  com- 
plain that  he  has  received  too  small 
a  share,  the  prtetor  will  permit  him 
to  bring  the  actio  tributoria. 


Gai.  iv.  72 ;  D.  xiv.  4.  1 ;  D.  xiv.  4,  5.  11 ;  D.  xiv.  4.  7.  1,  2. 

The  actio  tributoria  was  only  given  against  the  master  when 
there  was  fraud  {dolus)  in  the  distribution ;  but  there  would  be 
dolus  directly  the  master  had  notice  that  a  creditor  had  received 
nothing,  or  less  than  his  share.     (D.  xiv.  4.  7.  2,  3.) 


4.  Prn^terea  introducta  est  actio  de 
pecniio  deque  eo  quod  in  rem  domini 
versum  erit :  ut  qunravis  sine  volun- 
tate  domini  negotium  gestum  erit, 
tamen  sive  quid  in  rem  ejus  versum 
fuerit,  id  totum  pra'stare  debeat,  sive 
quid  non  sit  in  rem  ejus  versum,  id 


4.  The  pnetor  has  also  introduced 
an  action  relating  at  once  to  a  pecu- 
Hum,  and  to  things  by  which  the 
master  has  profited;  for  altliongh 
the  slave  contracts  without  the  con- 
sent of  his  master,  yet  tlie  master 
ougYit,  if  he  has  profited  by  anything. 
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eaten  US  prscstare  debeat,  qnatenus 
peculium  patitur.  In  rem  autem 
domini  versum  intelligitur,  qoidquid 
necessario  in  rem  ejus  impendent 
servus :  veluti,  si  mutuatus  pecuniam 
creditoribus  ejus  soWerit^  aut  ffidificia 
ruentia  fulserit,  ant  famiiife  frumen- 
turn  emerit,  vel  etiam  fundum  aut 
quamlibet  aliam  rem  necessariam 
mercatus  erit  Itaque,  si  ex  decern 
nt  puta  aureis  quos  servus  tuus  a 
Titio  mutnos  accepit,  crediiori  tuo 
quinque  aureos  solvent,  reliquos  vero 
quinque  quolibet  modo  consumpserit-, 
pro  quinque  quidem  in  solidum  dam- 
nari  debes ;  pro  ceteris  vero  quinque, 
eatenus  qnatenus  in  peculio  sit.  Ex 
quo  scilicet  apparet,  si  toti  decern 
aurei  in  rem  tiiam  versi  fuerint,  totos 
decern  aureos  Titium  consequi  posse ; 
licet  enim  una  est  actio  qua  de  pe- 
culio deque  eo  quod  in  rem  domini 
versum  sit  agitur,  tamen  duas  habet 
condemnationes.  Itaque  judex  apud 
quern  de  ea  acUone  agitur,  ante  di- 
spicere  solet  an  in  rem  domini  versum 
sit;  neo  aliter  ad  peculii  ffistimatio- 
nem  transit,  quam  si  aut  nihil  in  rem 
domini  versum  esse  intelligatur,  aut 
non  totum.  Cum  autem  qua^ritiur 
quantum  in  peculio  sit,  ante  deduci- 
tur  quidqiiid  senns  domino,  cive  qui 
in  potestate  c^us  sit  debet,  et  quod 
superest  id  solum  peculium  intelli- 
gitur. Aliquando  tamen  id  quod  ei 
debet  servus  qui  in  potestate  domini 
sit,  non  deducitur  ex  peculio,  veluti 
si  is  in  hi^jus  ipsius  peculio  sit;  quod 
eo  pertinet,  ut  si  quid  vicario  suo 
sen'us  debeat,  id  ex  peculio  ejus  non 
deducatur. 


to  pay  all  up  to  the  amount  of  his 
profit;  if  he  lias  not  received  any 
profit,  he  ought  to  pay  the  amount 
of  the  slave's  penilium.  Everything 
is  understood  as  profiting  the  master 
which  is  laid  out  in  his  necessary  ex- 
penses by  the  slave ;  as,  for  instance, 
if  the  slave  borrows  money  with 
which  he  pays  the  debts  of  his  mas- 
ter, repairs  his  buildings  in  danger  of 
falling,  purchases  wheat  for  the  esta- 
blishment, or  land  for  his  master, 
or  any  other  necessary  thing.  Thus 
if  your  slave  borrow  ten  aurei  of 
Titius,  pay  five  to  one  of  your  credi- 
tors, and  spend  five,  you  would  be 
condemned  to  pay  the  whole  of  the 
first  five,  and  so  much  of  the  other 
five  as  the  slave's  peailium  would 
cover;  whence  it  will  appear,  that  if 
all  the  ten  aurei  had  been  spent  to 
your  profit,  Titius  might  have  re- 
covered the  whole  from  you ;  for  al- 
though it  is  the  same  action  in  which 
the  plaintiff  seeks  to  obtain  the  pecu- 
lium, and  the  amount  by  which  the 
master  has  profited,  yet  this  action 
contains  two  condemnations.  The 
judge  before  whom  the  action  is 
brought,  first  inquires  whether  the 
master  has  received  any  profit;  and 
then,  when  he  has  ascertained  that 
no  part  or  not  the  whole  of  the  sum 
due  from  the  slave  has  been  ex- 
pended to  the  profit  of  the  master, 
he  proceeds  to  estimate  the  value  of 
the  peculium,  in  estimating  which,  a 
deduction  is  first  made  of  what  the 
slave  owes  his  master,  or  any  one 
under  the  power  of  his  master,  and 
the  remainder  only  is  considered  as 
the  peculium.  But  it  sometimes 
happens,  that  what  a  slave  owes  to 
a  person  in  the  power  of  his  master 
is  not  deducted,  as  when  he  owes 
something  to  a  slave  who  forms  part 
of  his  own  peculium.  For  if  a  slave 
is  indebted  to  his  vicarius,  the  sum 
due  cannot  be  deducted  from  the 
peculium. 

Gat.  iv.  73,  74;  D.  xiv.  5.  1 ;  D.  xv.  3.  3.  1 ;  D.  xv.  1.  17, 

This  action  is  generally  called  de  peculio  et  in  rem  verso, 
because,  in  most  cases,  the  judge  had  to  take  notice  of  both 
the  profit  derived  by  the  master  and  of  the  amount  of  the  slave  s 
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peculium.  But  in  some  cases,  as,  for  instance,  where  the  slave 
had  no  peculium,  the  action  could  he  hrought  de  in  rem  verso 
only,  and  so  it  would  naturally  he,  if  it  could  he  shown  that 
the  master  had  reaped  all  the  henefit  of  the  contract.  (See  end 
of  next  paragraph.) 

Si  quid  vicario.  The  vicarii  formed  part  of  the  peculiiim  of 
the  ordinary  slave;  anything,  therefore,  deducted  from  the pecu- 
Hum,  as  owed  to  the  vicarii,  would,  if  paid,  again  enter  into 
the  j)eculium  as  the  property  of  the  ordinary  slave.     It  vras, 
therefore,  useless  to  pay  it. 


5.  Cetemm  dubinm  non  est  qiiin 
id  quoqae  qui  jussii  domini  contrax- 
erit,  caique  institoria  vel  exercitoria 
actio  competit,  de  peculio  deque  eo 
quod  in  rem  domini  versum  est,  agere 
possit ;  Bed  erit  atultissimus,  si  omissa 
actione  qua  facillime  solidum  ex  con- 
tractu consequi  possit,  se  ad  difficul- 
tatem  perducat  probandi  in  rem  do- 
mini versum  esse,  vel  liabere  servum 
pecnlium,  et  tantum  habere  ut  soli- 
dum sibi  solvi  possit.  Is  quoque  cui 
tributoria  actio  competit,  leque  de 
peculio  et  in  rem  verso  agere  potest; 
sed  sane  huic  modo  tributoria  ex- 
pedit  agere,  modo  de  peculio  et  in 
rem  verso.  Tributoria  ideo  expedit 
agere,  quia  in  ea  domini  conditio 
prfl>cipua  non  est,  id  est,  quod  do- 
mino debetur  non  deducitur,  sed  ojus- 
dem  juris  est  dominus  ctyus  et  ceteri 
creditores;  at  in  actione  de  peculio 
ante  deducitur  quod  domino  debetur, 
et  in  id  quod  reliquum  est  creditor! 
dominus  condemnatur.  Rursus  de 
peculio  ideo  expedit  agere,  quod  in 
hao  actione  totius  peculii  ratio  habe- 
tur;  at  in  tributoria,  ejus  tantum  quo 
negotiatur,  et  potest  quisquo  tertia 
forte  parte  peculii  aut  quarta  vel 
etiam  minima  negotiari,  m^orem 
autem  partem  in  prmdiis  et  mancipiis 
aut  fuonebri  pccunia  habere.  Prout 
ergo  expedit,  ita  quisque  vel  hano 
actionem  vel  illam  eligere  debet: 
oerte,  qui  potest  probare  in  rem  do- 
mini versum  esse,  de  in  rem  verso 
agere  debet 


5.  It  need  hardly  be  said  that  m 
person  who  has  contracted  with  a 
slave  acting  by  his    master's   com- 
mand, and  who  may  bring  either  the 
action   imtitoria  or  exercitorial    may 
also  bring  the  action  de  pecuiio^  or 
that  de  in  rem  verso.     But  it  would  be 
the  height  of  folly  in  any  one  to  give 
up  an  action  by  which  he  might  easily 
recover  his  whole  demand,  and  have 
recourse   to    another   by  which    he 
would  be  reduced  to  the  difficulty  of 
proving  that  the  money  he  lent  to 
the  slave  was  employed  to  the  profit 
of  the  master,  or  Uiat  the  slave  is 
possessed  of   a  peailium,  and   that 
sufficient  to  answer  the  whole  debt. 
Any  one,  again,  in  whose  power  it  is 
to  bring    the  actio    tributoria,    may 
equally  bring  the  action  de  pecnUo, 
or  that  de  in  rem  verzo;  and  it  is  ex- 
pedient,  in  some  cases,  to  employ  the 
former,  and  in  some  cases  one  of  the 
two  latter.    On  the  one  hand,  the 
actio  tributoria  is  preferable,  because 
in  this  no  privilege  is  accorded  to  the 
master,  i.  e.  there  is  no  previous  de- 
duction made  in  his  favour  of  what 
is  due  to  him,  but  he  stands  in  the 
same    position   as  the  rest  of    the 
creditors;  whereas  in  the  action  de 
peculio,  there  is  first  deducted  the 
debt  due  to  the  master,  who  is  only 
condemned    to    distribute    the    re- 
mainder among  the   creditors.    On 
the  other  hand,  in  some  cases,  it  may 
be  more  convenient  to  bring  the  ac- 
tion de  pecuHo,  because  it  affects  the 
whole  pecuUum,  whereas  the  action 
tributoria  affects  only  so  much  of  it 
as  has  been  employed  in  trade;  and 
it  is  possible  that  a  slave  may  have 
traded  only  with  a  third,  a  fourth,  or 
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some  very  small  part  of  it,  and  that 
the  rest  may  consist  in  lands,  slaves, 
or  money  lent  at  interest  Every  one 
ought,  therefore,  to  select  this  or  that 
action  as  may  promise  to  be  most 
advantageous  to  him.  If,  however,  a 
creditor  can  prove  that  anything  has 
been  employed  to  the  profit  of  the 
master,  he  ought  to  bring  the  action 
de  in  rem  verso» 

Gai.  iv.  74 ;  D.  xiv.  4.  11. 

Any  one  who  could  bring  an  actio  quod  jussu,  exercitorial 
or  instttoria,  could  also,  at  option,  bring  an  actio  de  peculio  et 
de  in  rem  verso,  but  not  at  all  necessarily  vice  versa. 


6.  Qu83  diximns  de  servo  et  do- 
mino, eadem  intelligimus  et  de  filio  et 
filia  aut  nepote  et  nepte,  et  patre 
avove  in  cigos  potestate  sunt. 


6.  What  we  have  said  in  relation  to 
a  slave  and  his  master,  is  equally  ap- 
plicable to  children  and  grandchil- 
dren, and  to  their  ascendants,  in 
whose  power  they  are. 


D.  xiv.  4. 1.  4. 


It  may  be  observed  that  the  master  was  never  bound,  if  the 
slave  engaged  himself  by  mandate,  or  fidejussion,  for  a  third 
person,  but  the  father  was  bound  by  an  engagement  contracted 
for  another  by  a  son  in  his  power.     (D.  xv.  1.  3.  9.) 


7.  Illud  proprie  servatnr  in  eorum 
persona,  quod  senatus-consultnm  Ma- 
cedonianum  prohibuit  mutuas  pe- 
cunias  dari  eis  qui  in  parentis  erunt 
potestate,  et  ei  qui  crediderit,  denega- 
tnr  actio  tarn  adversus  ipsum  filium 
filiamve,  nepotem  neptemve,  sive  ad- 
huo  in  potestate  sunt,  sive  morte  pa- 
rentis vel  emancipatione  sue  potesta- 
tis  esse  cceperint,  quam  adversus  pa- 
trem  avumve,  sive  eos  habeat  adhuo 
in  potestate,  sive  emancipaverit 
Quffi  ideo  senatus  prospexit,  quia 
sippe  onerati  sare  alieno  creditarum 
pecnniarum  quas  in  luxuriam  con- 
sumebant,  vite  parentium  insidia- 
bantur. 


7.  A  peculiar  provision  has,  how- 
ever, been  made  in  their  favour  by 
the  ienatut  -  consuHum  Macedom- 
anum,  which  prohibits  money  to  be 
lent  to  children  under  power  of  their 
parents ;  and  refuses  any  action  to 
the  creditor,  either  against  the  de- 
scendants, whether  still  under  power, 
or  become  $ui  juris  by  the  death  of 
the  parent  or  by  emancipation,  or 
against  the  parent,  whether  he  still 
retain  them  under  his  power,  or  has 
emancipated  them.  This  provision 
was  adopted  by  the  senate,  because 
they  thought  that  persons  under 
power,  when  loaded  with  debts  con- 
tracted by  borrowing  sums  to  be 
wasted  in  debauchery,  often  attempted 
the  lives  of  their  parents. 


D.  xiv.  6. 1 ;  D.  xiv.  6.  8.  3 ;  D.  xiv.  6.  7.  10. 

The  senatuS'Consultum  Macedonianum  was  made,  accord- 
ing to  Tacitus,  in  the  reign  of  Claudius  (Ann.  xi.  31) ;  accord- 
ing to  Suetonius,  in  that  of  Vespasian  (Vesp.  11).  Perhaps  it 
was  only  renewed  in  the  latter  reign.     Theophilus  informs  us 
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that  it  was  made  to  meet  the  case  of  a  young  prodigal  named 
Macedo,  who  attempted  the  life  of  his  father.  The  terms  of 
the  S€natfi8'ConsuHum  (D.  xiv.  6.  1)  would  rather  lead  us  to 
suppose  Macedo  was  the  name  of  a  usurer. 


8.  Illud  in  suroma  admonendi  su- 
miis,  id  qaod  jassu  patris  dominive 
contractam  fuerit,  quodque  in  rem 
ejiis  versnm  erit,  directo  quoqne  posse 
a  patre  dominove  condici,  tamqnam 
81  principaliter  cum  ipso  negotium 
gcstiim  esset.  Ei  quoqiie  qui  vel 
exercitoria  vel  institoria  actione  tene- 
tur,  directo  posse  condici  placet,  quia 
hujus  quoque  jussu  contractum  intel- 
ligitur. 


8.  Lastly,  we  may  observe,  that 
whenever  any  contract  has  been  made 
by  command  of  a  parent  or  master, 
or  an}'thing  employed  to  their  profit, 
a  condictio  may  be  brought  directly 
against  the  father  or  master  exactly 
as  if  the  contract  had  been  origin  aUy 
made  with  them.  So  when  any  one 
is  liable  to  the  action  institoria  or  €»• 
hibitorioy  a  condictio  may  also  be 
brought  directly  against  him,  as  in 
this  case  also  it  is  by  his  order  that 
the  contract  has  been  made. 


D.  xvii.  i,  84;  D.  xiv.  3.  17.  6;  D.  xii.  1.  29. 

Posse  cofidici.  If  a  condiction  could  he  hrought,  of  what 
use  were  the  peculiar  prtetorian  actions  of  which,  as  the  text 
informs  us,  the  plaintiff  could  avail  himself?  Prohahly  the 
institution  of  these  actions  was  long  antecedent  to  the  time 
when  the  condiction  was  admitted  as  an  appropriate  form  of 
action  in  cases  where  a  paterfamilias  was  to  be  made  respon- 
sible for  the  acts  of  his  son  or  slave.  It  was  only  by  a  great 
extension  of  the  scope  of  the  condiction  that  it  was  given,  first, 
when  one  man  profited  in  any  way  by  the  property  of  another 
(D.  xii.  1.  23.  32);  and,  secondly,  against  a  person  by 
whose  order  another  person  had  contracted,  or  whose  manager 
(iftsiitor)  the  person  contracting  was.  (D.  xii.  1.  9.  2.)  After 
it  had  received  this  extension,  the  condictio  would  be  a  con- 
current remedy  with  the  praetorian  actions.  But  there  would 
still  be  cases,  namely,  bilateral  contracts,  giving  rise  to  prae- 
torian  actions,  such  as  those  empti,  or  venditi,  pro  socio,  locaii 
or  conducti,  or  contracts  giving  rise  to  actions  in  factum,  in 
which  the  condiction  would  not  be  given  against  the  pater- 
familias, and  in  which  recourse  must  be  had  to  the  preetorian 
actions  proper  to  the  kind  of  contract.  These  preetorian  actions 
would,  in  the  particular  case  of  the  paterfamilias,  receive  a 
slight  modification  of  form,  and  a  new  name,  and  be  termed 
qvod  jussti,  de  in  rem  verso,  de  pecuHo,  &c.,  tliough  remaining 
substantially  empti,  locati,  pro  socio,  &c.,  according  to  tlie 
character  of  the  transaction. 

It  will  be  observed  that  the  text  says  directo  posse  condici. 
The  actioh  could  be  brought  as  if  we  had  treated  directly  with 
the  paterfamilias.  An  actio  was  said  to  be  directa,  in  this 
sense,  when  brought  against  a  person  bound  by  some  act  of  his 
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own,  indirecta  when  brouglit  against  a  person  bound  by  some 
act  of  a  person  or  thing  belonging  to  him.  And  thus  this  Title 
and  the  two  following  may,  if  we  please,  be  considered  as  treat- 
ing of  a  seventh  division  of  actions  into  directie  and  indirecta, 
Directa,  when  applied  to  an  action,  was  also  opposed  to  con- 
traria,  f.  e,  protecting  the  rights  principally  contemplated  in 
the  kind  of  contract  as  opposed  to  one  protecting  rights  only 
incidentally  attaching  to  it  (see  Bk.  iii.  Tit.  26) ;  and  it  was 
also  opposed  to  utilis,  i,  e.  given  directly  by  the  law,  as  opposed 
to  one  given  by  an  extension  of  the  law.  (See  Introd.  sec. 
108.) 


Tit.  VIII.    DE  NOXALIBUS  ACTIONIBUS. 


Ex  maleficiis  servorum,  veluti  si  The  wrongful  acts  of  a  slave,  whe- 

furtum  feccrint,  aut  bona  rapuerint,  ther  he  commits  a  theft  or  robbeiy, 

aut  damnum  dederint,  aut  injuriam  or  does  any  damage  or  injury,  give  rise 

commiserint,  noxales  actiones  proditae  to  noxal  actions,  in  which  tiie  master 

sunt,  qiiibus  domino  damnato  per-  of  the  slave,  if  condemned,  may  either 

mitUtur,  aut  litis  a^timationem  suf-  pay  the  estimated  amount  of  damage 

ferre,  aut  hominem  noxs  dedere.  done,  or  deliver  up  his  slave  in  satis- 
faction of  the  injury. 

Gal  iv.  75. 

We  now  pass  to  actions  given  to  enforce  obligations 
arising  from  the  delicts  of  persons  alieni  juris.  These  actions, 
which  were  given  against  the  master  of  the  slave,  and,  in  ancient 
times,  against  the  parent  of  the  Jiliusfamilias,  were  termed 
noxales,  because  the  master  or  parent  could  rid  himself  of  all 
liability,  by  abandoning  the  slave  or  child  committing  the  deUct 
to  the  person  injured.  There  was,  however,  no  distinct  actio 
noxalisy  any  more  than  there  was  a  distinct  actio  institoria  or 
exercitoria.  The  action  brought  on  the  delict  was  one  furti, 
vi  honorum  raptorum^  &c.,  as  the  case  might  be,  the  dif- 
ference being  that  the  condemnatio  was  alternative,  either  to 
pay  so  much  or  to  abandon  the  slave,  instead  of  simply  to  pay 
BO  much. 

If  at  any  time,  either  before  or  after  the  litis  contestation  the 
master  abandoned  the  slave,  all  right  of  action  for  damages 
against  him  became  immediately  extinct  The  actio  noxalis 
had  thus  a  kind  of  resemblance  to  the  actiones  arbitraria,  in 
which  the  Judex  first  ordered  the  defendant  to  make  satisfac- 
tion, and  then  if  he  did  not  comply,  proceeded  to  condemn 
him. 
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1.  Noxa  antexn  est  corpns  quod 
nocuit,  id  est,  servus ;  noxia,  ipsum 
maleficium,  veluti  furtum,  damnum, 
rapiua,  injuria. 


I.  Noxa  is  the  doer  of  the  wrong- 
ful act,  i.  e.  the  slave.  Noxia  is  the  act 
itsolf,  that  is,  the  theft,  the  damage, 
the  robbeiy  with  violence,  or  iigmy. 


D.  ix.  1.  1. 1. 


2.  Siimma  antem  ralione  permis- 
Bum  est  noxii)  deditione  defungi ; 
namqno  erat  iniquiim  nequitiam  eo- 
rum  ultra  ipsorum  corpora  dominis 
damnosam  esse. 


2.  It  is  with  great  reason  that  the 
master  is  permitted  to  deliver  up  the 
offending  slave :  for  it  would  be  Teiy 
unjust,  when  a  slave  does  a  wrongibl 
act,  to  make  the  master  liable  to  lose 
anything  more  than  the  slave  him- 
self. 


Oat.  iv.  75. 


3.  Dominus  noxali  judicio  sen'i  sui 
nomine  convcntUH,  sen-um  actori 
noxa;  dedcndo  liberatur :  ncc  minus 
perpetuum  ejus  dominium  a  domino 
transfcrtur ;  sin  autcm  damnum  ei 
oui  deditus  est  servus  resareierit 
qufpsita  pecunia,  auxilio  pra'toris  in- 
vito domino  manumittetur. 


3.  A  master  sued  in  a  noxal  aotion 
on  account  of  his  slave,  clears  him- 
self if  he  gives  up  his  slave  to  the 
plaintiff,  and  then  the  property  in  the 
slave  is  thus  transferred  for  ever; 
but,  if  the  slave  can  procure  money, 
and  satisfy  the  masCer  to  whom  he  has 
been  given  up  for  all  damage  he  has 
sustained,  he  may  be  manumitted  by 
the  intervention  of  the  praetor, 
though  against  the  wish  of  his  new 
master. 


D.  ix.  4.  20. 


4.  Sunt  antem  constitutrp  noxalcs 
actiones,  aut  legibus,  aut  edicto  pro- 
tons :  legibus,  veluti  fiuli  lege  Duode- 
cim  Tabulanmi,  damni  injuriip  lege 
Aquilia ;  edicto  prretoris,  veluti  inju- 
riarum  et  vi  bouorum  raptorum. 


4.  Noxal  actions  are  established 
cither  by  the  laws,  or  by  the  edict 
of  the  prflotor.  By  the  laws,  as  for 
theft,  by  the  law  of  the  Twelve  Ta- 
bles ;  for  wrongful  damage,  by  the 
h'x  Aquilia ;  by  the  prsetor's  edict,  as 
for  ii\iuries  and  robbexy  ^-ith  violence. 


Gai.  iv.  70. 


These  are  but  examples ;  any  delict  whatsoever  committed  by 
a  slave  would  furnish  ground  for  an  actio  noxa  Us, 


5.  Omnis  autera  noxalis  actio  caput 
sequitiur :  nam  si  servus  tuns  noxiam 
commiserit,  quamdiu  in  tua  potestate 
sit,  tcciun  est  actio ;  si  in  alterius  po- 
testatem  pervenerit,  cum  illo  incipit 
actio  esse;  at  si  nianumissus  fuerit, 
directo  ipse  tenetur,  et  extinguitur 
noxffi  deditio.  £x  diverse  quoque 
directa  actio  noxalis  esse  incipit: 
nam  si  liber  homo  noxiam  commise- 
rit, et  is  sen-US  tuns  esse  ccepcrit 
(quod  quibusdam  casibus  cffici  prime 
hbro  tradidimus),  incipit  tecum  esse 


5.  Every  noxal  action  follows  the 
delinquent  The  delicts  committed 
by  your  slave  are  a  ground  of  action 
against  you,  while  the  slave  belongs 
to  you ;  if  the  slave  becomes  subject 
to  another,  the  action  must  be 
brought  against  Uie  new  master; 
but  if  the  slave  is  manumitted,  the 
action  is  brought  directly  against 
him,  and  there  cannot  then  bo  any 
giving  up  of  the  slave  in  satisfaction. 
Conversely,  an  action,  which  was  at 
first  direct,  may  afterwards  become 
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noxalis  actio  quse  antea  directa  fms- 
set. 


noxal;  for  if  a  freeman  commit  a 
'ATongfiil  act,  and  iben  become  your 
slave,  which  may  happen  in  some 
cases,  of  which  we  have  spoken  in 
our  First  Book,  then  the  direct  action 
against  the  slave,  is  changed  into  a 
noxal  action  against  yoo. 


Oai.  iv.  77. 


If  the  slave  were  not  in  the  possession  of  his  owner  (domi- 
nus),  of  course  the  owner  would  not  he  liahle  for  his  delicts. 


6.  Si  servus  domino  noxiam  com- 
miserit,  actio  nulla  nascitur :  namque 
inter  dominum  et  eum  qui  in  potes- 
tate  ejus  est,  nulla  obligatio  nasci  po- 
test; ideoque  et  si  in  alienam  potes- 
tatem  servus  pervenerit  ant  manu- 
missus  fuerit,  neque  cum  ipso,  neque 
cum  eo  cujus  nunc  in  potestate  sit, 
agi  potest  Unde,  si  alienus  servus 
noxiam  tibi  commiserit,  et  is  postea 
in  potestate  tua  esse  cceperit,  inter- 
cidit  actio,  quia  in  eum  casum  de> 
ducta  sit,  in  quo  consistere  non  po- 
tuit;  ideoque  licet  exierit  de  tua 
potestate,  agere  non  potes :  quemad- 
modum  si  dominus  in  servum  suum 
aliquid  commiserit,  nee  si  manumis- 
8US  aut  alienatus  fuerit  servus,  ullam 
actionem  contra  dominum  habere  po- 
test 


6.  If  a  slave  commit  a  wrongful 
act  against  his  master,  no  action  can 
be  brought;  for  no  obligation  can 
arise  between  a  master  and  his  slave ; 
and  if  the  slave  pass  under  the  power 
of  another  master,  or  is  manumitted, 
no  action  can  be  brought  either 
against  him  or  his  new  master; 
whence  it  follows,  that,  if  the  slave 
of  another  should  commit  a  wrong- 
ful act  against  you,  and  become  your 
slave,  the  action  is  extinguished ;  as 
it  has  become  impossible,  in  the 
actual  position  of  the  parties.  And 
although  he  subsequently  passes  out 
of  your  power,  yet  you  cannot  bring  an 
action.  Neither,  if  a  master  injures 
his  slave  in  any  way,  can  the  slave, 
after  having  been  alienated  or  manu- 
mitted, bring  any  action  against  his 
master. 


Gat.  iv,  78. 


The  Froculeians  had  thought  that  a  master  could,  after  a 
slave  had  passed  out  of  his  power,  hring  an  action  against  the 
slave^  for  anything  done  hy  him  whilst  his  slave.  (Gai.  iv. 
78.) 


7.  Sed  veteres  quidem  hiec  et  in 
filiisfamilias  masculis  et  feminis  ad- 
misere.  Kova  autem  hominum  con- 
versatio  higusmodi  asperitatem  recte 
respuendam  esse  exisUmavit,  et  ab 
usu  communi  hoc  penitus  recessit 
Quis  enim  patiatur  filium  suum  et 
maxime  filiam  in  noxam  alii  dare,  ut 
pene  per  corpus  pater  magis  quam 
filius  periclitetur,  cum  in  filiabus 
eliam  pudicitiflB  favor  hoc  bene  ex- 
cludit?  £t  ideo  placuit  in  servos 
tantummodo  noxales  actiones  esse 
proponendas,  cum  apud  veteres  le- 
gum  commentatores  invenimus  &»- 


7.  The  ancients,  indeed,  applied  the 
same  rules  to  children  of  both  sexes 
in  the  power  of  ascendants ;  but  the 
feeling  of  later  times  has  rightly  re- 
jected such  extreme  rigour,  and  it  has 
therefore  passed  wholly  into  disuse. 
For  who  could  bear  to  deliver  up  as  a 
forfeiture  a  son,  and  still  more  a  daugh- 
ter ?  for,  in  the  person  of  his  son,  the 
father  would  suffer  more  than  the 
son  himself,  and  mere  regard  to  de- 
cency forbids  such  treatment  of  a 
daughter.  Noxal  actions  have,  there- 
fore, been  allowed  to  apply  to  slaves 
only ;  and  we  find  it  often  laid  down 
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pius  dictum,  ipsos  flliosfamilias  pro 
Buis  delictis  posse  conveniri. 


in  tlie  older  jurists,  that  an  acUon 
may  be  brought  directly  against  sons 
in  power,  for  their  wrongful  acts. 


Gai.  iv.  75.  77-79  ;  D.  ix.  4.  33-35. 

It  is  true  that  the  sous  of  a  family  could  be  sued,  but  then 
the  plaintiff  could  only  recover  up  to  the  amount  of  the  j)etu- 
lium ;  and,  therefore,  the  old  actio  noxalis  may  have  been  a 
much  more  efl&cicnt  remedy,  though  one  which  the  more  lenient 
idea  of  parental  power,  current  in  the  later  days  of  Roman  law, 
would  not  sanction. 


Tit.  IX.     SI  QUADRUPES  PAUPERIEM  FECISSE 

DICATUR. 


A  noxal  action  is  given  by  the  law 
of  the  Twelve  Tables,  when  irrational 
animals,  through  wantonness,  rage, 
or  ferocity,  have  done  any  damage ; 
but  if  the  animals  are  delivered  up 
in  satisfaction  for  the  damage  done, 
the  owner  is  secured  against  any 
action ;  such  is  the  law  of  the  Twelve 
Tables ;  as,  for  example,  if  a  kicking 
horse  should  kick,  or  an  ox,  apt  to 
gore,  should  inflict  an  ii\jury  with  his 
horns.  But  this  action  can  only  be 
brought  in  the  case  of  animals  act< 
ing  contrary  to  Uieir  nature,  for, 
when  the  ferocity  of  a  beast  is  innate, 
no  action  can  be  brought,  so  that,  if 
a  bear  break  loose  from  his  master, 
and  mischief  be  done,  the  master 
cannot  be  sued ;  for  he  ceased  to  be 
the  master  as  soon  as  the  wild  beast 
escaped.  The  word  pauperies  de- 
notes a  damage  done  without  any 
wrong  intent ;  for  an  animal,  void  of 
reason,  cannot  be  said  to  have  had  a 
wrong  intent  Thus  much  as  to 
noxal  actions. 

D.  ix.  1. 1,  pr.  3,  4.  7.  10. 

Although  in  the  Twelve  Tables  the  word  quadnipes  was 
used,  all  animals  were  held  to  be  included  under  it. 

The  distinction  noticed  in  the  text  is  that  between  an  animal 
with  an  inborn  fierceness  {genitalis  feritas)  and  one  with  a 
confirmed  vicious  habit  (calcitrosus,  petere  solitus).  The 
owner  of  the  latter  only  was  liable  to  the  actio  noxalis  given 
by  the  Twelve  Tables. 


Animalium  nomine  quse  ratione 
earent,  si  qua  lascivia  aut  fervore  aut 
feritale  pauperiem  fecerint,  noxalis 
actio  lege  Duodccim  Tabularum  pro- 
dita  est  Quab  animalia,  si  noxie  de- 
dantur,  proflciunt  reo  ad  liberationem, 
quia  ita  lex  Duodecim  Tabularum 
Bcripta  est,  ut  puta,  si  equus  calcitro- 
BUS  calce  percusserit,  aut  bos  comu 
petere  solitus  petierit  Hcec  autem 
actio  in  iis  quffi  contra  naturam  mo- 
ventur  locum  habet :  ceterum,  si  geni- 
talis sit  feritas,  cessat  Denique  si 
ursus  fugit  a  domino  et  sic  nocuit, 
non  potest  quondam  domiuus  con- 
veniri, quia  desiit  dominus  esse  ubi 
fera  evasit  Pauperies  autem  est 
damnum  sine  injuria  facientis  datum : 
nee  enim  potest  animal  injiuriam  fe- 
cisse  dici,  quod  sensu  caret  Ilseo 
quod  ad  noxalem  pertinet  actionem. 
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If  an  animal  fierce  by  nature  did  any  damage  while  in  the 
keeping  of  any  one,  his  keeper  would  be  liable  to  an  actio 
titilia,  though  not  to  the  direct  actio  tioxalis  given  by  the  law 
of  the  Twelve  Tables.     (See  next  paragraph.) 


1.  Cetenim  sciendum  est  sedilitio 
edicto  prohiberi  nos  canero,  verrem, 
apnim,  msam,  leonem  ibi  habere  qua 
vulgo  iter  fit;  et  si  adversus  ea  fac- 
tum erit,  et  nocitum  libero  bomini 
esse  dicetur,  quod  bonura  et  sequum 
judici  videtur,  tanti  dominus  condem- 
netur;  ceteramm  rerum,  quanti  dam- 
num datum  sit  duplL  Pneter  has 
autem  sdilitias  actiones,  et  de  pau- 
perie  locum  habebit;  numquam  enim 
actiones,  prspsertim  poenales,  de  ea- 
dem  re  concurrentes  alia  aliam  con- 
sumiL 


1.  It  must  be  observed,  that  the 
edict  of  the  acdile  forbids  any  man 
to  keep  a  dog,  a  boar,  a  bear,  or  a  lion, 
where  tliere  is  a  public  road ;  and,  if 
this  prohibition  be  disobeyed,  and 
any  freeman  receive  hurt,  the  master 
of  the  beast  may  be  condemned  at 
the  discretion  of  the  judge ;  and,  in 
case  of  damage  to  anything  else,  the 
condemnation  must  be  in  doable  the 
amount  of  damage  done.  Besides 
the  ffidilitian  action,  the  action  de 
pauperie  may  also  be  brought  against 
the  same  person ;  for  when  different 
actions,  especially  penal  actions,  may 
be  each  brought  on  account  of  the 
same  tiling,  the  employment  of  one 
does  not  prevent  the  employment  of 
another. 

D.  ix.  4.  2.  1 ;  D.  xxi.  1.  40.  1 ;  D.  xxi.  1.  41,  42 ;  D.  xliv.  7.  60. 


Tit.  X.    DE  IIS  PER  QUOS  AGERE  POSSUMUS. 


Nunc  admonendi  sumus  agere 
posse  quemlibet  hominem  aut  suo 
nomine,  aut  alieno:  alieno  veluti 
procuratorio,  tutorio,  curatorio;  cum 
olim  in  usu  fuisset  alterius  nomine 
agere  non  posse,  nisi  pro  populo,  pro 
libertate,  pro  tutela.  Prffiterea  lege 
Ilostilia  permissum  est  furti  agere 
eorum  nomine  qui  apud  hostes  es- 
scnt,  aut  reipublicie  causa  abessent, 
quive  in  eorum  cigns  tutela  essent 
£t  quia  hoc  non  minimam  incom- 
moditatem  babebat,  quod  alieno  no- 
mine neque  agere  nequo  excipere 
actionem  licebat,  oceperunt  homines 
per  procuratores  litigare;  nam  et 
morbus  et  oetas  et  necessaria  pere- 
grinatio,  itemque  alise  mulUe  causic 
Biepe  impedimento  sunt  quominus 
rem  suam  exequi  possint 


We  must  now  remark,  that  a  per- 
son may  conduct  an  action  either  in 
his  own  name,  or  in  that  of  anotlier, 
as  if  he  is  a  procurator,  a  tutor,  or  a 
curator;  but  anciently,  custom  forbad 
one  person  conducting  an  action  in 
the  name  of  anotlier,  unless  for  the 
people,  for  freedom,  or  for  a  pupil. 
The  Ux  Hottilia  afterwards  permitted 
an  actio  furli  to  be  brought  in  the 
names  of  those  who  were  prisoners 
in  the  hands  of  an  enemy,  of  persons 
absent  in  the  service  of  the  state,  or 
under  the  care  of  tutors.  But,  as  it 
was  found  to  be  exceedingly  incon- 
venient, that  one  man  should  be  pro- 
hibited fVom  bringing  or  defending 
an  action  in  the  name  of  another,  it 
by  degrees  became  a  practice  to  sue 
by  procurators.  For  ill  healtli,  old 
age,  unavoidable  journeys,  and  many 
other  causes,  continually  prevent  man- 
kind from  being  able  to  attend  per- 
sonaUy  to  their  own  afiEairs. 
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'      Gai.  iv.  82 ;  D.  1. 17.  123 ;  D.  iii.  8.  1.  2. 

The  old  principle  of  Roman  law  was,  that  no  one  could 
represent  another,  and  with  the  exceptions  noticed  in  the  text 
this  principle  was  rigorously  ohserved  during  the  period  of  the 
actions  of  law. 

By  agere  pro  populo  was  meant  bringing  an  actio  popularis 
{eampopularem  actionem  dicimus  qua  suumjuspopuli  tuetur, 
D.  xlvii.  23.  1) ;  by  agere  pro  libertate,  was  meant  becoming 
assertor  liber  tat  is  for  a  slave;  and  by  agere  pro  tutela^hrmg' 
ing  an  action  on  behalf  of  a  pupil. 

Under  the  system  of  formula,  the  first  step  towards  breaking 
through  the  old  rule  was  the  permitting  a  cognitor  to  be  ap- 
pointed. A  cognitor  was  a  person  who  was  appointed  by  one 
of  tlie  parties  to  a  suit  to  conduct  it  for  him.  The  cognitor 
himself  was  not  necessarily  present  when  he  was  appointed,  but 
it  was  necessary  that  the  appointment  should  be  made  before 
the  magistrate,  in  presence  of  the  adversary,  and  by  a  certain 
form  of  words.  For  instance,  a  plaintiff  speaking  generally  of 
his  action  would  say,  *'  Quod  ego  tecum  agere  volo,  in  earn 
rem  Lucium  Titium  cognitorem  do"  Other  foims,  adapted 
to  other  cases,  are  given  in  Gains  (iv.  83.) 

The  next  step  was  to  permit  a  procurator  appointed  by  a 
mandate  to  conduct  a  suit,  but  he  did  so  in  his  own  name,  for 
it  was  not  till  a  late  period  of  Roman  law  that  a  procurator 
could  expressly  represent  his  principal.  He  had  accordingly 
to  give  security  ratam  rem  dominum  /uibiturumy  that  his 
principal  would  ratify  what  he  did.  When  a  cognitor  or  pro- 
curator appeared  instead  of  the  real  party  to  the  suit,  the 
intentio  of  the  formula  was  left  as  it  would  have  been  if  the 
party  himself  had  appeared,  as,  for  instance.  Si  paret  Nume- 
rium  Negidium  Publio  Mavio  sestertium  X,  millia  dare  opor- 
tere,  and  then  in  the  condemn  alio  the  name  of  the  cognitor  was 
svib^tituijddLyjudexNumerium  Negidium  Lucio  Titio  sestertium 
X.  millia  condemna,     (Gai.  iv.  86,  87.) 

In  the  time  of  Justinian  a  procurator,  however  appointed, 
and  even  the  negotiorum  gestor,  if  he  procured  a  subsequent 
ratification  from  his  principal,  could  in  every  way  represent  the 
principal.  The  procurator  need  not  give  any  security,  provided 
that,  if  his  principal  were  absent,  he  could  satisfactorily  show 
that  he  had  authority  to  act  for  him.  The  negotiorum  gestar, 
generally  in  such  a  case  called  defensor,  because  he  would  sel- 
dom take  the  responsibility  on  himself,  except  when  the  person 
for  whom  he  appeared  was  tlie  attacked  party,  had  to  give 
security  rem  ratam  dominum  habiturum  or  judicatum  solvi, 

I.  Procurator  neqne  certis  verbis,  1.  A  procurator  is  appointed  without 

neque   prsesente    adTersario,    Imxno      any  particular  form  of  words,  nor  is 
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plemmque  ignorante  eo  conBtituitur; 
cuicamque  enim  permiseris  rem  tuam 
agere  aut  defendere,  is  procurator  in- 
telligitur. 


the  presence  of  the  adverse  party  re- 
quired ;  indeed,  it  is  generally  done 
without  his  knowledge.  For  any  one 
is  considered  to  be  your  procurator 
who  is  employed  to  bring  or  to  de- 
fend an  action  for  you. 


Gai.  iv.  84 ;  D.  iii.  3.  1. 1.  8. 

2.  Tutores  et  curatores    quemad-  2.  How  tutors  and  curators  are  ^>- 

modum  constituuntur,   primo    libro      pointed  has  been  already  explained 
expositum  est.  in  the  First  Book. 

Gai.  iv.  85. 

If  the  tutor,  in  appearing  for  the  pupil,  had  merely  discharged 
a  duty  forced  upon  him,  the  actio  judicati  (t.  e.  the  action 
brought  to  enforce  the  sentence)  was  given  to  or  against  the 
pupil.  If  the  tutor  chose  to  appear  for  the  pupil  when  he  need 
have  done  nothing  more  than  authorise  the  pupil  to  appear 
himself,  the  actio  judicati  was  given  to  or  against  the  tutor. 
The  case  was  the  same  as  regards  the  curators  of  persons  under 
the  age  of  25. 


Tit.  XI.    DE  SATISDATIONIBUS. 


Satisdationum  modus  alius  anti- 
quitati  placuit,  alium  novitas  per 
usum  amplexa  est  Olim  enim,  si 
in  rem  agebatur,  satisdare  possessor 
compeUebatur,  ut  si  victus  esset,  nee 
rem  ipsam  restitueret  nee  litis  cesti- 
mationem  ejus,  potestas  esset  petitori 
aut  cum  eo  agendi,  aut  cum  fidejus- 
soribusejus:  quAsatisdatioappellatur 
judicatum  solvi.  Unde  autem  sic  ap- 
pellatur,  facile  est  intelligere;  nam- 
que  stipulatnr  quis  ut  solvatur  sibi 
quod  fuerit  judicatum.  Multo  magis 
is  qui  in  rem  actione  conveniebatnr, 
satisdare  cogebatur,  si  alieno  nomine 
judicium  accipiebat  Ipse  autem  qui 
in  rem  agebat,  si  suo  nomine  petebat, 
satisdare  non  cogebatur,  procurator 
vero,  si  in  rem  agebat,  satisdare  jube- 
batnr  ratam  rem  dominum  habitu- 
rum :  periculum  enim  erat  ne  iterum 
dominus  de  eadem  re  experiretur. 
Tutores  et  curatores,  eodem  modo 
quo  et  procuratores,  satisdare  debere 
verba  edicti  faoiebant;  sed  aliquando 
his  agentibns  satisdatio  remittebatur. 
Hcec  ita  erant^  si  in  rem  agebatur. 


One  system  of  taking  securities 
prevailed  in  ancient  times;  custom 
has  introduced  another  in  modem 
times.  Formeriy,  in  a  real  action, 
the  possessor  was  compelled  to  give 
security,  so  that  if  he  lost  his  cause, 
and  did  not  either  restore  the  thing  it- 
self, or  pay  the  estimated  value  of  it,  the 
plaintiff  might  either  sue  him  or  his 
fidejussors ;  this  species  of  security  is 
termed  judicatum  aoivi^  nor  is  it  diffi- 
cult to  understand  why  it  is  so  called. 
For  the  plaintiff  used  to  stipulate 
that  what  was  a4judged  to  him  should 
be  paid,  and  with  stiU  greater  reason 
was  a  person  sued  in  a  real  action 
obliged  to  give  security  if  he  was  de- 
fendant in  the  name  of  another.  A 
plaintiff  in  a  real  action  suing  in  his 
own  name,  was  not  obliged  to  give 
security ;  but  a  procurator  had  to  give 
security  that  his  acts  would  be  rati- 
fied by  the  person  for  whom  he  acted ; 
for  there  was  a  danger  lest  the  person 
should  bring  a  fresh  action  for  the 
same  thing.  By  the  words  of  the 
edict,  tntois  and  corators  were  bound 
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to  give  security,  as  well  as  procura- 
tors, but  it  was  sometimes  dispensed 
with  when  tliey  were  the  plaintiffs. 
Such  was  the  practice  with  regard  to 
real  actions. 

Gai.  iv.  89.  01.  90.  08-100 ;  D.  xlvi.  7.  6. 

Judicatum  solvi  stipulatio  tres  clausulas  in  unum  collatas 
hahet ;  de  re  judicata,  de  re  defendenda^  de  dolo  malo,  (D. 
xlvi.  7.  6.)  There  were  three  objects  secured  by  the  cautio 
judicatum  solvi ;  the  surety  promised  (1),  that  tie  litis  asti- 
matio,  the  amount  of  what  was  adjudged  by  the  sentence,  should 
be  paid  if  the  defendant  should  be  condemned  and  should  not 
give  back  the  thing;  (2),  that  the  defendant  should  appear  to 
receive  the  sentence  of  the  judge;  (3),  that  the  defendant 
should  use  no  dolus  malus,  should  not,  for  instance,  give  back 
the  thing,  but  give  it  in  a  state  deteriorated  by  his  fault  The 
object  of  the  defendant,  as  well  as  the  sureties,  binding  himself 
for  the  litis  astimatio  (aut  cum  eo  agendi,  says  the  text,  aut 
cum  Jidejussorihus) ,  was  to  give  the  plaintiff  his  choice  between 
an  action  ex  stipulatu,  which  was  often  preferred,  or  one  ex 
judicato,  I.  e,  upon,  or  to  enforce,  the  sentence.  The  object 
of  making  the  defendant  directly  liable,  by  a  stipulation,  if  he 
did  not  appear  to  defend  the  action,  was  to  avoid  having  recourse 
to  the  less  direct  mode  in  wliich  the  disobedience  of  the  de- 
fendant to  obey  the  magistrate's  summons  was  made  to  benefit 
the  plaintiff. 

Satisdare possessor  compellehatur.  If  the  possessor  would 
not  give  the  cautio  judicatum  solvi,  the  possession,  by  means 
of  an  interdict  (see  Tit.  15.  3),  was  transferred  to  the  plaintiff, 
if  he  were  wilUng  to  give  the  security  which  his  adversary 
refused  to  give. 

Litis  (Pstimatio,     Lis  here  signifies  the  subject  of  the  suit 

Multo  mag  is  si  alieno  nomine.  This  applied  to  the  procu- 
rator in  the  days  when  he  did  not  really  represent  the  principal. 
The  cog  nit  or  never  gave  security.  The  person  really  interested 
in  the  action  was  called  do  minus  litis ;  when  the  procurator 
did  not  represent  him,  but  came  forward  as  if  he  were  the 
dominus  litis,  it  was  necessary  to  guard  against  the  real  domi- 
nus  litis  bringing  another  action. 

Tutors  had  probably  to  give  security  in  all  cases  where  they 
were  the  party  defendant. 

1.  Si  vero  in  personam,  ab  actoris  I.  In  personal  actions,  on  the  part 

quidem  parte  eadem  obtinebant,  quo;  of  the  plaintiff,  the  same  rules  as  to 

diximus  in  actione  qua  in  rem  agitur.  giving  security  were  observed  as  in 

Ab  ejus  vero  parte  cum  quo  agitur,  si  real  actions.    As  to  the  defendant,  if 

quidem  alieno  nomine  aliquia  inter-  he  appeared  in  the  name  of  another, 
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veniret,  omnimodo  satiRdaret,  quia 
nemo  defensor  in  alienare  sine  satis- 
datione  idonens  esse  creditor.  Qnod 
si  proprio  nomine  aliquis  judicium 
accipiebat  in  personam,  judicatom 
solvi  satisdare  non  cogebatur. 


he  was  obliged  to  give  security,  for 
no  one  was  considered  a  competent 
defendant  in  behalf  of  another  unless 
he  gave  secuiity;  but  any  one  who 
defended  a  personal  action  in  his 
own  name  was  not  compelled  to  give 
the  security  ^'i/rficfl/imi  solvi. 


Gai.  iv.  100-102. 


If  the  defendant  was  a  cognitor^  the  do  minus  litis  gave  secu- 
rity for  him.     {Fat,  Fragm,  317.) 


2.  Sed  hsc  hodie  aliter  observan- 
tur:  sive  enim  quis  in  rem  actions 
convenitur  sive  id  personam  suo  no- 
mine, nnllam  satisdationem  pro  litis 
aestimatione  dare  compellitur,  sed 
pro  sua  tan  turn  persona,  qnod  in 
judicio  permaneat  asque  ad  termi- 
num  litis;  vel  committitur  suae  pro- 
missioni  cum  jurejurando,  quam  jiura- 
toriam  cautionem  vocant ;  vel  nudam 
promissionem  vel  satisdationem  pro 
qualitate  personae  suae  dare  compelli- 
tur. 


2.  At  present  a  different  practice 
prevails.  A  defendant  who  is  sued 
in  his  own  name,  either  in  a  real  or 
personal  action,  is  not  forced  to  give 
security  for  the  payment  of  the  esti- 
mated value  of  the  thing  sued  for, 
but  only  for  his  own  person,  that  is, 
that  he  will  remain  and  abide  the 
judgment  until  the  end  of  the  suit. 
For  this  security  recourse  may  be 
had  to  the  promise  on  oath  of  the 
party,  when  the  security  is  called  a 
ca%dio  juratoriaf  or  to  his  simple  pro- 
mise without  oath,  or  to  a  iotisdatio, 
according  to  the  quality  of  the  per- 
son. 


C.  xii.  1.  17. 

In  judicio  permaneat.  An  earlier  writer  would  have  said  in 
jure,  as  the  cautio  was  given  when  the  parties  were  hefore  the 
praetor  that  the  defendant  would  go  hefore  the  judex.  But  in 
Justinian's  time  the  distinction  of  in  jure  and  in  judii  io  was 
done  away. 

We  gather  from  the  text,  that  whereas  under  the  old  law  the 
defendant  would  have  had  to  give  security  both  for  the  payment 
of  the  amount  at  which  the  subject-matter  of  the  action  was 
valued,  and  that  he  would  appear  to  defend  himself  {pro  re  de- 
/endenda,  or,  as  here,  in  judicio  permaneat),  under  Justi- 
nian's legislation  he  did  not  engage  at  all  for  tlie  former,  and 
for  the  latter  he  did  not  necessarily  give  the  security  of  a  fide- 
jussor, hut  if  a  vir  illustris,  only  pledged  himself  by  oath,  or 
even  by  a  simple  promise.     (C.  xii.  1.  17.) 


3.  Sin  autem  per  procuratorem  lis 
vel  infertur  vel  suscipitur,  in  actoris 
quidem  persona,  si  non  mandatum 
actis  insinuatum  est,  vel  praesens  do- 
minus  litis  in  judicio  procuratoris  sui 
personam  confirmaverit,  ratam  rem 
dominum  habiturum  satisdationem 
procurator  dare  compellitur:  eodem 


3.  But,  where  a  suit  is  commenced 
or  defended  by  a  procurator,  if  the 
procurator  of  the  plaintiff  does  not 
either  register  a  mandate  of  appoint- 
ment, or  if  the  person  who  really 
brings  the  action  does  not  himself 
appear  before  the  judge  to  confirm 
the  appointment  of  the  procurator. 
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observando,  et  si  tutor  vel  cnrator  vel  then  the  procnrator  himself  is  obliged 
aliffi  tales  personae  qu£P  alienarum  to  give  security,  that  the  person  for 
rerum  gubcmationem  receperunt,  whom  he  acts  will  ratify  his  pro- 
litem  quibusdam  per  alium  infemnt      ceedings.     The  same    rule    applies 

also  if  a  tutor,  curator,  or  any 
other  person,  who  has  undertaken 
to  manage  the  affairs  of  another, 
brings  an  action  through  a  third 
party. 

4.  As  to  the  defendant,  if  he  ap- 
pears and  wishes  to  appoint  a  pro- 
CTurator,  he  may  either  himself  come 
before  the  judge,  and  there  confirm 
the  appearance  of  the  procurator,  by 
giving  with  a  solemn  stipulation  the 
caution  called  judicatum  solvi,  or  he 
may  give  such  a  security  elsewhere, 
and  become  himself  the  fidejussor 
of  his  own  procurator,  as  to  each 
clause  of  the  caution  judicatum  sohi^ 
and  he  is  then  compelled  to  subject 
all  his  property  to  a  hypotheccj  whe- 
ther he  promises  before  the  judge  or 
not,  and  this  obligation  binds  not  only 
himself  but  his  heirs.  He  must  also 
give  a  farther  caution  that  he  will 
himself  appear  at  the  time  when 
judgment  is  given,  or  if  he  fails  to 
do  so,  his  fideju8»or  will  be  obliged  to 
pay  idl  that  is  fixed  to  be  paid  by  the 
sentence,  unless  the  decision  be  ap- 
pealed against. 

For  the  clau8ul(e  of  the  cautio  judicatum  solvi,  see  note  on 
introd.  paragr. 

Alia  insurer  cautela.  This  was  to  insure  that  the  actio 
judicati  should  be  given  against  the  real  dominus  litis. 


4.  Si  vero  aliquis  convenitur,  si 
quidem  pnesens  procuratorem  dare 
paratus  est,  potest  vel  ipse  in  judi- 
cium venire,  et  sui  procuratoris  per- 
sonam per  judicatum  solvi  satisda- 
tionis  solemnes  stipulationes  firm  are, 
vel  extra  judicium  satisdationem  ex- 
ponere,  per  quam  ipse  sui  procura- 
toris fidejussor  oxistat  pro  omnibus 
judicatum  sohi  satisdationis  clausu- 
lis:  ubi  et  de  hypotheca  suarum  re- 
rum convenire  compellitur,  sive  in 
judicio  promiserit,  sive  extra  judicium 
caverit,  ut  tarn  ipse  quam  h  erodes 
^us  obligentur;  alia  insuper  cautela 
vel  satisdatione  propter  personam 
ipsius  exponenda,  quod  tempore  sen- 
tentiie  recitandffl  in  judicio  invenie- 
tur,  vel  si  non  venerit  omnia  dabit 
fidejussor  qua)  condemnationo  conti- 
nentur,  nisi  faerit  provocatum. 


5.  Si  vero  reus  prsesto  ex  quacum- 
que  causa  non  fuerit,  et  alius  velit 
defensionem  ejus  subire,  nulla  diffe- 
rentia inter  actiones  in  rem  vel  in 
personam  introducenda,  potest  hoc 
faccre,  ita  tamen  ut  satisdationem 
judicatum  solvi  pro  litis  lestimatione 
preestet ;  nemo  enim  secundum  vete- 
rom  regulam  (ut  jam  dictum  est) 
aliena>  rei  sine  satisdatione  defensor 
idoneus  inteUigitur. 

6.  Quse  omnia  apertius  et  perfee- 
tissime  a  quotidiano  judiciorum  usu 
in  ipsis  rerum  documentis  apparent. 

*l,  Quam  formam  non  solum  in  hac 
regia  nrbe,  sed  etiam  in  omnibus  nos- 


5.  But  if,  from  any  cause,  a  de- 
fendant does  not  appear,  and  another 
person  is  willing  to  defend  the  action 
for  him,  he  may  do  so  (nor  does  it 
make  any  difference  whether  the  ac- 
tion is  real  or  personal),  but  he  must 
give  security  judicatum  sohi  to  Uie 
amount  of  what  is  at  stake ;  for,  ac- 
cording to  the  old  rule  of  law  we 
have  just  mentioned,  no  one  can  be 
defendant  for  another  without  giving 
security. 

6.  All  this  will  be  learnt  more  easily 
and  fully  by  attending  the  sittings  of 
judges,  and  by  the  teaching  of  actual 
practice. 

7.  We  order  that  these  rtiles  shall 
be  observed  not   only  in  this  our 
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tris  provinciis,  et  si  propter  imperi- 
tiam  forte  aliter  cclebrabantur,  obti- 
nere  censemns ;  cum  necesse  est 
omnes  proviocias  caput  omnium  nos- 
tramm  civitatum,  id  est,  banc  regiam 
urbem  ejusque  obserrantiam  sequL 


royal  city,  but  also  in  all  our  pro- 
vinces, altbougb  other  usages  may  be 
now  adopted  there  through  igno- 
rance ;  for  it  is  necessary  that  all  the 
provinces  should  conform  to  the 
practice  of  our  royal  city,  the  capital 
of  our  whole  empire. 


Tit.  XIL  DE  PERPETDIS  ET  TEMPORALIBUS  AC- 
TIONIBUS,  ET  QU^  AD  HEBEDES  ET  IN  HE- 
REDES  TRANSEUNT. 


Hoc  loco  admonendi  sumus,  eas 
quidem  actiones  quffi  ex  lege  sena- 
tusve  consulto  sive  ex  sacris  consti- 
tutionibus  proficiscuntur,  perpetuo 
solere  antiquitns  competere,  doneo 
sacne  constitutiones  tarn  in  rem  quam 
in  personam  actionibus  oertos  fines 
dederunt;  eas  vero  quse  ex  propria 
prsetoris  jurisdictione  pendent,  ple- 
rumque  intra  annum  vivere :  nam  et 
ipsius  pnetoris  intra  annum  erat  im- 
perium.  Aliquando  tamen  et  in  per- 
petuum  extenduntur,  id  est,  usque  ad 
finem  ex  constitutionibus  introduc- 
tum:  quales  sunt  em  quas  bonorum 
possessori,  ceterisque  qui  heredis  loco 
sunt,  accommodat.  Furti  quoqne 
manifest!  actio,  quamvis  ex  ipsius 
prsBtoris  jurisdictione  proficiscatur, 
tamen  perpetuo  datur;  absurdum 
enim  esse  existimavit  anno  earn  ter- 


mman. 


We  ought  here  to  observe  that  the 
actions  derived  from  the  law,  firom  a 
tenatu9consuUufn,  or  from  imperial 
constitutions,  could  formerly  be  exer- 
cised at  any  length  of  time,  however 
great;  until  imperial  constitutions 
assigned  fixed  limits  both  to  real  and 
to  personal  actions.  Of  the  actions 
derived  firom  the  jurisdiction  of  the 
prsetor,  the  greater  part  only  last 
during  one  year,  for  this  was  the 
limit  of  the  pra>tor'8  authority.  Some* 
times,  however,  these  actions  are  per- 
petual, that  is,  last  until  the  time 
fixed  by  the  constitutions ;  such  are 
those  given  to  the  bonorum  posteisor 
and  to  others  standing  in  the  place 
of  Uie  heir.  The  action  furti  nuuti- 
festij  also,  though  proceeding  from 
the  jurisdiction  of  the  prstor,  is  yet 
perpetual,  for  it  seemed  absurd  to 
limit  its  duration  to  a  year. 


Gai.  iv.  110,  111. 


This  Title  gives  qs  two  more  divisions  of  actions^  making  an 
eighth  aod  a  ninth,  viz.  actions  perpetual  and  temporary,  and 
actions  transmissible  and  not  transmissible  to  and  against  heirs. 

Although  the  duration  of  the  pnetor's  authority  may  have 
suggested  the  particular  length  of  time  during  which  actiones 
temporales  could  be  brought,  we  must  not  suppose  that  they 
had  to  be  either  brought  or  concluded  while  Uie  same  person 
was  praetor  during  whose  tenure  of  office  the  right  to  bring 
them  first  accrued.  As  an  exception  to  the  rule  that  pnetolian 
actions  lasted  only  for  a  year,  we  have  mentioned  in  the  Text 
the  actio  furti  mani/esti,  which  was  perpetual  because  it  was 
really  derived  fix)m  the  Twelve  Tables,  the  pnetor  having  only 
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substituted  a  pecuniary  for  a  capital  penalty.  (Gai.  iv.  111.) 
Also,  almost  all  praetorian  actions,  the  object  of  which  was  to 
estabhsh  a  right  to  a  particular  thing  {act tones  rei j^ersecutoria) , 
were  perpetual.     (D.  xliv.  7.  85.) 

In  A.D.  424,  Theodosius  II.  enacted  that,  as  a  general  rule, 
actions,  real  or  personal,  sliould  not  be  brought  after  a  lapse  of 
thirty  years.  (C.  vii.  39.  3.)  Subsequently  the  time  was,  in 
the  case  of  some  actions,  as  in  that  of  an  actio  hypothecaria, 
when  the  thing  hypothecated  remained  in  the  hands  of  the 
debtor,  extended  to  forty  years.  (C.  vii.  39.  71.)  The  term 
jyerjyetua,  however,  still  continued  to  be  applied  to  these 
actions,  though,  properly  speaking,  in  the  time  of  Justinian  it 
meant  nothing  more  than  an  action  wliich  could  be  brought 
within  thirty  or  forty  years,  as  opposed  to  those  which  could 
only  be  brought  within  a  shorter  period.  The  effect  of  the 
lapse  of  time,  in  cases  where  actions  could  only  be  brought 
within  thirty  or  forty  years,  was,  it  may  be  observed,  to  bar  tho 
action,  not,  as  in  the  case  of  prescription  by  the  lapse  of  ten 
or  twenty  years  under  the  legislation  of  Justinian  (see  Bk.  ii. 
Tit.  6),  to  transfer  tho  property. 


1.  Non  omnes  antem  actiones  qum 
in  aliquem  aut  ipso  jure  compctunt 
aut  a  prrr'tore  dantur,  ct  in  heredem 
feqne  compctunt  aut  dari  Bolent:  est 
enim  eertissiraa  juris  regula,  ex  male- 
ficiis  pcunales  actiones  in  heredem  rei 
non  competere,  veluti  furti,  vi  bono- 
rum  raptorum,  injuriarum,  damni 
injurioa ;  sed  beredibus  hujusmodi 
actiones  competunt,  nee  denegantur, 
excepta  injuriarum  actione,  et  si  qua 
alia  similis  inveniatur.  Aliquando 
tamcn  etiam  ex  contractu  actio  con- 
tra heredem  non  competit,  cum  tes- 
tator dolose  versatus  sit,  et  ad  here- 
dem ejus  nihil  ex  eo  dolo  pervenerit. 
Poenalcs  autem  actiones  quas  supra 
diximus,  si  ab  ipsis  prineipalibus  per- 
sonis  fuerint  contestata;,  et  hercdibus 
dantur,  ct  contra  hercdes  transennt. 


1.  It  is  not  all  the  actions  allowed 
against  any  one  by  the  law,  or  given 
by  the  praetor,  that  will  equally  be 
allowed  or  given  against  his  heir. 
For  it  is  a  fixed  rule  of  law,  that 
actions  arising  from  delicts  are 
not  allowed  against  the  heir  of 
the  delinquent,  as,  for  instance,  the 
actions  /mWi,  ri  honorum  rapiartim, 
injuriarum,  damni  injuria.  These 
actions  are,  however,  given  to  heirs, 
with  the  exception  of  the  action  i'm- 
juriarumy  and  others  that  may  resem- 
ble it.  Sometimes  an  action,  arising 
from  a  contract,  is  not  allowed  against 
an  heir;  for  instance,  the  action  given 
against  any  one  for  wilful  wrong  com- 
mitted by  him,  is  not  allowed  against 
the  heir  under  bis  testament  But 
penal  actions,  such  as  those  of  which 
we  have  just  spoken,  from  the  mo- 
ment of  the  litis  contestation  pass  both 
to  and  against  the  heirs  of  the  par- 
ties. 

Gai.  iv.  112,  113  ;  D.  iv.  3.  17.  1 ;  D.  xliv.  7.  26.  68. 

Aliquando  ex  contractu  actio  contra  heredem  non  competit. 
This  is  taken  from  Gains,  who  means  it  to  apply  to  the  heirs  of 
adstipulatoreSy  sjwnsoresy  ami  ^dej)romis8ores ;  for  their  heirs 
were  not  bound ;  but  it  is  difficult  to  say  to  what  it  could  apply 
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in  the  time  of  Justinian.  It  would  also  be  supposed,  from  the 
text,  that  an  action  making  a  testator  responsible  for  dolus 
mains  did  not  ordinarily  pass  against  his  heirs,  if  his  heirs 
were  not  benefited  by  the  wrong  he  had  commited ;  but  there 
was  only  one  case  in  which  the  action  did  not  pass  against 
his  heirs  whether  they  had  benefited  by  the  dolus  malus  or 
not,  namely,  the  action  in  duplum  against  a  person  who  had 
been  guilty  of  dolus  malus  with  regard  to  a  deposit  placed  in 
his  custody  under  the  pressure  of  an  accidental  misfortune  (see 
Tit  6.  23) ;  and  even  in  this  case  an  actio  in  simplum  passed 
against  the  heirs.  (D.  xvi.  3.  18.)  The  whole  of  the  pas- 
sage in  the  text  seems  inaccurate. 


2.  Saperest  ut  admoneamus,  quod, 
81  ante  rem  judicatam  is  cum  quo 
actum  est  satisfaciat  actori,  officio 
jndicis  convenit  eum  absolvere,  licet 
judicii  accipiendi  tempore  in  ea  causa 
fuisset,  ut  damnari  debeat:  et  hoc  est 
quod  ante  vulgo  dicebatur,  omnia 
judicia  absolutoria  esse. 


2.  It  remains  that  we  should  re- 
mark, that  if,  before  the  sentence,  the 
defendant  satisfies  the  plaintiff,  the 
judge  ought  to  absolve  the  defendant, 
although,  from  the  time  of  the  action 
being  commenced  before  the  magis- 
trate, it  was  evident  the  defendant 
would  be  condemned.  It  is  in  this 
sense  that  in  former  times  it  was 
commonly  said  that  in  all  actions  the 
defendant  might  be  absolved. 


Gai.  iv.  114. 

The  Proculeians,  we  may  suppose  from  what  Gains  tells  us 
(iv.  114),  had  maintained  that,  as  the  question  on  which  the 
condemnation  depended  was  whether  a  certain  fact  did  or  did 
not  exist  at  the  time  when  the  action  was  given,  the  judge 
could  not  avoid  condemning  the  defendant,  if  the  defendant  was 
at  that  time  in  a  position  to  be  condemned.  The  contrary 
opinion  of  the  Sabinians  is  here  confirmed  by  Justinian. 


Tit.  XIII.    DE  EXCEPTIONIBUS, 


Sequittir  ut  de  exceptionibus  dis- 
piciamus.  Comparata)  autem  sunt 
exceptiones  defendendorum  eorum 
gratia  ctun  quibus  agitur:  stepe  enim 
accidit,  ut  licet  ipsa  persecutio  qua 
actor  exiieritur  justa  sit,  tamen  ini- 
qua  sit  adversus  eum  cum  quo  agitur. 


It  now  follows  that  we  should 
speak  of  exceptions.  They  have  been 
introduced  as  a  means  of  defence  for 
those  against  whom  the  action  is 
brought.  For  it  often  happens  that 
the  action  of  the  plaintiff^  although  in 
itself  justly  brought,  is  yet  unjust 
with  respect  to  the  person  against 
whom  it  is  brought. 


Gai.  iv.  116, 116. 

Exceptions  belonged  properly  to  the  system  of  fortnulffi  only. 
Under  Uiat  system  the  praetor  or  other  magistrate  who  pro* 


p  p 


578  LIB.  IV.    TIT.  XIII. 

nounced  on  the  right,  qui  jus  dicehat,  decided  whether,  on  the 
statement  of  facts,  the  plaintiff  had  a  right  to  an  action.  If  he 
had,  the  parties  were  sent  to  the  judge.  But  though  the 
plaintiff  might  have  a  right  to  an  action,  the  defendant  might 
have  some  ground  to  urge  why,  in  the  particular  instance,  the 
action  should  he  defeated.  He  stated  these  grounds  to  the 
preetor,  and  the  statement  was  incorporated  in  the  formula  sent 
to  the  judge,  and  was  called  the  exceptio;  it  excepted,  or  took 
away  from  the  power  of  the  action.  (See  Introd.  paragr.  106.) 
The  judge  was  hound  hy  the  instructions  he  received  in  the 
intentio.  He  could  take  notice  of  no  reason  urged  by  the 
defendant  why  the  action  should  fail  if  the  only  question  sub- 
mitted to  him  by  the  preetor  was  whether  the  plaintiff  had  a 
good  ground  of  action.  It  was  necessary  that  the  prsetor  should 
also  expressly  instruct  him  to  inquire  whether  the  action,  how- 
ever well  grounded,  ought  not  to  be  defeated. 

For  instance,  supposing  an  action  was  brought  on  a  stipula- 
tion,  the  formula  would  run  Si  paret  Numerium  Negidium 
Aulo  Agerio  sestertium  X  millia  dare  oportere.  The  only 
question  which  the  judex  could  have  to  decide  would  be,  was 
the  stipulation  made  or  not  ?  If  it  was,  the  right  of  the  plaintiff 
to  have  a  sentence  in  his  favour  was  indisputable.  But  sup- 
posing the  preetor  went  on  to  add  an  exception,  and  say  Si  in 
ea  re  nihil  dolo  malo  Auli  Agerii  factum  sit  neque  Jiat^  then 
a  further  inquiry  would  have  to  be  made ;  was  there  any  fraud 
on  the  part  of  the  creditor  which  made  it  unjust  that  he  should 
recover  in  the  action  ? 

The  defendant,  in  making  an  exception,  was  not  supposed  to 
admit  the  truth  of  the  plaintiff's  statement.  (D.  xliv.  1.9.) 
The  plaintiff  had  fii*st  to  prove  his  intentio,  and  unless  he  did 
so  the  action  failed.  Supposing  he  proved  it  to  the  satisfaction 
of  the  judexy  it  was  then  for  the  defendant  to  prove  his  excep- 
tion. He  affirmed  the  facts  on  which  the  exception  rested,  and 
he  must  prove  them ;  he  was  in  his  turn  the  attacking  party ; 
Reus  in  exceptione  actor  est.     (D.  xliv.  1.  I.) 

There  was,  however,  a  class  of  actions,  viz.  those  hona  Jidei^ 
in  which,  as  we  have  already  said  (see  Tit.  6.  31),  exceptions 
were  never  used ;  for  here  the  judge  was  bound  by  the  character 
of  the  action  to  examine  into  all  the  circumstances,  and  only  to 
condemn  the  defendant  if  justice  demanded  he  should  do  so. 
The  action  itself  was  said  to  imply  any  exception  that  could  be 
set  up.     (D.  XXXV.  1.  84.  5.) 

In  the  time  of  Justinian  there  were,  properly  speaking,  no 
such  things  as  exceptions.  The  word  came  to  mean  any  de- 
fence other  than  a  denial  of  the  subsistence  of  the  right  of 
action,  which  was  urged  before  the  magistrate  by  the  defendant. 
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1.  Verb!  gratia,  si  zneta  coactus, 
aut  dolo  inductus,  aut  errore  lapsus, 
stipulaDtl  Titio  promisisti  quod  non 
debneras,  palam  est  jure  dviU  te  ob- 
ligatum  esse,  et  actio  qua  intenditor 
dare  te  oportere,  cfficax  est;  sed  ini- 
quum  est  te  condemnari.  Ideoque 
datur  tibi  exceptio  metus  causa,  aut 
doli  mali,  aut  in  factum  composita  ad 
impugnandam  actionem. 


1.  For  instance,  if,  forced  by  fear, 
inveigled  by  fraud,  or  fallen  into  a 
mistake,  you  promise  Titius  in  a  sti- 
pulation that  which  yon  did  not  owe 
him,  it  is  'evident  that,  according  to 
the  civil  law,  yon  are  bound,  and 
the  action,  in  which  it  is  maintained 
that  you  ought  to  give,  is  validly 
brought.  Yet  it  is  unjust  that  you 
should  be  condemned;  and,  there- 
fore, to  repel  the  action,  you  have 
given  you  the  exception  metm  cauta^ 
or  doli  malij  or  one  made  to  raise  the 
question  of  a  particular  fact 

D.  xliv.  4.  4.  10.  33 ;  D.  xHv.  7.  36. 

Errore  lajpsus,  t .  e.  oot  a  mistake  as  to  the  thing  forming 
the  subject  of  the  stipulation,  for  such  a  mistake  would  make 
the  stipulation  void;  but  a  mistake  in  the  apprehension  of 
some  fact  which,  if  the  defendant  had  known  rightly,  he  would 
not  have  entered  into  the  stipulation.    (See  Bk.  iii.  Tit.  19.  23.) 

The  excepiio  metus  causa  ran  thus :  Si  in  ea  re  nihil  metus 
causa  factum  est.  The  exceptio  doli  mali  thus :  Si  in  ea  re 
nihil  dolo  malo  Auli  Agerii  factum  sit  neque  fiat.  (D.  xUv. 
4.  4.  2  and  4.)  We  may  remark  that  the  former  is  general,  (fear 
inspired  by  any  one  whomsoever,)  the  latter  personal,  (the  fraud 
of  Aulus  AgeriuSy)  and  that  the  exceptio  doli  mali  relates  not 
only  to  the  character  of  the  action  at  the  particular  time  when 
the  obligation  was  formed,  but  also  to  its  subsequent  character, 
neque  factum  sit  neque  fiat.  A  claim  might  be  perfectly  fair 
in  the  first  instance,  and  afterwards  become  only  partially  so,  or 
even  wholly  unfair.  For  instance,  the  real  owner  of  an  estate 
might  claim  it,  and  then  find  that  the  possessor,  having  im- 
proved it  during  the  time  he  held  it,  is  entitled  to  compensation. 
If  the  owner  refuses  the  compensation,  his  claim,  in  itself  fair, 
becomes,  in  the  way  he  urges  it,  unfair. 

In  factum  composita,  i.e.  shaped  so  as  to  raise  the  question 
whether  a  statement  of  a  particular  fact  was  or  was  not  true. 
Some  particular  fact  is  submitted  by  the  prstor  to  the  judex^ 
instead  of  such  a  general  inquiry  as  whether  the  plaindff  has 
been  guilty  of  fraud.  For  instance,  to  use  the  example  given 
in  the  Digest  (xlv.  1.  22),  the  inquiry  directed  to  be  made 
might  be  whether  the  plaintiff  has  not  made  iJie  defendant 
believe  that  the  subject  of  the  stipulation,  which  is  made  of 
brass,  was  made  of  gold. 

The  exceptio  in  factum  composita  was  thus,  like  the  actio 
in  factum  composita,  opposed  to  one  in  jus  concepta.  For 
instance,  the  exceptio  doli  mali,  which  was  in  Jus  concepta,  not 
only  raised  a  question  of  fact,  but  made  jit  requisite  that  the 
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judex  should  affix  a  certain  character  to  the  acts  of  the  parties. 
It  may  be  observed  that  this  general  exception  doli  mail  would 
always  answer  every  purpose  which  could  be  gained  by  using 
an  exception  in  factum  composita;  for  any  particular  fact 
which,  if  stated  as  an  exception  and  proved,  would  furnish  a 
bar  to  the  action,  would  be  taken  notice  of  under  the  exception 
doli  mali.  But  the  magistrate  would  not  always  allow  an 
exception  doli  mali  to  be  inserted  when  he  would  give  per- 
mission to  employ  one  in  factum  comjwsita;  for  inftimy  was 
attached  to  a  plaintiff  against  whom  an  exception  doli  mali 
was  proved ;  and  when  the  plaintiff  stood  to  the  defendant  in 
any  such  near  relation  as  tliat  of  patron  or  ascendant,  tho 
magistrate  would  not  allow  an  exception  to  be  used  which 
would  have  any  further  consequence  than  to  protect  the  de- 
fendant. 


2.  Idem  jiiris  est,  si  qnis  quasi 
creiiendi  causa  pecuniam  stipulatus 
fuerit,  nequo  numeraverit;  nam  eam 
pecuniam  a  te  petere  posse  eum  cer- 
ium est^  dare  enim  te  oportet,  cum 
ex  stipulatione  tenearis ;  sed  quia  ini- 
quum  est  eo  nomine  to  condcmnari, 
placet  per  exceptiunem  pecuniae  non 
numeratfc  te  defendi  debere,  cigus 
tempera  nos  (secundum  quod  jam 
fiuperioribus  libris  scriptum  est)  con- 
Btitutione  nostra  coarctavimus. 


2.  It  is  the  same,  if  any  one  should 
stipulate  from  you  for  the  repayment 
of  money  he  is  to  lend  you,  and  then 
does  not  pay  to  you  the  sum  borroweil ; 
in  such  a  case,  he  could  certainly  de- 
mand from  you  the  amount  you  have 
engaged  to  repay  him,  and  you  are 
bound  to  give  it,  for  you  are  tied  by 
the  stipulation.  But  as  it  would  be 
ui\just  that  you  should  be  condemned 
in  such  an  action,  it  has  been  thought 
right  you  should  have  the  defence  of 
the  exception /)eriim>  non  nunuraitg. 
The  time  within  which  this  exception 
can  be  used,  has,  as  we  have  said  in 
a  former  Book,  been  shortened  by  our 
constitution. 

Gai.  iv.  110;  Civ.  30.  U. 

Quasi  credendi  causa,  i.  e.  had  made  the  defendant  promise 
to  pay  a  sum,  as  if  he,  the  plaintiff,  were  going  to  lend  the  sum 
to  the  defendant. 

It  will  be  remembered  that,  in  this  exception,  the  burden  of 
proof  was  on  the  plaintiff,  instead  of,  as  in  other  exceptions,  on 
the  defendant.     (See  Bk.  iii.  Tit.  21.) 


3.  Pneterea  debitor,  si  pactus  fuerit 
cum  creditore  ne  a  se  pcteretur,  nihi- 
lominus  obligatus  manet,  quia  pacto 
convento  obligationes  non  omnimodo 
dissolvuntur.  Qua  de  causa  efficax 
est  adversus  eum  actio  qua  actor  in- 
tendit,  si  paret  eum  dare  oportere; 
sed  quia  iniquum  est  contra  pactio- 
nem  eum  damnari,  defenditur  per  ex- 
ceptionem  pacti  conventi. 


3.  Again,  the  debtor  who  Las 
agreed  with  his  creditor  that  pay- 
ment shall  not  be  demanded  from 
him,  stiU  remains  bound.  For  an 
agreement  is  not  a  mode  by  which 
obligations  are  alwajrs  dissolved.  The 
action,  therefore,  in  which  the  intentio 
runs,  "If  it  appears  that  he  ought  to 
give,"  may  be  validly  brought  against 
him ;  but  as  it  would  be  unjust  that 
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he  should  be  condemned  in  contra- 
vention of  the  agreement,  he  may 
use  in  his  defence  the  exception  pacti 
conventi. 


Gai.  iv.  110. 


Obligations  formed  re  or  verbis  could  not  be  dissolved  by  a 
simple  pact.  As  the  contract  was  a  subsisting  one,  an  exception 
was  necessary.  The  exception  pacti  conventi  ran  thus:  Si 
inter  Aulum  Agerium  et  Numerium  Negidium  non  convenit, 
fie  ea  pecunia  peter etur.     (Gai.  iv.  119.) 

'  4.  So,  too,  if  the  debtor,  when  the 
creditor  challenges  him  to  swear, 
affirms  on  oath  that  he  ought  not  to 
give,  he  still  remains  bound.  But  as 
it  would  be  unjust  to  examine  whe- 
ther he  has  perjured  himself,  he  is 
aUowed  to  defend  himself  with  the 
exception  jurisjurandL  In  actions  in 
rem,  these  exceptions  are  equally  ne- 
cessary; for  instance,  if  the  posses- 
sor, on  being  challenged  by  the  de- 
fendant, swears  that  the  property  is 
his,  and  yet  the  plaintiff  still  persists 
in  his  real  action.  For  the  claim  of 
the  plaintiff  might  be  well  founded, 
and  yet  it  would  be  unjust  to  con- 
demn the  possessor. 

D.  xii.  2.  9,  pr.  and  1 ;  D.  xii.  2,  3.  1 ;  D.  xii.  2.  11.  1. 

The  exceptio  jurisjurandi  was  only  necessary  when  the  fact 
whether  the  defendant  had  accepted  the  oath  when  offered  him 
was  disputed.  If  it  was  acknowledged,  the  praetor  would  not 
give  an  action  at  all.  (D.  xii.  2,  3.)  The  oath  terminated 
the  right  of  the  plaintiff  to  an  action ;  jusjurandum  speciem 
transactionis  continety  majoremque  hahet  auctoritatem  quam 
res  judicata.     (D.  xii.  2.  2.) 


4.  iEque  si  debitor  creditore  de- 
ferente  juraverit  nihil  se  dare  opor- 
tere,  adhuc  obligatus  permanet;  sed 
quia  iniquum  est  de  peijurio  queen, 
defenditur  per  exccptionem  juris- 
jurandi. In  iis  quoque  actionibus 
quibus  in  rem  agitur,  aeque  neces- 
sarian sunt  exceptiones,  veluti  si  peti- 
tore  deferente  possessor  juraverit 
eam  rem  suam  esse,  et  nihilominus 
petitor  eamdem  rem  vindicet;  licet 
enim  verum  sit  quod  intendit,  id  est, 
rem  ejus  esse,  iniquum  tamen  est, 
possessorem  condemnari. 


5.  Item  si  judicio  tecum  actum 
fuerit,  sive  in  rem  sive  in  personam, 
sihilominus  obligatio  durat,  et  ideo 
ipso  jure  de  eadem  re  postea  adversus 
te  ftgi  potest;  sed  debes  per  excep- 
tionem  rei  judicaUe  a4iuvari. 


5.  Again,  if  an  action  real  or  per- 
sonal has  been  brought  against  you, 
the  obligation  still  subsists,  and,  in 
strict  law,  an  action  might  sUU  be 
brought  against  you  for  the  same  oh- 
ject,  but  you  are  protected  by  the  ex- 
ception rei  judicata, 

Gai.  iv.  106, 107. 

Under  the  system  of  tlie  actions  of  law,  if  a  cause  had  once 
been  decided,  no  further  action  could  again  be  brought  on  the 
same  grounds  (Gai.  iv.  108) ;  but  this  was  not  the  case  under 
the  praetorian  system.  To  understand  the  effect  of  a  previous 
action  having  been  brought  under  the  preetorian  system,  we 


582  LIB.  IV.    TIT.  XIII. 

must  notice  the  distinction  drawn  by  Gains  in  the  part  of  his 
Fourth  Book  which  treats  of  exceptions  between  judicia  Ugi- 
tima  and  judicia  imperio  continentia,  A  judicium  legiti- 
mum,  i,  e.  founded  on  the  old  jus  civile,  was  an  action  given 
in  the  city  of  Rome,  or  within  the  first  milestone  round  the 
city,  between  Roman  citizens,  and  tried  by  a  single  judge. 
A  judicium  imperio  contincns,  i.  e.  founded  on  the  authority 
of  the  preetor,  was  an  action  given  out  of  Rome  or  by  recu- 
peratoreSy  or  when  one  or  both  parties  was  Q,j)eregrinuH,  The 
latter,  the  imperio  contiuentia  never  extinguished  the  right  of 
action,  and  therefore  the  plaintiff  who  brought  an  action  for 
the  second  time  had  to  be  met  with  an  exception.  With  re- 
spect io  judicia  legitima,  a  further  distinction  is  to  be  made. 
If  they  were  in  rem  or  in  factum,  the  nature  of  these  actions 
prevented  the  litis  contestatio  in  their  case  operating  as  a 
novation;  and  therefore,  if  a  fresh  action  was  brought,  the 
defendant  had  to  repel  it  by  the  exception  rei  judicata,  or  in 
judicium  deductae,  as  the  case  might  be.  Accordingly  we  may 
say,  in  brief,  that  under  the  pnetorian  system  none  but  judicia 
legitima  in  personam  extinguished  the  right  of  action,  and 
therefore  in  all  other  cases  an  exception  was  necessary. 

In  the  time  of  Justinian  these  distinctions  had  disappeared, 
and  therefore  he  says  generally  that  the  res  judicata  produces 
an  exception.  It  was  to  have  the  same  force  as  it  had  formerly 
had  in  the  case  o^ judicia  imperio  continentia^  and  not  that  it 
had  received  in  judicia  legitima.  Whether  the  action  was 
real  or  personal,  as  the  text  informs  us,  the  principal  obh'ga- 
tion  still  subsisted,  and,  no  novation  having  taken  place,  a 
second  action  could  only  bo  repelled  by  an  exception.  But, 
practically  speaking,  under  the  system  oi  judicia  extraordi- 
naria,  as  the  judge  did  not  receive  instnictions  from  a  magis- 
trate, and  was  not  bound  within  the  limits  of  a  formula,  the 
distinction  between  the  res  judicata  operating  as  a  bar  or  as 
an  exception  was  a  very  immaterial  one. 

In  order  that  a  res  judicata  should  be  available  either  as  a 
bar  or  an  exception,  it  was  necessary  that  there  should  have 
been,  in  the  former  action,  the  same  thing  as  the  subject-matter 
of  the  litigation,  the  same  quantity,  the  same  right,  the  same 
ground  of  action,  the  same  persons  suing  in  the  same  character; 
Cum  quaritur  hac  except  io  noceat  necne,  inspiciendum  est 
an  idem  corpus  sit :  Quantitas  eadem,  idem  jus :  an  eadeni 
causa  petendi,  eadem  conditio  personarum — qua  nisi  omnia 
concurrant,  alia  res  est,     (D.  xliv.  2.  12.  Bk.  14.) 

6.  Haec    exempU    causa    retulisse  0.  Tbe  above  examples  of  excep- 

snfilciet.    Alioquin,  quam  ex  multis      tions  may  suffice.    It  may  be  seen 
▼ariisqne  cansis   exceptiones   neces-      in  the  larger  work  of  the  Digest  or 
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Rariffi  sint,  ex  latioribns  Digestoram 
seu  randectarum  libris  intelligi  po- 
test 

7.  Quamm  quaedam  e  legibos  vel 
ex  lis  quffi  legis  vicem  obtinent,  yel 
ex  ipsius  prstoris  jurisdictione  sub- 
Btantiam  capiunt 


Pandects  how  nameroas  and  how 
different  are  the  causes  which  make 
exceptions  necessary. 

7.  Some  of  these  exceptions  are 
derived  from  the  laws,  and  from  other 
enactments  having  the  force  of  law, 
or  from  the  jurisdiction  of  the  pnetor. 


Gal  iv.  118. 

E  leffibus;  such  as  the  exception  nisi  bonis  cesserit,  rela- 
tive to  the  cession  of  the  deh tor's  goods,  under  the  lex  Julia. 

Ex  its  qua  legis  vicem  obtinent,  i.  e,  senatus-consulta  and 
constitutions.  The  exception  under  the  rescript  of  Hadrian, 
permitting  the  employment  of  an  exception  doli  tnali  when  a 
plaintiff  neglected  to  notice  a  counter-claim  (see  Tit.  6.  39), 
may  serve  as  an  example. 

8.  AppelUntur  aatem  exceptiones,  8.  Exceptions  are  either  perpetual 
alie  perpetos  et  peremptoris,  aUsB  and  peremptory,  or  temporary  and 
temporales  et  dilatoriae.  dilatory. 

D.  xliv.  1.  3. 

The  duration  according  to  which  exceptions  are  said  to  be 
perpetUiB  or  temporales,  is  the  length  of  time  in  which  they 
can  be  used  by  the  defendant  if  he  has  occasion,  not  the  length 
of  time  during  which  their  effect  continues  if  they  are  employed. 

All  exceptiones  perpetum  were  necesswnly  peremptoria ;  if 
found  to  be  justified  by  the  facts,  they  set  the  matter  in  litiga- 
tion at  rest  for  ever.  All  exceptiones  temporales  were  neces- 
sarily dilatoria;  they  did  but  defer  the  decision  of  the  matter 
in  question  till  the  expiration  of  a  certain  time. 


9.  Perpetoffi  et  peremptori«  snnt, 
qnse  semper  agentibns  obstant,  et 
semper  rem  de  qua  agitor  perimnnt: 
quails  est  exceptio  doh  mali,  et  quod 
metus  causa  factum  est,  et  paeti  con- 
▼enti,  cum  ita  convenerit  ne  omnino 
pecunia  peteretur. 


9.  Those  are  perpetual  and  per- 
emptory which  always  present  an 
obstacle  to  the  demand,  for  we  cut 
away  the  ground  on  which  it  is 
brought;  as,  for  instance,  the  excep- 
tion doli  mali,  that  metm  causa,  and 
that  pacti  conventij  when  it  has  been 
agreed  that  no  demand  for  the  money 
shall  ever  be  made. 


D.  xliv.  1.  3. 

An  act  might  be  used  for  ever  as  an  exception ;  and  yet  if 
an  action  were  brought  grounded  on  it,  that  action  might  pos- 
sibly have  to  be  brought  within  a  certain  time.  For  instance, 
if  fraud  or  violence  had  been  used  in  the  making  of  a  contract, 
the  exception  would  be  good  whenever  an  action  was  brought 
on  the  contract;  but  the  person  injured  could  only  bring  an 
actio  doli  or  metus  causa  within  a  limited  time.     Hence  it 
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came  to  be  said  that  such  things  were  temporalia  ad  agendum^ 
perpetua  ad  excipicndum,     (See  D.  xliv.  4,  5,  G.) 

10.  Those  are  temporary  and  dila- 
tor>'  which  present  an  obstacle  for  a 
certain  time  and  procure  delay.  Such 
is  the  exception  •patli  conventi  when 
it  has  been  agreed  Uiat  no  action 
shall  be  brought  for  a  certain  time, 
as,  for  instance,  for  live  years ;  when 
once  UliH  period  has  elapsed,  tlie 
plaintiff  is  not  prevented  from  bring- 
ing his  action.  Those,  therefore, 
who  seek  to  bring  the  action  before 
the  expiration  of  the  time,  and  are 
repelled  by  the  exception  pacti  con- 
venti, or  any  similar  one,  ought  to 
put  it  off  and  to  bring  it  after  the 
time  has  elapsed ;  hence  these  excep- 
tions are  termed  dilatory.  If  plain- 
tiffs have  brought  tlie  action  before 
the  expiration  of  the  time,  and  been 
repelled  by  the  exception,  they  will 
not  gain  anytliing  by  the  action  they 
bring,  because  of  tlie  exception ;  and, 
formerly,  tliey  would  not  have  been 
able  again  to  bring  an  action  on  the 
expiration  of  tlie  time,  because  they 
had  rashly  brought  their  claim  before 
a  judge,  and  so  used  up  their  right 
to  bring  an  action,  and  lost  all  they 
could  claim.  But  at  the  present  day 
we  do  not  wish  to  proceed  so  rigor- 
ously; any  one  who  shall  venture  to 
bring  an  action  before  the  time  fixed 
by  the  agreement  or  obligation,  shall 
be  subject  to  the  dispositions  of  the 
constitution  of  Zeno,  published  by 
tliat  emperor  with  respect  to  those, 
who,  in  regard  to  time,  ask  more 
than  is  due  to  them.  Consequently, 
if  the  plaintiff  shall  disregard  the 
delay  wliich  he  himself  has  voluu- 
tarily  accorded,  or  which  results 
from  the  nature  of  the  action,  the 
delay  shall  bo  doubled  for  the  benefit 
of  those  who  have  sustained  such  a 
wrong ;  and  even  after  the  expiration 
of  the  time,  these  persons  shall  not 
be  obliged  to  defend  the  action  unless 
tliey  have  been  first  reimbursed  for 
all  the  expenses  of  the  former  ac- 
tion, tliat  a  penalty  so  heavy  may 
teach  plaintiffs  to  have  due  regard  to 
the  delays  that  are  to  elapse  before 
actions  are  brought. 


10.  Tcmporales  atque  dilatorifl) 
sunt,  quoR  ad  tempus  nocent,  et  tcm- 
poris  dilationem  tribnunt:  qualis  est 
pacti  conventi,  cum  ita  convenerit  ne 
intra  cortum  tempus  ageretur,  veluti 
intra  quinquennium;  nam  finite  eo 
tempore  non  impeditur  actor  rem 
exoqui.  Ergo  ii  quibus  intra  certum 
tempus  agere  volentibus  objieitur  ex- 
ceptio  aut  pacti  conventi  aut  alia 
fdmilis,  differro  debent  actionem  et 
post  tempus  agere;  ideo  enim  et 
dilatorias  isUe  exceptiones  appellnn- 
tur.  Alioquin,  si  intra  tempus  egerint, 
objectaque  sit  excoptio,  neque  eo  judi- 
cio  quidqnam  consequerentur  pniptcr 
exceptionem,  neque  post  tempus  olim 
agere  poterant,  cum  temere  rem  in 
judicium  dedueebant  et  consumebant, 
qua  ratione  rem  amittebant  Hodie 
autem  non  ita  stricte  ha>c  procedere 
volumus;  sed  eum  qui  ante  tempus 
pactionis  vel  obligationis  litem  in- 
ferre  ausus  est,  Zenoniante  consli- 
tutioni  subjacero  censemus,  quam 
sacratissimus  legislator  de  iis  qui 
tempore  plus  petierint,  protulit:  ut 
si  inducias  quas  ipse  actor  sponte  in- 
dulserit  vcl  natura  actionis  continet, 
contempserit,  in  duplum  habeant  ii 
qui  talem  injuriam  passi  sunt;  et 
post  eas  finitas  non  aliter  litem  sus- 
cipiant,  nisi  omnes  cxpensas  litis 
antea  acceperint,  ut  actores  tali  pa>na 
perterriti  tempora  htium  doceantur 
obser\'are. 
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Gai.  iv.  122,  123  ;  C.  iii.  10. 

Alia  similis.  Gaius  gives,  as  an  instance,  the  exceptio  litis 
dividucB,  given  to  repel  a  plaintiff  who  broke  up  into  two 
actions  bis  remedy  for  a  single  thing,  and  sued  within  the  same 
preetorship  for  the  part  he  did  not  include  in  his  first  action. 
Gaius  defines  dilatory  exceptions  as  those  qua  non  semper 
locum  hahent^  sed  evitari  possunt.     (iv.  122.) 

Zenoniana  const itutioni.     See  Tit.  C.  33. 


11.  Prseterea  etiam  ex  persona 
dilatoriffi  sunt  exceptiones,  quales 
sunt  procuratoriffi,  veluti  si  per  mili- 
tern  ant  mulierem  agere  quis  velit: 
nam  militibus,  nee  pro  patre  vel 
matre  vel  uxore,  nee  ex  sacro  re- 
scripto,  procuratorio  nomine  experiri 
conceditur;  suis  vero  negotiis  super- 
esse  sine  offensa  disciplinae  possunt 
£as  vero  exceptiones  qu®  olim  pro- 
curatoribus  propter  infamiam  vel 
dantis  vel  ipsius  prociuratoris  oppone- 
bantur,  cum  in  judiciis  frequentari 
nullo  modo  perspeximus,  conquies- 
cere  sancimus;  ne  dum  de  his  alter- 
catur,  ipsius  negotii  disceptatio  pro- 
teletur. 


11.  There  are  also  dilatory  excep- 
tions by  reason  of  the  person  :  such 
are  those  objecting  to  a  procurator; 
as,  for  instance,  if  a  plaintiff  wishes 
to  have  his  cause  conducted  by  a 
soldier  or  woman,  for  soldiers  cannot 
be  procurators  even  for  their  father,  or 
mother,  or  wife,  not  even  by  virtue 
of  an  imperial  rescript;  but  they  may 
conduct  their  own  affairs  without  any 
breach  of  discipline.  As  to  the  ex- 
ceptions formerly  opposed  to  procura- 
tors on  account  of  the  infamy,  either 
of  the  person  appointing  the  pro- 
curator, or  of  the  procurator  himself, 
since  we  found  Uiat  they  were  no 
longer  used  in  practice,  we  have  en- 
acted that  they  shaU  be  abolished, 
that  no  discussion  as  to  their  effect 
may  prolong  the  course  of  the  action 
itself. 

D.  xUv.  1.  8 ;  C.  ii.  13.  7.  0. 

The  exception  to  the  procurator  as  an  improper  person  only 
produced  a  delay  ;  directly  the  plaintiff  appointed  a  proper  per- 
son as  procurator,  the  action  proceeded. 

The  infamia  alluded  to  was  that  produced  by  being  con- 
demned in  certain  actions,  as  in  the  actio  tutela,  depositi,  pro 
socio,  &c. 


Tit.  XIV.    DE  REPLICATIONIBUS. 


Interdum  evenit  ut  exceptio,  qus 
prima  facie  justa  videatur,  inique  no- 
ceat  Quod  cum  accidit,  alia  allega- 
tione  opus  est  adjuvandi  actons 
gratia,  quse  replicatio  vocatur,  quia 
per  earn  replicatnr  atque  resolvitur 
jus  exceptionis:  veluti,  cum  pactus 
est  aliquis  cum  debitore  suo  ne  ab  eo 
pecuniam  petat,  deinde  postea  in  con- 
trarium  pacd  sunt,  id  est,  nt  creditori 


Sometimes  an  exception  which  at 
first  sight  seems  just,  is  really  un- 
just. In  this  case,  to  place  the  plain- 
tiff in  a  right  position,  it  is  necessary 
there  should  be  another  allegation 
termed  a  replication,  because  it  un- 
folds and  resolves  the  right  given  by 
the  exception.  For  example,  sup- 
posing a  creditor  has  agreed  with  a 
debtor  not  to  demand  payment,  and 
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peterc  liccat.  Si  agat  oreditor,  et  ex- 
cipiat  debitor  at  ita  demum  condem- 
netur,  ri  non  convcnerit  ne  earn 
peciiniam  creditor  potat,  nocet  ei  ex- 
ceptio.  CoDvenit  enim  ita:  namque 
nihilominus  hoc  verum  manet,  licet 
postea  in  contrarium  pact!  sint ;  sed 
quia  iniquum  est  creditorem  excludi, 
replicatio  ei  dabitur  ex  postcriore 
pacto  convento. 


then  makes  an  agreement  to  the  con- 
trary, that  is,  that  he  may  demand 
payment ;  if,  when  the  creditor  brings 
his  action,  the  debtor  uses  the  excep- 
tion, alleging  that  he  ought  only  to 
be  condemned  if  his  creditor  is  not 
under  an  agreement  not  to  demand 
payment,  this  exception  presents  an 
obstacle  to  the  creditor.  For  it  re- 
mains true  that  this  agreement  was 
made,  although  a  contrar}*  agreement 
was  afterwards  made.  But  as  it  would 
be  unjust  to  deprive  the  creditor  of 
his  remedy,  he  will  be  permitted  to 
use  a  replication  founded  on  the  latter 
agreement. 

Gai.  iv.  126. 

All  that  has  been  said  on  the  use  and  nature  of  exceptions  is 
applicable  to  replications  which  are  but  exceptions  of  an  excep- 
tion.    (D.  xliv.  1.  22.) 

It  is  to  be  remarked  that  there  could  not  be  an  exceptio  doli 
mail  to  an  exceptio  doli  mali.  If  the  plaintiff  had  been  guilty 
of  fraud,  it  could  not  strengthen  his  right  of  action  that  the 
defendant  had  also  been  guilty.     (D.  xliv.  4.  4.  13.) 


1.  Bursus  interdum  evenit  ut  re- 
plicatio, quap  prima  facie  jnsta  est, 
inique  noceat.  Quod  cum  accidit, 
alia  allegatione  opus  est,  adjuvandi 
rei  gratia,  qufe  duplicatio  vocatur. 


*  1.  The  replication,  in  its  turn,  may, 
at  first  sight,  seem  just^  and  yet  be 
really  unjust.  In  tliis  case,  to  aid 
the  defendant,  it  is  necessary  there 
should  be  a  further  allegation,  termed 
a  duplicatio. 


Gai.  iv.  127, 


2.  Et  si  mrsus  ea  prima  facie  justa 
yideatur,  sed  propter  aliquam  causam 
actori  inique  noceat,  rursus  alia  alle- 
gatione opus  est,  qua  actor  a4iuvetur, 
quffi  dicitur  triplicatio. 


2.  And  if,  again,  the  duplicatio 
may  seem  just,  but  is  really  unjust, 
there  is  wanted  to  aid  the  plaintiff  a 
still  further  aUegation,  termed  a  iripti- 
catio. 


Gai.  iv,  128. 

3.   Quarum  omnium  exceptionum         3.  The  great  diversity  of   affairs 

has  made  it  requisite  to  cany  stiU 
farther  the  use  of  these  exceptions. 
A  clearer  knowledge  of  them  all  may 
be  obtained  by  reading  the  fuller  work 
of  the  Digest. 


usum,  interdum  ulterius  quam  dixi- 
mus,  varietas  negotiorum  introducit : 
qaas  omnes  apertius  ex  Digestorum 
latiore  volumine  facile  est  cognos- 
cere. 


Gai.  iv.  129. 


4.  Exceptiones  autem  quihus  de- 
bitor defenditur,  pleruroque  accom- 
modari  solent  ctium  fidejussoribus 
ejus  et  recte ;  quia  quod  ah  iis  petitur, 
id'ab  ipso  debitore  peti  ridetur,  quia 


4.  The  exceptions  given  for  the 
protection  of  the  debtor  are  also  for 
the  most  part  given  in  behalf  of  his 
Jidejussorei,  and  rightly  so ;  for  what 
is  demanded  from  them  is  really  de- 
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mandati  judicio  redditnrns  est  eis 
quod  ii  pro  eo  solverint.  Qua  ratione, 
et  si  de  non  petenda  pecunia  pactus 
qnis  cum  reo  fnerit,  placuit  perinde 
succurreDdum  esse  per  exceptionem 
pacti  conventi  illis  quoqne  qui  pro  eo 
obligati  essent,  ac  si  cum  ipais  pactus 
esset  ne  ab  eis  ea  pecunia  peteretur. 
Sane  quiedam  exceptiones  non  solent 
his  accommodari ;  ecce  enim  debitor, 
si  bonis  suis  cesserit,  et  cum  eo 
creditor  experiatur,  defenditur  per  ex- 
ceptionem nisi  bonis  cesserit;  sed 
haBc  exceptio  fidejussoribus  non 
datur,  ideo  scilicet  quia  qui  alios  pro 
debitore  obligat,  hoc  maxime  pro- 
spicit,  ut  cum  facultatibns  lapsus 
fuerit  debitor,  possit  ab  iis  quos  pro 
eo  obligavit,  snum  conseqnL 


manded  from  the  debtor,  because  by 
the  actio  mandati  he  will  be  forced  to 
repay  them  what  they  have  paid  for 
him.  Hence,  if  a  creditor  agrees  with 
his  debtor  not  to  demand  payment,  the 
exception  pacti  conventi  may  be  em- 
ployed by  those  who  are  bound  for 
him,  exactly  as  if  the  agreement  not 
to  demand  payment  had  been  made 
with  them  personally.  There  are, 
however,  some  exceptions  not  allowed 
them  ;  for  instance,  if  the  debtor  has 
made  a  cession  of  his  property,  and 
the  creditor  sues  him,  he  may  pro- 
tect himself  by  the  exception  nin 
bonis  cesserit;  but  this  exception  is 
not  allowed  to  Jidejussores,  For,  in 
taking  security  for  the  payment  of  a 
debt,  what  the  creditor  principally 
looks  to  is,  recovering  what  is  owed 
him  from  the  sureties,  in  case  of  the 
insolvency  of  the  principa]. 


D.  xliv.  1.  19;  D.ii.  14.32. 

Exceptions  were  divided  into  rei  cohareniesy  which  affected 
the  right  to  claim,  and  persons  coharentes,  which  only  pro- 
tected the  debtor  himself*.  Fidejussors  could  avail  themselves 
of  the  former,  but  not  of  the  latter. 

As  an  instance  of  an  exceptio  cohctrens  rei  may  be  given  an 
exceptio  doli  mali,  or  a  general  pact  not  to  sue.  As  an  in- 
stance of  an  exceptio  coharens  persona  may  be  given  that 
mentioned  in  the  text,  where  the  debtor  was  protected  by  having 
given  up  all  his  property,  or  a  particular  pact  not  to  sue  the 
debtor  personally.  In  such  a  case  as  the  last  the  fidejussors 
would  have  an  actio  mandati  against  the  debtor  for  what  they 
paid  for  him,  and,  therefore,  he  would  get  no  good  by  the  pact, 
except,  perhaps,  diat  of  delay ;  and  it  is,  therefore,  not  noticed 
by  Justinian. 


Tit.  XV.    DE  INTEKDICTIS. 


Sequitur  ut  dispiciamus  de  inter- 
dictis,  seu  actionibus  qnte  pro  his  ex- 
ercentur.  Erant  autem  interdict* 
formse  atque  conceptiones  verbomm 
quibus  praetor  aut  jubebat  aliquid  fieri, 
aut  fieri  prohibebat:  quod  tunc 
maxime  faciebat,  cum  de  possessione 
ant  quasi  possessione  inter  aliqnos 
contendebatnr. 


.  We  have  now  to  treat  of  interdicts 
and  the  actions  which  supply  their 
place.  Interdicts  were  certain  formuln 
by  which  the  prs>tor  ordered  or  for- 
bad something  to  be  done ;  the;  were 
chiefly  employed  in  disputes  as  to 
possession  or  quasi  possession. 
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Oai.  iv.  13ft,  139. 

An  interdict  was  a  decree  or  edict  of  the  pnetor  made  in  a 
Bpecirtl  case.  Tlie  prcetor  published  a  general  edict  stating  the 
leading  principles  on  which  he  would  act.  But  in  certain  cases 
he  would  make  an  edict  applicable  only  to  particular  persons 
and  particular  things.  Instead,  for  instance,  of  referring  the 
l)arty  applying  to  him  for  relief  to  the  general  rule  of  law  that 
one  man  should  not  bo  allowed  to  interfere  with  the  water- 
courses of  anotlier,  he  made  an  edict  that  A  should  not  interfere 
with  the  watercourses  of  B.  According  to  the  circumstances 
of  the  case  such  a  command  might  be  either  positive  or  nega- 
tive ;  and  thougli,  as  is  remarked  in  paragr.  1,  the  word  inter- 
dictum  was  considered  to  apply  more  properly  to  a  negative 
command  only,  it  was,  as  a  matter  of  usage,  applied  to  all  such 
special  edicts  indifferently. 

If  the  person  to  whom  the  special  edict  was  addressed  obeyed 
its  directions,  no  further  proceedings  were  necessary ;  if  he  dis- 
obeyed, the  prector  allowed  an  action  to  be  brought  grounded 
on  the  interdict.  A  sketch  of  the  mode  in  which  the  proceed- 
ings grounded  on  an  interdict  were  conducted  will  be  found  in 
the  notes  to  paragr.  8. 

There  was  always  something  of  a  pubhc  character  in  the 
reasons  which  induced  the  prajtor  to  grant  an  interdict.  He 
adopted  it  as  a  speedy  and  sure  remedy  in  cases  when  danger 
was  threatened  to  objects  which  pubhc  policy  is  especially  in- 
terested to  preserve  uninjured,  such  as  public  roads  and  waters, 
burial-grounds,  or  sacred  places;  and  though  interdicts  were 
granted  where  the  quarrel  was  entirely  between  private  parties, 
it  was  only  when  the  subject  of  dispute  was  such  as  to  render  a 
breach  of  the  public  peace  the  probable  result,  unless  the  matter 
was  set  at  rest  by  the  summary  interposition  of  legal  authority. 
If,  for  instance,  it  was  a  possession  or  quasi-possession  that  was 
disputed,  it  was  feared  that  the  claimant  would  adopt  force  to 
eject  the  actual  occupier,  that  force  would  be  met  by  force,  and 
the  public  peace  be  broken.  This  pubhc  character  attaching  to 
interdicts  w^ould  make  us  naturally  conclude  that  they  were  ori- 
ginally given  to  protect  public,  not  private,  interests.  Nie- 
buhr  (vol.  ii.  149)  and  Savigny  (Possess.  Bk.  iv.  44)  think  that 
in  the  private  occupancy  of  the  ager  public  us  may  be  seen  an 
interest  so  httle  protected  otherwise,  and  calling  so  precisely  for 
some  such  aid  as  the  interdict,  that  it  can  hardly  be  doubted 
that  the  early  use  of  interdicts  was  directed  to  meet  tlie  exigen- 
cies of  tins  particular  case.  Probably  the  interdicts  were  a  first 
step  to  the  publication  of  edicts,  and  the  praetors  passed  from 
decisions  inter  duos  to  laying  dow^n  more  general  rules.  When 
the  prajtorian  system  was  fully  established,  the  praetors  still 
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coutinued  to  give  interdicts  in  coses  where  it  had  been  usual, 
yet  a  character  of  settled  law  was  imposed  upon  the  mode  of 
giving  them  by  the  prcetor  announcing  in  his  edict  that  he 
would  grant  a  particular  interdict  under  particular  circum- 
stances. Even  before  the  introduction  of  the  system  of  extra- 
ordinaria  judicia,  the  interdicts  had  become,  probably,  less 
frequently  used,  there  being  a  tendency  to  go  direct  to  the  action 
grounded  on  them,  and  to  do  away  with  the  interdict  as  a  preli- 
minary step. 

Interdicts  were  wholly  based  on  the  praetorian  authority.  In 
th(B  time  of  Justinian  persons  who  under  the  preetorian  system 
would  have  applied  for  an  interdict,  brought  an  action.  In 
conducting  this  action,  the  magistrate  would  be  greatly  guided 
by  the  old  law  relating  to  interdicts,  but  otherwise,  the  subject 
of  interdicts  was  one  with  which  the  law  of  the  Lower  Empire 
had  very  little  to  do. 


1.  Snmma  autem  divisio  interdic- 
torum  hiec  est,  quod  aat  prohibitoria 
sunt,  aut  restitutoria,  aut  exhibitoria. 
Prohibitoria  sunt,  quibus  vetat  aliquid 
fieri,  veluti  vim  sine  vitio  possidenti, 
vel  mortuom  inferenti  quo  ei  jus  erat 
inferendi,  vel  in  loco  sacro  sedificari, 
vel  in  flumine  publico  ripave  ejus 
aliquid  fieri  quo  pejus  navigetnr. 
Bestitutoria  sunt,  quibus  restitui  ali- 
quid jubet,  veluti  bonorum  possessori 
possessionem  eorum  quae  quis  pro 
herede  aut  pro  possessore  possidet  ex 
ea  hereditate,  aut  cum  jubet  ei  qui  vi 
possessione  fundi  dejectus  sit,  restitui 
possessionem.  Exhibititoria  sunt  per 
quse  jubet  exhiberi,  veluti  eum  cigus 
de  libertate  agitur,  aut  libertum  cui 
patronus  operas  indicere  vclit,  aut  pa- 
rent! liberos  qui  in  potestate  ejus 
sunt.  Sunt  tamen  qui  putant  proprie 
interdicta  ea  vocari  quae  prohibitoria 
sunt  quia  interdicere  est  denuntiare 
et  prohibere;  restitntoria  autem  et 
exhibitoria  proprie  decreta  vocari : 
Bed  tamen  obtinuit  omnia  interdicta 
appellari,  quia  inter  duos  dicnntnr. 


1.  The  principal  division  of  inter- 
dicts is,  that  tbey  are  prohibitory, 
restitutory,  or  exhibitor}'.  Prohibitory 
interdicts  are  those  by  which  Uie 
prflE^tor  forbids  something  to  be  done, 
as,  for  example,  to  use  force  against 
a  person  in  lawful  possession,  or 
against  one  who  carries  a  dead  body 
to  a  spot  where  he  has  a  right  to 
carry  it^  or  to  build  on  a  sacred  place, 
or  to  do  anything  in  a  public  river,  or 
on  its  bank,  which  may  impede  the 
navigation.  Restitutory  interdicts  are 
those  by  which  the  praetor  orders 
something  to  be  restored,  as,  for  in- 
stance, when  he  orders  to  be  restored 
to  the  possessor  the  possession  of  the 
goods  of  an  inheritance  possessed  by 
another  as  heir  or  as  possessor,  or 
when  he  orders  the  possession  of 
land  to  be  restored  to  the  person  who 
has  been  violently  expelled  from  it. 
Exhibitory  interdicts  are  those  by 
which  the  pra'tor  orders  to  exhibit; 
for  instance,  to  exhibit  the  person 
whose  freedom  is  being  questioned, 
or  the  freedman  whose  services  are 
claimed  by  the  patron,  or  to  exhibit 
to  the  father  the  children  in  his 
power.  Some,  however,  think  that 
the  term  interdict  ought,  strictly 
speaking,  to  be  applied  to  those  which 
are  prohibitory,  because  interdicere 
means  *to  denounce,  to  prohibit,* 
while  those  that  are  restitutory,  or 
exhibitory,  ought  to  be  called  decreta. 
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But  usage  has  applied  the  word  inter- 
dict to  all  alike,  as  they  are  all  given 
between  two  parties. 

Gai.  iv.  130,  140.  142.  141 ;  D.  xliii.  1,  2.  1. 

The  formula  of  many  of  the  interdicts  most  ordinarily  in  use 
is  preserved  to  us  in  the  Digest.  It  would  take  up  too  mach 
space  to  give  many  of  these  at  length.  One  or  two  examples 
of  each  kind  must  suffice. 

The  formula  of  the  prohibitory  interdict  generally  ended  with 
the  words  veto  or  vimjieri  veto.  That  forbidding  nuisances  in 
public  ways  ran  thus: — 

In  via  puhlica  it inereve  publico  fa^ere,  immittere  quid,  quo 
ea  via  idve  iter  deterius  fiat^  veto  (D.  xliii.  8.  2.  20). 

That  forbidding  interruption  in  tlie  use  of  a  burial-ground 
ran  thus : — 

Quo  quave  illi  (the  person  protected),  inferre  invito  te  (the 
pei^son  against  whom  the  interdict  was  granted),  jus  est,  quo- 
minus  illi  eo  eave  mortuum  inferre  et  ihi  sepelire  liceat^  vim 
Jieri  veto,  (D.  xi.  8.  1.)  Other  prohibitory  interdicts  may  be 
found  relating  to  sacred  places  (D.  xi.  8.  1),  tombs  (D.  xi.  8. 
1),  public  places  (D.  xliii.  8.  2.  20),  navigation  (D.  xliii.  12. 1.) 

Eestitutory  interdicts  ran  as,  for  example,  thus: — 

Quod  in  Jlumine  publico  ripave  ejus  factum,  sive  quid  in 
flumen  ripamve  ejus  immissum  hales,  si  oh  id  aliter  aqua 
fluit,  atque  utipriore  testa tejluxit,  restituas.  (D.  xliii.  13.  11.) 

Of  exhibitory  interdicts  we  may  take  as  a  specimen  that  de 
lihero  ho/nine  exhihendo,  granted  to  make  any  one  who  had  a 
freeman  in  his  custody  produce  him ;  and  thus  render  it  impos- 
sible that  he  should  be  illegally  retained  in  his  custody.  It  ran 
thus  :— 

Quern  liberum  dolo  malo  retineas,  exhiheas,  (D.  xliii. 
29.  1.) 

2.  Seqaens  divisio  interdictonim 
hsec  est,  quod  quaidam  adipiscendae 
possession!  s  causa  comparata  sunt, 
qutedam  retinendic,  qusodam  recupe- 
randa). 

Gai.  iv.  143. 


2.  The  second  division  of  inter- 
dicts is  that  they  are  given  some  to 
acquire,  some  to  retain,  and  others  to 
recover  possession. 


3.  AdipiscendsB  possessionis  causa 
interdictum  accommodatur  bonorum 
possessori,  quod  appeUatur  quorum 
bonorum.  Ejusque  vis  et  potestas 
hsec  est,  ut  quod  ex  iis  bonis  quisquo 
quorum  possessio  alicui  data  est,  pro 
herede  aut  pro  possessore  possideat, 
id  ei  cui  bonorum  possessio  data  est 
restituere  debeat.  Pro  herede  autem 
possidere  videtor,  qui  putat  se  here- 


3.  To  acquire  possession  an  inter- 
dict is  given  to  the  honorwn  possessor, 
termed  Quorum  bonorum,  of  which  the 
effect  is  to  compel  the  person  pos- 
sessing, as  heir  or  possessor,  any  of 
the  goods  of  which  the  possession  is 
given,  to  make  restitution  to  the  bo- 
norum  possessor.  A  person  is  said  to 
possess  as  heir,  who  thinks  himself  to 
be  heir,  and  as  possessor,  who,  without 
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dem  esse ;  pro  possessore  is  possidet, 
qui  nullo  jure  rem  hereditariam  vel 
etiam  totam  hereditatem,  sciens  ad  se 
non  pertinere,  possidet  Ideo  autem 
adipiscendse  possessionis  vocatur  in- 
terdictum,  quia  ei  tantum  utile  est 
qui  nunc  primum  oonatur  adipisci  rei 
possessionem  :  itaque  si  quis  adeptus 
possessionem  amiserit  earn,  hoc  in- 
terdictum  ei  inutile  est.  Interdictum 
qnoque  quod  appellatur  Salyianum, 
adipisoende  possessionis  causa  com- 
paratum  est,  eoque  utitur  dominus 
fundi  de  rebus  coloni,  qnas  is  pro 
mercedibus  fundi  pignori  futuras  pe- 
pi^sset. 


any  right,  and  knowing  that  it  does 
not  belong  to  him,  possesses  a  part 
or  the  whole  of  an  inheritance.  It 
is  said  of  this  interdict,  that  it  is 
given  to  acquire  possession,  because 
it  is  only  available  for  a  person  who 
wishes  to  gain,  for  the  first  time,  pos- 
session of  a  thing.  If,  then,  a  per- 
son who  has  gained  possession  loses 
it,  he  cannot  avail  himself  of  this  in- 
terdict. There  is,  too,  another  in- 
terdict given  to  acquire  possession, 
viz.  the  interdictum  Salvianum,  to 
which  an  owner  of  land  has  recourse 
to  enforce  his  rights  over  the  things 
belonging  to  the  farmer,  which  the 
farmer  has  pledged  as  a  security  for 
his  rent. 


Gai.  iv.  144.  147. 

The  interdict  Quorum  honorum  ran  thus : — 

Quorum  honorum  ex  edicto  meo  illi  possessio  data  est,  quod 
de  his  bonis  pro  herede  aut  pro  possessore  possides,  posside- 
resve  vi  nihil  usucaptum  esset,  quod  quidem  dolo  fecisti  ut 
desineres  possidere,  id  illi  restituas.  (D.  xliii.  2.)  Although 
the  interdict  was  only  given  when  the  honorum  possessor  had 
never  before  had  possession,  yet  it  was  said  to  be  a  restitutory 
one,  and  the  word  restituas  appears  in  its  terms.  Restituas, 
therefore,  must  be  used  in  a  wide  sense,  as  meaning  ''  to  give 
up,"  not  "  to  give  back." 

The  use  of  this  interdict  was  to  give  the  possession  to  those 
whom  the  preetor  treated  as  having  a  right  to  the  inheritance, 
but  who  had  not  a  right  recognised  by  the  civil  law.  Not  being 
heirs,  properly  so  called,  they  could  not  bring  a  real  action  for 
the  inheritance.     (See  Bk.  iii.  Tit  9.) 

We  must  not  confound  the  interdictum  Salvianum  with  the 
actio  Serviana  (see  Tit.  6.  7),  but  it  was  probably  only  a  step 
to  that  action  and  may  have  fallen  into  disuse  when  the  actio 
Serviana  was  established  as  a  means  of  redress  for  the  creditor. 
The  interdictum  Salvianum  was  not  given  to  every  mortgage 
creditor,  but  only  to  the  owner  of  a  rural  estate,  as  a  means 
of  getting  possession  of  the  goods  of  the  occupier  of  the  estate 
which  had  been  pledged  for  the  rent.  Probably  the  interdict 
was  granted  even  if  the  goods  had  passed  into  the  hands  of  a 
third  party.     (D.  xliii.  33.  1.  but  see  C.  viii.  9.  1.) 


4.  Retinendffi  possessionis'  causa 
comparata  sunt  interdicta  uti  possi- 
detis et  utrubi,  cum  ah  utraque  parte 
de  proprietate  alict^us  rei  controver- 
tia  ait)  et  ante  qoeritur  ater  ex  liti- 


4.  To  retain  iK>sses8ion  there  are 
given  the  interdicts  vti  fouidetit  and 
utrubi,  when,  in  a  dispute  as  to  the 
ownership  of  a  thing,  a  dispute  first 
rises  which  of  the  parties  ought  to 
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gatorihus  x>ossidere,  et  nter  petere 
dcbeat:  namqiic,  nisi  ante  cxplora- 
tuin  fuerit  uthuB  eoniTn  possfssio  sit, 
noil  potest  petitoria  actio  institui, 
quia  et  rivilis  et  naturalis  ratio  facit 
ut  aliuA  possideat,  alius  a  pussidente 
potat.  Kt  quia  longe  commodius  est 
pussidere  potius  quain  petere,  ideo 
plerumque  et  fere  semper  iiigens  ex- 
istit  contentio  de  ipsa  possessione. 
Commodum  autem  possideiidi  in  eo 
est,  quod  etianisi  ejus  res  nun  sit  qui 
possidet,  si  modo  actor  non  potuerit 
Huain  esse  probare,  remanet  suo  loco 
possessio :  propter  quam  causani, 
cum  obscnra  sunt  utriusque  jura, 
contra  petitorem  judicari  solet.  Sed 
interdicto  quidem  uti  possidetis  de 
fundi  vel  ipdium  possessione  conten- 
ditur,  utrubi  vero  interdicto  de  rerum 
mobilium  possessione.  Quorum  vis 
ac  potestas  plurimam  inter  se  diife- 
rcntiam  apud  veteres  habebat:  nam 
uti  possidetis  interdicto  is  vinccbat, 
qui  interdicti  tempore  possidebat  si 
modo  nee  vi  nee  clam  nee  precario 
Dactus  fuerat  ab  adversario  posses- 
sionem, etiamsi  alium  vi  expulerat, 
aut  clam  arripuerat  alienam  posses- 
sionem, aut  precario  rogaverat  ali- 
qnem  ut  sibi  possidere  liceret ;  utrubi 
vero  interdicto  is  vincebat,  qui  ma- 
jore  parte  ejus  anni  nee  vi  nee  clam 
nee  precario  ab  adversario  posside- 
baL  Ilodie  tameu  aliter  obsen^atur ; 
nam  utriusque  interdicti  potestas 
(quantum  ad  possessionem  pertinct) 
exa}quata  est:  ut  ille  %'incat  et  in  re 
soli  et  in  re  mobili,  qui  possessionem 
nee  vi  nee  clam  nee  precario  ab  arlver- 
sario  litis  contestatoe  tempore  detinet. 


bo  possessor  and  which  plaintiff. 
For,  unless  it  is  first  determined  to 
which  tlie  possession  belongs,  it  is 
impossible  to  shape  the  real  action, 
as  law  and  reason  both  require  that 
one  party  should  possess,  and  the 
other  bring  his  claim  against  him. 
And  as  it  is  much  more  advantageous 
to  possess  than  to  claim  the  thing, 
there  is  generally  a  keen  dispute  as 
to  the  rigbt  to  possess.  The  ad  van- 
tage  of  possession  consists  in  tliLs, 
that  even  if  the  thing  does  not  really 
belong  to  the  possessor,  yet,  if  the 
plaintiff  does  not  prove  himself  to  be 
the  owner,  the  possessor  still  remains 
in  possession,  and,  therefore,  when 
the  rights  of  the  parties  are  donbt- 
ful,  it  is  customary  to  decide  against 
the  claimant.  The  interdict  uli  pos- 
sidetis applies  to  the  possession  of 
land  and  buildings,  the  interdict 
vtntbi  to  that  of  moveables.  There 
were  among  the  ancients  great  dif- 
ferences in  their  effects ;  for,  in  the 
interdict  uti  possidetis,  he  prevailed 
who  was  in  possession  at  the  time  of 
the  interdict,  provided  that  he  had 
not  acquired  possession  from  his  ud- 
versary  by  force,  or  clandestinely,  or 
as  a  concession ;  but  it  made  no  dif- 
ference if  he  had  acquired  it  from 
any  one  else,  by  forcibly  expelling 
him,  secretly  depriving  him  of  pos- 
session, or  obtaining  from  him  pos- 
session as  a  concession.  In  tiie  in- 
terdict vtntbi,  on  the  contrary,  he 
prevailed,  who,  during  the  greater 
part  of  the  preceding  year  had  had 
the  possession  witliout  having  ob 
tained  it  as  against  his  adversary  by 
force,  clandestinely,  or  as  a  conces- 
sion. At  the  present  day  it  is  differ- 
ent, for  the  two  interdicts  have  the 
same  effect  as  regards  possession,  so 
that  whether  the  thing  claimed  is  an 
immoveable  or  a  moveable,  he  pre- 
vails, who,  at  tlie  time  of  the  /itit 
contestatio  is  in  possession,  without 
having  obtained  it  as  against  his  ad- 
versary by  force,  clandestinely,  or  as 
a  concession. 

Gai.  iv.  U8-150 ;  D.  vi.  I.  24;  D.  xliii.  17.  1 ;  D.  xliii.  31;  C.  iv.  19.  2. 

The  interdict  uti  possidetis  ran  thus : — 

Uti  cas  (edeSy  quibits  de  agititr,  nee  vi,  ffec  clam,  nee  pre* 
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cario  alter  ah  aUero  possidetis,  quominus  ita  possideatis  vim 
fieri  veto,     (D.  xJiii.  17.  1.) 

It  was  granted  to  defend  the  possession  of  all  immoveables, 
except  cloac4By  which  were  expressly  excepted  by  tlie  praetor's 
edict.  The  word  ades  in  the  text  of  the  interdict  is  only  an 
example. 

By  possessing  precario  is  meant  possessing  by  having  ex- 
torted possession  by  prayer  and  entreaties.  When  the  person 
from  whom  the  possession  had  been  extorted  wished  to  do  so, 
he  could  always  resume  it ;  and  hence  the  word  precarius 
came  to  mean  uncertain. 

The  words  alter  ah  altero  are  inserted,  because  it  would  be 
no  ground  for  disturbing  the  possession  that  it  had  been  ob- 
tained v<,  clam^  or  precario,  unless  it  had  been  so  obtained 
from  the  other  Utigant  party. 

It  was  necessary  that  application  should  be  made  for  this  in- 
terdict within  a  year  after  the  security  of  the  possession  had 
been  threatened.  (D.  xliii.  17.  1.)  It  did  not  signify  how  it 
had  been  threatened.  The  text  only  refers  to  the  case  of  an  ac- 
tion being  brought  to  dispute  it,  but  the  interdict  would  bo 
granted  in  whatever  way  the  possession  had  been  attacked. 

The  interdict  utruhi  ran  thus : — 

Utruhi  hie  homo  quo  de  agitur  majore  parte  hujusce  anni 
fuit,  quominus  is  eum  ducat,  vim  fieri  veto.     (D.  xliii.  31.) 

The  example  is  taken  from  the  case  of  the  disputed  posses- 
sion of  a  slave,  but  the  interdict  applied  to  the  case  of  all 
moveables.  In  the  older  law,  this  interdict  was  considered 
one  retinenda  possession  is ,  although,  as  it  was  granted  to  the 
person  who  had  possessed  during  the  greater  part  of  tlie  pre- 
ceding year,  it  might  happen  that  it  was  granted  to  a  person 
who  had  not  the  possession  at  the  exact  time  it  was  granted. 
He  was,  however,  considered  the  possessor  by  a  legal  fiction^ 
although  not  actually  so. 


5.  Possidere  aatem  videtur  qaUqae, 
Hon  solum  si  ipse  possideat,  sed  et  si 
ejus  nomine  aliquis  in  possessione 
sit,  licet  is  ejus  juri  subjectus  non  sit, 
qualis  est  colonus  et  inquilinus.  Per 
eos  quoque  apud  quos  deposuerit 
qnis,  aut  quibus  commodaverit,  ipse 
possidere  videtur;  et  hoc  est  quod 
dicitur,  retinere  possessionem  posse 
aliquem  per  quemlibet  qui  ejus  no- 
mine sit  in  possessione.  Quinetiam 
animo  quoque  retineri  possessionem 
placet,  id  est,  ut  quamvis  neque  ipse 
sit  in  possessione,  neque  ^us  nomine 
alius,  tamen  u  non  derelinqoendfe 


5.  A  person  is  considered  to  pos- 
sess not  only  when  he  is  himself  in 
possession,  but  also  if  any  one  is  in 
possession  in  his  name,  although  not 
a  person  in  his  power,  as  the  tenant 
of  a  farm  or  building.  He  may  also 
possess  through  a  depositary  or  a 
borrower,  and  this  it  is  that  is  meant 
by  sa}'ing,  that  a  person  may  retain 
possession  by  any  other  who  pos- 
sesses in  his  name.  Moreover,  it  is 
held  that  possession  may  be  retained 
by  mere  intention  only,  that  is,  that 
although  he  is  not  in  possession  him- 
self, nor  is  any  one  else  in  his  namoi 
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posscssionis  animo,  Red  postea  rever- 
sunLS  inde  disccsserit,  retinero  pos- 
sessionem videatiir.  Adipisci  vero 
possessionem  per  quos  aliqiiis  potest, 
secundo  libro  cxposuimus;  nee  ulla 
duliitatio  est  quin  animo  solo  adipisci 
possessionem  nemo  potesL 


yet,  if  it  is  not  with  any  intention  of 
abandoning  the  thing,  but  of  return- 
ing again  to  it,  that  he  has  placed 
himself  at  a  distance  from  it,  he  is 
considered  still  to  retain  the  posses- 
sion. Through  whom  possession 
may  be  acquired,  we  have  already 
explained  in  the  Second  Book.  But 
it  most  certainly  can  never  be  ac- 
quired by  mere  intention  only. 


Gai.  iv.  153. 

The  person  actually  in  possesBion,  in  the  case  mentioned  in 
the  text,  viz.  the  colon  us  or  inquilinus,  would  have  no  right 
to  any  interdicts  to  protect  the  possession,  because  he  did  not 
possess  animo  domini,     (See  Bk.  ii.  Tit.  1.) 

0.  To  recover  possession  an  inter- 
dict is   given  in   case  any  one  has 
been  expelled  by  violence  from  the 
possession  of  land  or  a  building.  He 
has  then  given  him  the  interdict  itnde 
vi,  by  which   he  who   has   expelled 
him  is  forced  to  restore  to  liim  the 
possession,  although   the   person  to 
whom  the  interdict  is  given  has  liim- 
self  taken  by  force,  clandestinely,  or 
as  a  concession,  the  possession  fh)m 
the  person  who  has   expelled  him. 
But,  as  we  have  said  above,  the  im- 
perial   constitutions   provide  that  if 
any  one  seizes  on  a  thing  by  violence, 
ho  shall  lose  the  ownership  of  it,  if 
it  is  a  part  of  his    own  goods,  and 
if  it  belongs   to   another,   he  shall 
not  only  restore  it,  but,  in  addition, 
pay  to  the  person  who  has  sustained 
the  injurj',  the  amount  at  which  the 
thing  is  estimated.     Moreover,  a  per- 
son who  has  expelled  by  violence  an- 
other from  his  possession,  is  liable 
under  the  Ux  Julia  for  private  or  for 
public  violence ;  for  private  violence, 
if  his  violence  was  exercised  without 
the  use  of  arms;  for  public  violence, 
if  the  expulsion  from  possession  was 
made  by  armed  force.      Under  the 
term   arms    are    included    not  only 
shields,  swords,  and    helmets,    but 
sticks  and  stones. 

Gai.  iv.  154,  155  ;  D.  xMii.  7;  D.  1. 10.  41 ;  C.  viii.  4.  7. 

The  interdict  unde  vi  ran  thus  : — 

Unde  tu  ilium  vi  dejecisti,  aut  familia  tua  dejecit^  de  eo, 
qu(Pque  tile  tunc  ibi  habuit,  iantummodo  intra  annum,  post 


0.  liccuperandft'  posscssionis  causa 
solct  interdici,  si  quis  ex  possessiono 
fundi  vel  Radium  >i  dejectus  fuerit; 
nam  ei  proponitur  interdictum  unde 
vi,  per  quod  is  qui  dcjecit,  cogitur  ei 
restitucre  possessionem,  licet  is  ab 
eo  qui  dejccit  vi  vol  clam  vel  pre- 
caric)  possidebat  Sed  ex  constitu- 
tionibus  sacris,  ut  supra  diximus,  si 
quis  rem  per  vim  occupaverit,  si  qui- 
dem  in  bonis  ejus  est,  dominio  ejus 
privatur;  si  aliena,  post  ejus  resU- 
tutionem  etiam  festimationem  rci 
dare  vim  passo  eonipellitnr.  Qui 
autera  aliquem  de  possessione  per 
vim  dejecerit,  tenetur  lege  Julia  de 
vi  privata,  aut  do  vi  publica :  sed  de 
vi  privata,  si  sine  armis  vim  fecerit; 
sin  autem  cum  armis  eum  de  pos- 
sessione expulerit,  de  vi  publica. 
Armorum  autem  appellatione  non 
solum  scuta  et  gladios  et  galeos  sig- 
niiicari  iuteUigimus,  sed  et  fustes  et 
lapides. 


LIB.  IV.    TIT.  XV. 


595 


annum  de  eo  quod  ad  cum  qui  vi  d eject t  pervenit,  judicium 
dabo.   (D.  xliii.  IC.  1.) 

Formerly  a  distinction  was  made  in  granting  this  interdict, 
according  to  the  degree  of  violence  used.  If  it  had  been  ordi- 
nary violence  (vis  quotidiana),  the  interdict  was  only  granted 
if  the  possession  had  not  been  obtained  vt,  clam,  or precario, 
with  respect  to  the  adversary  (Gai.  iv.  144);  but  if  vis  armata 
had  been  employed,  the  interdict  was  granted  in  all  cases. 
This  difference  had  ceased  long  before  the  time  of  Justinian, 
and  apparently  before  the  time  when  the  interdict  assumed  the 
shape  in  which  we  now  find  it  in  the  Digest. 

The  interdict  unde  vi  only  applied  to  immoveables  until  the 
constitution  of  Valcntinian  Theodosius  and  Arcadian,  alluded  to 
in  the  text,  wliich  applied  to  moveables  as  well  as  to  immoveables. 
(C.  viii.  4.  7.) 

The  lex  Julia  de  vi  is  treated  of  in  Tit.  18.  8. 


7.  Tertia  divisio  interdictorum  hico 
est,  quod  ant  aimplicia  sunt,  aut 
duplicia.  Simplicia  sunt,  veluti  in 
quibus  alter  actor,  alter  reus  est, 
qualia  sunt  omnia  restitutoria  aut  ez- 
hibitoria :  namquo  actor  est,  qui  de- 
siderat  aut  exhiberi  aut  restitui,  reus 
est  is  a  quo  desideratur  ut  restiiuat 
aut  exhibcat  IVobibitorionim  autem 
interdictonim  alia  simplicia  sunt,  alia 
duplicia :  simplicia  sunt,  veluti  cum 
probibet  pnptor  in  loco  sacro  vel  in 
flumine  publico  ripave  ejus  aliquid 
fieri ;  nam  actor  est  qui  desidcrat 
nc  quid  fiat,  i-eus  est  qui  aliquid  fa- 
cere  conatur.  Du])licia  sunt,  veluti 
uti  possidetis  intiTdictnm  ct  utrubi; 
ideo  autem  duplicia  vocantur,  quia 
par  utri usque  litigatoris  in  his  con- 
ditio est,  nee  quisquam  pnvcipue 
reus  vcl  actor  intellij^itur,  sed  imus- 
quisquc  tarn  rei  quam  actoris  partes 
suKtinet. 


7.  The  third  division  of  interdicts 
is,*  that  they  are  eitlier  simple  or 
double.  Those  are  simple  in  which 
one  person  is  plaintiff  and  the  other 
defendant,  as  is  the  case  in  all  tliat 
are  restitutory  or  exhibitory.  For  lie 
is  the  plaintiff  who  wishes  that  a 
thing  shall  be  exhibited  or  restored, 
and  he  is  defendant  against  whom 
the  claim  is  made.  But  of  pro- 
hibitory interdicts  some  are  simple, 
some  double  :  simple,  as  for  instance, 
when  the  pnetor  forbids  anything  to 
be  done  in  a  sacred  place,  or  in  a 
public  river,  or  on  its  banks ;  for  he 
is  plaintiff  who  wishes  that  the  thing 
should  not  be  done,  and  he  is  de- 
fendant who  wishes  to  do  it :  double, 
as  in  the  case  of  the  interdicts  uti  po$- 
Btdetist  and  utrubi ;  and  these  inter- 
dicts are  called  double,  liecauso  in 
them  the  position  of  each  party  is 
equal,  for  neither  can  he  said  to  be 
properly  plaintiff  or  defendant,  but 
each  is  at  once  plaintiff  and  de- 
fendant 


Gat.  iv.  IJifi-lOO. 

Duplicia  sunf,  veluti  uti  possidetis  interdictum  et  utrubi. 
These  interdicts  here  and  in  Gains  (Gai.  iv.  160)  arc,  seemingly, 
only  adduced  as  examples,  but  we  know  of  no  others  having  the 
same  character. 

8.  De  ordine   et  vetere   exitu  in-  8.  Of  Uie  process  and  effect  of  in- 

terdictonim sapenracaum  est  hodie      terdicts  in  former  tiroes  it  would  be 

Q  Q  2 
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dicere  ;  nam  qnoties  extra  ordinem  now  superflaous  to  speak.  For  when- 
jus  dicitur  (qtialia  sunt  hodie  omnia  ever  the  jurisdiction  is  extraordinary, 
judicia),  non  ast  ncccsse  rcddi  in-  as  is  the  case  now  in  all  actions, 
terdictum  ;  sed  perinde  judicatur  sine  there  is  no  necessity  for  an  inter- 
interdictiSf  ac  si  utilis  actio  ex  causa  diet ;  fur  judgment  is  given  without 
interdicti  reddita  fuisset.  interdicts,  exactly  as  if  a  utiiis  actio 

liad  been  given  in  pursuance  of  an 

interdict 

C.  viii.  1.  8. 

From  the  Institutes  of  Gaius,  we  gather  a  general  notion  of 
the  manner  in  which  the  proceedings  on  an  interdict  were  con- 
ducted. But  the  text  of  Gaius  is,  in  this  part,  very  imperfect 
and  diflBcult  to  understand,  and  as  the  whole  process  was  obso- 
lete in  the  time  of  Justinian,  a  very  short  sketch  of  the  proceed- 
ings must  suffice  here. 

The  parties  were  made  to  appear  in  Jure  exactly  in  the  same 
way  when  an  interdict  was  to  be  applied  for  as  when  an  action 
was  to  be  brought.  The  prajtor  heard  the  statement  of  the 
party  who  made  the  application,  and  if  the  adversary  confessed 
tlie  truth  of  the  statement,  or  the  facts  were  manifest,  the  prcetor 
announced  his  decree  at  once,  and  had  it  executed,  if  necessary, 
by  the  strong  arm  of  the  law  (nianu  militari).  If  the  merits 
of  the  case  were  doubtful,  or  the  defendant  refused  to  obey,  the 
prajtor  gave  an  action  based  upon  the  interdict,  that  is,  the 
in  tenth  of  the  formula  was  the  language  of  the  interdict  put  as 
a  hypothetical  case.  The  interdict  would  run, — Hoc  vel  iliud 
te  facere  veto ;  the  intentio^  Si  hoc  vel  illitd  A,  A,  fecerit 
{condemna,  &c.).  The  parties  bound  themselves  by  a  sponnio 
and  re8tij)ul(ttio  in  a  penal  sum.  which  the  defendant  was  to 
pay  if  he  had  violated  the  terms  of  the  interdict,  and  to  receive 
if  he  had  not.  But  this  practice,  which  was  always  adopted 
when  the  interdict  was  prohibitory,  was  probably  gradually 
abandoned  when  the  interdict  was  restitutory  or  exhibitory;  and 
in  these  cases,  in  order  to  compel  the  actual  performance  of  tlie 
act  ordered  by  the  praetor,  an  action  was  given  with  a  formula 
arhitraria,  so  that  the  judex  might  issue  a  preparatory  order 
to  the  defendant,  and  if  it  was  not  complied  with,  might  make 
him  pay  the  amount  of  all  damage  sustained  {quanti  ea  res 
erit).     (Gai.  iv.  101,  and  foil.) 


Tit.  XVI.    DE  POENA  TEMEKE  LITIGANTIUM. 

Nunc  admonendi  sumus,  magnam  AVe  may  here  obsen'e,  that  the  au- 

curam   egisse   eos  qui  jura  Hustine-  thoi-s  and  preservers  of  our  law  have 

bant,  ne  facile  homines  ad  litigandum  always  sought  most  anxiously  to  hin- 

procaderent,  quod  et  nobis  studio  est;  der  men  from  engaging  too  recklessly 
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idqne  eo  maxime  fieri  potest,  qnod 
temeritas  tarn  a<^entium  qnam  eonun 
cum  quibus  ageretur,  modo  pecu- 
niaria  pcena,  modo  juriRJurandi  re- 
ligione,  modo  infamie  metn  coerce- 
tur. 


in  law-stiits,  and  it  is  what  we  onr- 
selves  desire  also.  And  the  best 
method  of  succeeding  in  it  is,  to  re- 
press the  rashness  alike  of  plaintifi^ 
and  of  defendants,  sometimes  by  a 
pecuniary  penalty,  sometimes  by  the 
sacred  tie  of  an  oath,  sometimes  by 
the  fear  of  infamy. 


Gai.  iv.  174,  and  foil. 

In  the  days  of  Gaius,  the  means  of  punishing  persons  who 
recklessly  hrought  or  defended  a  suit  were  more  numerous. 
First,  there  was  the  action  of  calumny,  the  word  calumnia  mean- 
ing in  Roman  law  the  offence  committed  by  a  man  who,  in  the 
language  of  Gains,  intelligit  non  rede  se  agere  sed  vexandi 
adversarii  gratia  actionem  instituit,  (Gai.  iv.  J  74.)  This 
action  might  also  be  brought  against  the  defendant  for  impro- 
perly defending  an  action.  Secondly,  by  a  ffponsio  and  resti- 
pulatio,  each  party  could  make  the  other  liable  to  forfeit  a 
fixed  sum  in  case  the  sentence  was  against  him.  Thirdly,  there 
was  also  the  oath,  which  was  retained  by  Justinian,  with  this 
difference — previously  to  the  time  of  Justinian,  either  party 
might,  but  neither  need  necessarily,  challenge  his  adversary  to 
swear  that  he  had  good  grounds  for  bringing  or  defending  the 
action ;  but  if  ho  adopted  this  course,  and  his  adversary  ac- 
cepted the  challenge,  he  thereby  abandoned  the  power  of  bring- 
ing an  action  to  punish  his  adversary  for  reckless  litigation. 
(Gai.  iv.  179.)  Justinian  made  the  oath  a  necessary  prelimi- 
nary to  bringing  or  defending  the  action.  (C.  ii.  5.  9.  2.) 
Further,  as  in  the  time  of  Justinian,  rashly  defending  certain 
actions  subjected  the  defendant  to  a  pecuniary  loss,  and  rashly 
defending  certain  others,  to  infamy.  And,  lastly,  the  defendant 
could,  in  particular  cases,  bring  against  the  plaintiff  a  contrary 
action,  conirarium  judicium  ;  and  the  plaintiff,  in  these  cases, 
was  liable  to  pay  a  tenth  part  of  the  sum  demanded,  even 
though  he  had  not  actually  brought  the  action  from  any  bad 
motive. 


1.  Ecce  cnim  jnsjtiratidum  omni- 
bus qui  conveniuntur,  ex  constitu- 
tione  nostra  defertur ;  nam  reus  non 
aliter  suis  allegationibus  utitur,  nisi 
prius  juraverit  quod  putans  sese  bona 
instantia  uta  ad  contradicendnm  per- 
venit  At  adversus  inficiantes  ex 
quibusdam  causis  dupli  vel  tripli 
actio  constituitur,  veluti  si  damni 
injurioe  aut  legatorum  locis  venera- 
bilibus  reUctorum  nomine  agetur. 
Statim  autem  ab  initio  pluris  quam 


1.  And  first,  under  our  constitu- 
tion, an  oath  is  administered  to  all 
defendants.  And  the  defendant  is 
not  admitted  to  state  his  defence 
until  he  lias  sworn  that  it  is  from 
a  persuasion  of  the  goodness  of  his 
own  cause  that  he  resists  the  demand 
of  tlie  plaintiff.  In  many  cases  the 
action  is  raised  so  as  to  be  for  the 
double  or  treble  value  against  those 
who  deny ;  for  instance,  in  the  case  of 
wrongful  damage,  or  of  legacies  left 
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sirapli  est  actio,  Tcluti  fdrti  manifeflti 
qua(lriipli,''nec  manifeflti  dupli ;  nam 
ex  his  caiisis  et  aliis  qnibus<lain,  sivo 
qiiis  neget  sive  fateatur,  phiris  quam 
siinpli  est  actio.  Item  actoris  quoque 
caluninia  coercctiir,  nam  etiain  actor 
pro  calumnia  jiirare  cogitiir  ox  nos' 
tra  constitiitione ;  utriuHque  etiam 
partis  advocati  jiisjuraiiihim  subetint, 
qiioil  alia  nostra  constitiitione  com- 
prehensiim  ent  Iln^c  autem  omnia 
pro  vetoris  calumnia  actione  intro- 
(lucta  sunt,  qum  in  dcsuetudinem 
abiit,  quia  in  partem  decimam  litis 
actores  mulctabat^  quod  numquam 
factum  esse  invcnimus :  scd  pro  his 
intrmluctum  est  et  prn'fatum  jusju- 
randum,  et  ut  improbus  litigator  ct 
damnum  ct  impensas  litis  inferre 
adversario  suo  cogatur. 


to  holy  places«  There  are  other 
cases,  in  which,  from  the  beginning, 
the  action  is  more  than  for  the  sin- 
gle value,  as,  fur  instance,  the  action 
furii  mani/esti  for  tlie  quadruple,  and 
furti  nee  truiiii/vfti  for  the  double.  In 
these  cases  and  in  some  others,  whe- 
ther the  defendant  denies  or  con- 
fesses, the  action  is  for  more  than  the 
single  value.  The  litigiousncss  of 
the  plaintitf  is  also  restrained,  for 
he  is  obliged  by  our  constitution  to 
take  the  oath  de  calumnia.  The  ad- 
vocates, also,  of  each  party  take  an 
oath  prescribed  by  another  of  our 
constitutions.  All  these  formalities 
have  been  introduced  to  replace  the 
old  action  attumnhp,  which  is  fallen 
into  disuse,  for  it  subjected  the 
plaintitf  to  a  fine  of  the  tenth  of  tlie 
value  of  the  thing  in  dispute;  but 
we  have  never  known  tliis  penalty 
enforced.  In  its  stead,  there  has,  in 
the  first  place,  been  introduced  the 
oath  we  have  just  mentioned;  and, 
in  tlic  next  place,  a  person  who 
brings  a  groundless  action  is  made 
to  reimburse  his  adversary  for  all 
losses  and  expenses  ho  has  been 
put  to. 

Oai.  iv.  173 ;  C.  ii.  69.  2  ;  C.  iii.  1.-13,  C  ;    C.  iii.  1.  1  A.  1. 

For  Uie  tonus  of  these  oaths  see  C.  ii.  59.  2;  C.  iii.  1. 14.  1. 
Vel  tripli.  We  know  of  no  actions  in  which  there  was  a  penalty 
of  treble  against  a  defendant  who  denied  the  claim.  Perhaps 
the  word  tripli  has  slipped  in  from  the  text  of  Gains,  in  which 
it  refers  to  actions ///r//  ohlatiy  &c.     (Gai.  iv.  171.  173.) 


2.  Ex  quibusdam  judiciis  damnati 
ignoniiniosi  fiunt:  veluti  furti,  vi  bo- 
norum  raptorum,  injurianim,  de  dolo ; 
item  tutelnp,  mandati,  depositi  direc- 
tis  non  coiitrariis  actionibus ;  item 
pro  socio,  qutK  ab  utraque  parte  di- 
recta  est,  et  ob  id  quilibet  ex  sociis 
eo  judicio  damnatus  ignominia  no- 
tat  ur.  Scd  furti  quidem  aut  vi  bono- 
rum  raptorum,  aut  injurianim,  aut 
de  dolo,  non  solum  damnati  notantur 
ignominia,  sed  oUam  pacti,  ct  rocte : 
plurimnm  enim  interest,  utrum  ex 
delicto  alic^uis  an  ex  contractu  debi- 
tor sit. 


2.  In  certain  actions  the  person 
condemned  becomes  infamous,  as  in 
the  actions  furii^  vi  bonorum  rapto- 
rum^ injuriarum^  de  dido;  as  also  in 
the  actions  tutelay  mandati^  deposit iy 
if  direct,  but  not  if  contrary;  and 
also  in  the  action  pro  socio^  which  is 
direct,  by  whichever  of  the  contract- 
ing parties  it  may  be  brought,  and  in 
which  infamy  is  attached  to  which- 
ever of  these  parties  may  be  con- 
demned. But  in  the  actions /iir<i,  vi 
honor um  raptorum ,  injuriamm,  and 
de  dolo^  it  is  not  only  to  have  been 
condemned  that  makes  a  person  in- 
famous, but  also  to  have  agreed  for 
the  commission  of  the  oifence ;  and 
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rightly,  for  there  is  a  great  differ- 
ence in  being  debtor  by  a  delict,  or 
by  a  contract. 

Gal  iv.  182  ;  D.  iii.  2.  7. 

Directis  fion  contrariis.  Contraries  actiones  were  such  as 
those  brought  against  the  pupil,  the  mandator,  or  depositor,  by 
the  tutor,  mandatary,  or  depositary.  There  could  be  no  reason 
why  infamy  should  attach  to  a  pupil  who  did  not  know  the 
amount  of  the  claims  of  the  tutor,  or  to  a  depositor  who  did 
not  know  the  amount  of  the  expenses  to  which  the  depositary 
had  been  put. 

3.  Omnium  autem  actionum  insti-  3.  In  bringing  any  action,  the  first 

tnendarum  principium  ab  ea  parte  thing  is,  to  comply  with  that  part  of 
edicti  proficiscitur,  qua  prietor  edicit  the  edict  in  which  the  prffitor  treats  of 
de  in  jus  vocando ;  utique  enim  in  the  vocalio  in  jus.  For  the  defendant 
primis  adversarius  in  jus  vocandus  must  alwa}'s  be  summoned  in  jus,  t.  e, 
est,  ad  eum  qui  jus  dictiurus  siL  Qua  before  tlie  magistrate  who  has  the  ju- 
parte  prsetor  parentibus  et  patronis,  risdiction.  In  this  part  of  the  edict 
item  parentibus  liberisque  patrono-  the  pra^tor  wishes  that  such  respect 
rum  et  patronarum  hunc  preestat  ho-  should  be  shown  towards  ascendants, 
norem,  ut  non  aliter  liceat  liberis  patrons,  and  even  towards  the  as- 
libertisque  eos  in  jus  vocare,  quam  si  cendants  and  children  of  patrons, 
id  ab  ipso  pra>tore  postulaverint  et  that  children  and  freedmen  cannot 
impetraverint ;  et  si  quis  aliter  voca-  summon  them  in  jus,  unless  they 
vcrit,  in  eum  poenam  solidonun  quin-  have  first  obtained  permission  from 
quaginta  constituit.  the  pra>tor;  and  he  subjects  persons 

who  summon  them  without  having 
obtained  the  prartor's  permission,  to 
a  penalty  of  fifty  solidi, 

Gai.  ir.  40 ;  D.  ii.  4.  I ;  D.  ii.  4.  4.  1 ;  D.  ii.  4.  24. 

The  consequences  of  infamy  were  to  prevent  the  guilty  person 
from  being  a  witness,  receiving  any  public  honours,  or  bringing 
a  public  prosecution.  We  have  also  seen  (Tit.  13.  11)  tha^ 
previous  to  the  legislation  of  Justinian,  a  person  declared  in- 
famous could  not  appear  as  procurator  in  the  cause  of  another. 


Tit.  XVII.    DE  OFFICIO  JUDICIS. 

Superest  ut  de  officio  judicis  dis-  It  remains  to  treat  of  the  office  of 

piciamus.     Et  quidem  imprimis  ilUid  the  judge.     His  first  care  ought  to 

obser\'are  debet  judex,  ne  aliter  judi-  be,  never  to  judge  otherwise  than  ac- 

cet  quam  legibus  aut  constitutionibus  cording  to  the  laws,  the  constitutionB, 

aut  moribus  proditum  est.  or  customar>'  usage. 

D.  V.  1.  40.  1 ;  D.  xlviii.  10.  I.  3. 

Judex  qui  contra  sacras  principum  confttitutioneH,  contra 
jus  publicum  quod  apud  ne  recitatum  est,  pronunciat,  in 
insulam  deportatur,     (Paul.  Sent,  v.  25.  4.) 

If  the  judge  gave  a  sentence  manifestly  wrong,  or  if  the 
sum  were  fixed  in  the  condemnation  by  the  preetor,  and  the 
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judge  condemned  the  defendant  in  a  different  sum  (see  Tit.  4.  9), 
the  sentence  was  treated  as  void  without  any  appeal  being 
necessary.  If  the  judge  was  mistaken,  as,  for  instance,  in  the 
mode  in  wliich  he  regarded  some  fact,  an  appeal  was  allowed, 
which  had  to  he  brought  within  two  days  (prolonged  to  ten 
days  by  Justinian  in  Nov.  23)  after  the  sentence,  or  three  days 
if  a  procurator,  and  not  the  party  himself,  had  conducted  the 
suit.  The  appeal  lay  from  the  judge  back  to  the  prsetor,  from 
the  proctor  to  the  senate,  or,  in  later  times,  to  the  council  of  the 
emperor  with  the  pnetorian  prefect  as  its  head  judge,  and  finally 
to  the  emperor  himself.     (See  Puchta.  Instil.  2.  256.) 

1.  Consequently,  in  a  noxal  action, 
if  he  thinks  the  master  onght  to  be 


1.  Ideoqae  si  noxali  judicio  ad(lic< 
tus  est,  observare  debet,  ut  si  con- 
demn and  iis  videatur  dominus,  ita  de- 
beat  condemnare :  Publium  Mfleviiim 
Lucio  Titio  decern  aureos  con<lemno, 
aut  noxam  dedere. 


condemned,  he  onght  Uius  to  shape 
the  condemnation :  ^  I  condemn  Pub- 
lius  Mnivius  at  the  suit  of  Lucius 
Titius  to  pay  ten  aurei^  or  to  abandon 
tlie  cause  of  the  injury." 
D.  xlii.  1.  6.  1. 


2.  Et  si  in  rem  actum  sit,  sive  con- 
tra petitorem  judicaverit,  absolvere 
debet  possessorem  ;  sive  contra  pos- 
sessorera,  jubere  cum  debet  ut  rem 
ipsani  restituat  cum  fructibus.  Sed 
si  possessor  neget  in  pr«?senti  se  re- 
st ituere  posse,  et  sine  fnistratione  \\- 
debitur  tempus  rustituendi  causa  pe- 
tcre,  indulgendum  est  ei,  ut  taraen 
de  litis  avstimatione  caveat  cum  lide- 
jussore,  si  intra  tempus  quod  ei  da- 
tum est  non  restituisset.  Et  si  here- 
ditas  petitA  sit,  eadem  circa  fructus 
interveniunt,  qu«i  diximus  interve- 
nirc  in  singulRrum  rerum  petitione : 
illorum  autem  iVuctuum  quos  culpa 
sua  possessor  non  perceperit,  in  utra- 
que  actiono  eadem  ratio  pene  liabe- 
tur,  si  pnedo  fuerit ;  si  vero  bona  fide 
possessor  fuerit,  non  habetur  ratio 
consumptorum,  neque  non  percepto- 
rum.  Post  inchoatam  autem  peti- 
tionem,  etiam  illorum  fructuum  ratio 
habetur  qui  culpa  possessoris  per- 
cept! non  sunt,  vel  percepti  con- 
sumpti  sunt. 


t).  VI.  1.  17.  1 ;  iVvr  1.  35.  1 


2.  Tn  a  real  action,  if  he  deter- 
mines against  the  claimant,  he  ought 
to  absolve  the  possessor;  if  against 
the  possessor,  he  ought  to  order  tlie 
possessor  to  give  up  the  tiling  itself 
together  with  the  fruits.  Bnt  if  the 
possessor  states  that  it  is  out  of  his 
power  to  give  up  the  thing  at  once, 
and  his  request  for  delay  seems  ho- 
nestly made,  the  indulgence  should 
be  accorded  him ;  but  he  must  first 
furnish  b.  fidejussor  to  give  security  to 
the  amount  of  the  value  of  the  tiling 
in  dispute,  in  case  he  should  not  re- 
store it  within  tlie  time  allowed  him. 
Jf  it  is  an  inheritance  that  is  claimed, 
the  rules  with  regard  to  the  fruits 
are  the  same  as  those  we  have  laid 
down  in  the  case  of  particular  things. 
Of  the  fniits  not  gathered  by  the 
fault  of  the  possessor,  account  is 
taken  almost  in  the  same  way  in  both 
actions,  when  the  possession  is  mala 
Jide,  The  bona  fide  possessor  has 
not  to  account  for  fruits,  whether 
consumed  of  not  gathered.  .But 
from  the  time  when  the  claim  is 
made,  the  possessor  has  to  account 
for  all  fruits  not  gathered  through 
his  fault,  or  gathered  and  consumed. 

D.  vi.  1.02.  1;  G.  iii.  32.  22. 


The  inheritance  was  a  universlfas  rehim  which  could  re- 
ceive augmentation  and  undergo  diminutioiis  without  ceasing 
to  be  the  same.    Fructus  augent  hereditatem.  (D.  v.  3. 20.  31.) 
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It  was  therefore  very  natural  that  the  fructus  should  be  included 
in  the  order  of  the  judge  for  the  restitution  of  the  inheritance. 
But  we  miglit  have  expected  that  there  would  have  been  a 
separate  remedy  necessary  for  the  firuits  of  a  particular  thing, 
and  we  know  that  separate  remedies  were,  as  a  matter  of  fact, 
had  recourse  to.  (G.  iv.  9.  8.)  And  it  has  been  said  that  the 
necessity  of  bringing  a  vindicatio  against  the  malajide  pos- 
sessor of  a  particular  thing  if  the  fruits  were  still  existing,  or  a 
condictio  if  they  were  not,  was  what  distinguished  the  case  of 
the  malajide  possession  of  a  particular  thing  from  that  of  an 
inheritance,  and  that  it  is  this  which  made  the  qualifying  word 
pene  to  be  inserted  in  the  words  of  the  text  {eadem  ratio  pene 
hahetur).  But  the  text  speaks  too  decidedly  of  the  arbitrium 
of  the  judge  ordering  the  restitution  of  the  fruits  of  a  particular 
thing  (rem  reatituat  cum  fructihus)  to  allow  of  our  admitting 
this,  or  of  our  doubting  that,  if  there  were  special  remedies 
adopted  for  the  recovery  of  the  fruits  of  a  particular  thing,  yet 
that  they  could  be  ordered  to  be  restored  by  the  arbitrium  of 
the  judge.  What  the  words  eadem  pene  ratio  refer  to  is  not 
easy  to  say.  Ducaurroy  thinks  that  they  may  have  reference 
to  die  lesser  degree  of  severity  with  which  an  account  of  fruits 
not  gathered  was  exacted  in  the  case  of  an  inheritance,  the  pos- 
sessor not  being  accountable  for  all,  but  only  for  those  which  it 
could  be  fairly  said  he  ought  to  have  gathered.  (D.  v.  3. 25.  4.) 
Justinian  here  says  that  the  position  of  a  bona  fide  possessor 
was  the  same  in  the  case  of  an  inheritance  and  of  a  particular 
object;  for  that  in  neither  case  was  he  answerable  for  fruits 
gathered  and  consumed.  But  this  was  not  the  case  after  a 
senatuH'Consultum  made  in  the  time  of  Hadrian  (D.  v.  3. 20.  6), 
which  made  the  bona  fide  possessor  of  an  inheritance  answerable 
for  all  that  he  had  profited  by  (D.  v.  3.  28);  and  he  was  there- 
fore answerable  for  the  fruits  he  had  consumed.  Perhaps  the 
text  may  be  based  on  some  passage  in  the  writings  of  a  jurist 
who  wrote  before  the  senatus-consultum  was  made. 


3.  Si  ad  exbibendum  actum  faerit, 
non  sufficit  si  exhibeat  rem  is  cum 
quo  actum  est ;  sed  opus  est  ut  etiam 
rei  causam  debeat  exhibere,  id  est,  ut 
earn  causam  babeat  actor  quam  babi- 
turns  esset,  si  cum  primum  ad  exbi- 
bendum egissit,  exhibita  res  fuisset : 
ideoque  si  iutex  moras  usucapta  sit 
res  a  possessore,  nibilominus  con- 
demn abitur.  Pneterea  fructus  medii 
temporis,  id  est,  ejus  quod  post  ac- 
ceptum  ad  exbibendum  judicium  ante 
rem  judicatam  intercessit,  rationem 
habere  debet  judex.    Quod  si  neget 


d.  In  tbe  action  ad  exhibendum  it  is 
not  sufficient  that  tbe  defendant  ex- 
hibits the  tiling,  but  ho  must  also 
exhibit  everything  derived  from  the 
thing,  that  is,  he  must  place  the 
claimant  in  the  same  position  as  he 
would  have  been  in,  if  the  thing  had 
been  exhibited  immediately  on  the 
demand  being  made.  If,  theroforei 
during  the  delay,  the  possessor  com- 
pletes the  usucapion  of  the  thing,  he 
will  still  be  condemned.  The  judge 
ought  also  to  make  him  account  for 
the  fhiits  of  the  intermediate  time, 
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is  cum  quo  ad  exhibcndom  actum  est, 
in  pni'Hfnti  exhiberc  posso,  et  tcmpus 
exhibcndi  causa  petat,  idquo  sine 
fniNtratioDe  postnlarc  vidcaiur,  dari 
et  debt'tf  ut  tainen  caveat  se  restitu- 
turum.  Quod  si  n&jue  statim  jussu 
judicis  rem  exhibeat,  Deque  postoa 
exhiliiturum  Be  caveat,  eondemnandus 
811  in  id  quod  actoris  intererat  ab  ini- 
tio rem  exhibitam  ease. 


I).  X.  4.  9.  5,  6  ; 

4.  Si  familiie  erciscundo*  judicio 
actum  sit,  siugulas  res  sin^ilis  here- 
dibus  a<ljudicarc  debet;  ct  si  in  altc- 
rius  persona  praigravarc  vidoatur  ad- 
judioatio,  debet  hunc  invicem  colieredi 
certa  pecunia,  sicut  jam  dictum  est, 
condemnare.  £o  quoque  nomine  co- 
fa  eredi  quisque  suo  eondemnandus 
est,  quod  solus  fructus  bereditarii 
fundi  pcrcepit,  aut  rem  hereditariam 
corruperit  aut  consumpserit.  Qua3 
quidem  similiter  inter  pluros  quoque 
quam  duos  coheredes  subsequuntiur. 


that  is,  of  the  time  elapsed  between 
the  granting  the  action  ad  exhibfndum 
and  the  sentence.  If  the  defendant 
states  that  it  is  out  of  liis  power  to 
make  the  exhibition  immediately,  and 
his  request  for  delay  seems  honestly 
made,  he  should  have  time  given  hini, 
but  he  must  first  give  security  that 
he  will  give  the  thing  up.  But  if  he 
neither  exhibits  the  thing  at  once, 
upon  the  order  of  tlie  judge,  nor  gives 
security  for  exhibiting  it  aften»'ards, 
he  must  be  condemned  in  an  amount 
equivalent  to  the  interest  of  the 
claimant  in  having  it  exhibited  ini> 
mediately. 

D.  X.  4.  1-J.  4,  5. 

4.  In  the  ncxion /ami lite  erciseund^^ 
he  ought  to  adjudge  each  object  to 
each  heir  separately,  and,  if  any  one 
heir  has  more  than  his  share  adjudged 
him,  the  jndpre  ought,  as  we  have 
said  above,  to  condemn  him  to  pay  his 
coheir  a  fixed  sum  as  an  e<iuivalent. 
So,  too,  an  heir  ought  to  be  condemned 
to  make  compensation  to  his  coheirs, 
who  has  alone  enjoyed  the  fruits  of 
the  land  of  the  inheritance,  or  has 
damaged,  or  con^^umed  anything 
forming  part  of  the  inheritance.  And 
these  rules  apply,  whether  the  coheirs 
are  two  or  more. 


I).  X.  2.  51,  02.  2. 

As  to  the  oflBce  of  the  judge  in  the  three  actions  noticed  in 
this  and  the  two  succeeding  paragraphs,  sec  Introd.  sec.  105. 


5.  Eadem  intorveniunt,  et  si  com- 
muni  dividundo  de  pliuibus  rebus 
actum  fueriL  Quo<l  si  de  una  re, 
veUiti  fun  do,  si  quidem  isto  fundus 
coumiode  re<?ionibus  divisioncm  reci- 
piat,  partes  ejus  singulis  adjudicnre 
debet,  et  si  unius  pars  pra^gravare 
videbitur,  is  iuNicem  certa  pecunia 
alt4?ri  eondemnandus  est.  Quod  si 
commode  dividi  non  possit,  veluti 
homo  forte  aut  mulus  erit  de  quo 
actum  sit,  tunc  totUH  uni  ad,iudicandus 
est,  et  is  invicem  alteri  certa  pecimia 
eondemnandus. 


5.  It  is  the  same  in  the  action 
rommuni  dividundo  for  the  division  of 
a  number  of  things.  If  there  is  only 
one  object  to  1)0  divided,  for  instance, 
a  piece  of  land,  the  judge  ought,  if 
the  land  easily  admits  of  division,  to 
adjudge  their  respective  shares  to  the 
several  co-proprietora.  And  if  one  of 
them  receives  too  large  a  share,  the 
judge  ought  to  order  him  to  pay  a 
sum  of  money  as  compensation  to  the 
other.  If  the  thing  is  one  tliat  can- 
not bo  advantageously  divided,  as,  for 
instance,  a  slave  or  mule,  then  tlie 
whole  must  be  adjudged  to  one,  and 
the  other  must  bo  condemned  to  pay 
a  fixed  sum  a<?  compensatirm  tr»  the 
other. 


D.  X.  2.  55  ;  C.  iii.  07.  i). 
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6.  Si  finium  regnndoram  actnm 
fuerit,  dispicere  debet  judex  an  ne- 
cessaria  sit  adjudicatio:  qiuB  sane 
uno  casu  necessaria  est,  si  evidentio- 
ribus  finibus  distingui  agros  commo- 
dius  sit,  quam  olim  fuissent  distinct! ; 
nam  tunc  necesse  est  ex  alterius  agro 
partem  aliquam  alterius  agri  domino 
a^judicari,  quo  casu  conveniens  est 
at  is  alteri  certa  pecunia  debeat  con- 
demnari.  £o  quoque  nomine  dam- 
nandus  est  quisque  hoc  judicio,  quod 
forte  circa  fines  aliquid  malitiose 
commisit,  verbi  gratia,  quia  lapides 
finales  furatus  est,  vel  arbores  finales 
cecidiL  Contumacise  quoque  nomine 
quisque  eo  judicio  conderanatur,  ve- 
luti  si  quis  jubente  judice  metiri 
agros  passus  non  fuerit 


6.  In  the  action  ^ntum  regundorum 
the  judge  ought  to  examine  if  the  ad- 
judication is  necessary,  and  it  is  so 
only  in  one  case,  viz.  if  it  would  be 
advantageous  that  the  boundaries 
should  be  more  clearly  marked  than 
before.  In  that  case  it  becomes  ne- 
cessary to  a4iudge  to  one  party  a  por- 
tion of  the  field  of  Uie  other,  and 
consequently  the  person  to  whom  it 
is  adjudged  ought  to  be  condemned 
to  pay  a  fixed  sum  as  compensation 
to  the  other.  In  this  action  he  ought 
also  to  be  condemned  who  has  frau- 
dulently interfered  with  the  bounda- 
ries, as,  for  instance,  by  canning  off 
the  boundary  stones,  or  cutting  down 
the  trees  that  mark  the  hmit.  A 
person  may  be  also  condemned  by 
this  same  action  for  contumacy,  who, 
in  defiance  of  the  order  of  the  judge, 
opposes  ^the  measurement  of  the 
fields. 

D.  X.  1,  2. 1 ;  D.  X.  1.  3,  4.  3,  4. 

7.  Quod  autem  istis  judiciis  alicui  7.  In  these  actions,  anything  ad- 

ac^udicatum  8it,Jd  statim  ejus  fit  cui      judged  becomes  at  once  ilie  property 
ac^udicatum  est.  of  the  person  to  whom  it  is  adijudgcd. 

See  introductory  note  to  Bk.  ii.  Tit.  1 . 


Tit.  XVIII.    DE  PUBLICIS  JUDICIIS. 


Fublica  judicia  neque  per  actiones 
ordinantur,  neque  omnino  quidquam 
simile  habent  com  ceteris  judiciis  de 
quibus  locuti  sumus,  magnaque  diver- 
sitas  est  eorum  et  in  instituendis  et 
in  exercendis. 


Public  prosecutions  are  not  intro- 
duced by  actions,  and  bear  no  resem- 
blance to  the  other  legal  remedies  of 
wliich  we  have  been  speaking.  There 
is  a  great  difierenco  between  them 
both  in  the  mode  in  which  they  are 
begun  and  in  that  in  which  they  are 
carried  on. 


The  subject  of  public  prosecutions  is  foreign  to  a  treatise 
which,  like  the  Institutes,  professes  to  treat  only  of  private 
law.  It  is  not  noticed  at  all  in  the  Institutes  of  Gains,  and 
is  treated  in  a  very  cursory  manner  in  this  Title.  For  the  com- 
prehension of  this  Title,  it  will  be  sufficient  to  observe  that,  in 
the  latter  times  of  the  Republic  and  in  the  first  years  of  the 
Empire,  a  series  of  laws  was  made,  fixing  the  penalty  to  be 
attached  to  particular  crimes,  and  prescribing  the  procedure  to 
be  employed  in  the  trial.  Many  of  these  laws  are  briefly 
alluded  to  in  this  Title ;  and  it  was  the  trials  conducted  under 
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their  provisions  that  alone  received  the  name  oi  puhlicajudicia. 
Under  the  Empire,  most  of  tlie  crimes  not  coming  under  these 
special  laws,  and  especially  those  provided  against  by  a  senatus- 
consult nm  or  constitution,  were  judged  by  the  prcetor  or 
pr<pfectu8  urhi  in  a  more  summary  method.  The  judicium 
was  then  said  to  be,  not  publicum,  but  crtra  ordinem ;  and 
gradually  the  method  of  procedure  prescribed  by  the  law  for 
the  different  jmblica  judicia  fell  into  desuetude,  and  nothing 
was  retained  of  the  special  laws  but  the  penalty  they  fixed 
(D.  xlviii.  1. 8.),  the  procedure  being  the  same  as  in  the  judicia 
extraordiftaria . 

1.  PaLlica  autem  dicta  sunt,  qnnd  1.  Tliov  are  called  public,  becanse 

ciiivis    ex    populo    eiecutio    eoruni      generally   any  citizen  may  institute 
plorumque  datur.  tbcm. 

D.  xxiii.  2.  43.  10. 

There  w^ero  certain  persons  excluded  from  the  right  of 
bringing  a  criminal  accusation ;  for  instance,  women,  unless  the 
injury  complained  of  was  done  to  themselves  or  their  near  rela- 
tions, and  persons  below  the  age  of  puberty,  persons  made  in- 
famous by  a  judicial  sentence,  and  persons  so  poor  as  not  to 
possess  fifty  aurei,  (D.  xlviii.  2.  2.  8  and  10.)  But,  generally 
speaking,  it  was  the  right  of  any  one  to  make  a  criminal  charge, 
although  ho  might  be  totally  unconnected  by  any  ties  with  the 
person  who  suffered  from  the  crime. 


2.  Publiconim  judicionim  qna'dam 
capitalia  sunt,  qun?dam  non  capitalia. 
Capitalia  dicimiis,  qun>  ultimo  sup- 
plicio  atliciunt,  vel  aqua>  et  ignis 
interdicUone,  vel  deportatione,  vel 
metallo;  cetera,  si  quara  infamiam 
irmgant  cum  damno  pecuniario,  Iik'C 
publica  quidem  sunt,  non  tamcn  capi- 
talia. 


2.  Some  public  prosecutions  are 
capital,  some  are  not.  We  term  capi- 
tal tbose  which  involve  the  extreme 
punislmient  of  the  law,  or  the  inter- 
diction fnim  fire  and  water,  or  depor- 
tation, or  the  mines.  Those  whicli 
carry  with  them  infamy  and  a  pecu- 
niary penalty,  are  public,  but  not 
capital. 


D.  xlviii.  1,  2. 


3.  Publica  autem  sunt  booc:  lex 
Julia  ma^iestatis,  quffi  in  eos  qui  con- 
tra imperatorem  vel  ri>mpiiblicam 
aliquid  moliti  sunt,  suum  vigorem 
extendit.  Ili^jus  poena  animoB  amis- 
sionem  sustinet,  et  mcmoria  rei  etiam 
post  mortem  damnatur. 


3.  The  following  laws  have  refer- 
ence to  public  prosecutions.  The 
lex  Julia  mnjeittatiSy  which  subjects  to 
its  severe  provisions  all  who  attempt 
anything  against  the  Emperor  or 
State.  The  penalty  it  inflicts  is  the 
loss  of  life,  and  the  memory  of  tlie 
guilty  is  condemned  even  after  his 
death. 


D.  xlviii.  4.  11. 


The  lex  Julia  majesfaiis  was  passed  in  the  time  of  Julius 
Cfflsar.     (D.  xlviii.  4.) 
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Aliquid  moliti  sunt.     The  design,  without  any  overt  act,  was 
enough  to  sustain  the  charge. 

Etiam  post  mortem.     (See  Bk.  iii.  Tit.  1.  5.) 


4.  Item  lex  Julia  de  adulteriis 
coercendls,  quse  non  solum  temera- 
tores  alienarum  nuptiarum  gladio 
punit,  Bed  et  eos  qui  cum  masculis 
nefandam  libidiuem  excrcere  audent ; 
Bed  eadem  lege  Julia  etiam  stupri 
flagitium  punitur,  cum  quia  sine  vi 
vel  virginem  vel  viduam  honeste  vi- 
Tentem  stupraverit  Pcenam  autem 
eadem  lex  irrogat  peccatoribus,  si 
honesti  sunt,  publicatiouem  partis 
dimidiaB  bonorum;  si  bumiles,  cor- 
poris coercitionem  cum  relegatione. 


4.  Also  the  Ux  Julia  de  adulteriis, 
vbich  punishes  with  death  not  only 
those  who  defile  the  marriage  bed, 
but  those  also  who  give  themselves 
up  to  works  of  lewdness  with  their 
own  sex.  The  same  law  also  pu- 
nishes the  seduction  without  violence 
of  a  virgin,  or  of  a  widow  of  honest 
character.  The  penalty  upon  offenders 
of  honourable  condition,  is  the  con- 
fiscation of  half  their  fortune,  upon 
those  of  low  condition,  corporal  pu- 
nishment and  relegation. 


D.  xhiii.  34,  pr.  and  1. 

The  lea:  Julia  de  adulteriis  belongs  to  tlie  time  of  Augustus, 
about  B.C.  167. 

Gladio  pun  it.  The  lex  Julia  only  punished  the  guilty  with 
confiscation  of  a  portion  of  tlieir  property  and  relegation. 
(Paul.  Sent,  ii.  26.  14.)  Constantino  afl&xed  the  graver 
penalty.     (C.  ix.  9.  81.) 


5.  Item  lex  Cornelia  de  sicariis, 
quffi  homicidas  ultore  ferro  perse- 
quitur,  vel  eos  qui  hominis  occidendi 
causa  cum  telo  ambulant  Telum 
autem,  ut  Gains  noster  in  interpret 
tatione  legum  Duodecim  Tabulanim 
Bcriptum  reliquit,  vulgo  quidem  id 
appellatur,  quod  ab  arcu  mittitur; 
Bed  et  omne  significatur  quod  manu 
cujusdam  mittitur.  Sequitur  ergo  ut 
lapis  ct  ligpium  et  femim  hoc  nomine 
contineatur,  dictumque'ab  eo  quod  in 
longinquum  mittitur,  a  Gneca  voce 
ofirh  rov  njKov.  Et  banc  significatio- 
nem  invenire  possumus  et  in  Gra^co 
nomine :  nam  quod  nos  telum  appel- 
lamns,  illi  /ScXor  appellant  airh  rov 
poKktaBM.  Admonet  nos  Xeno- 
phon,  nam  ita  scribit:  luii  rii  fiikri 
ifiov  i<f>€p€TO,  \6yxaif  ro^tiara^ 
frffKvb6yai^  irXfloroft  dc  Kai  \iBoi. 
Sicarii  autem  appellantur  a  sica,  quod 
significat  ferreum  cultrum.  Eadem 
lege  et  venefici  capite  damnantur,  qui 
artibus  odiosis  tam  venenis  quam 
susurris  magicis  homines  occiderint, 
vel  mala  medicamenta  publice  ven- 
diderint. 


5.  Also  the  lex  Cornelia  de  sicariis 
which  strikes  with  the  sword  of  ven- 
geance those  who  for  the  purpose  of 
killing  a  man  go  armed  with  a  telutn. 
By  telum,  according  to  the  interpre- 
tation given  by  our  Gains  in  his  com- 
mentaries on  the  Twelve  Tables,  is 
ordinarily  meant  anything  that  is 
shot  from  a  bow,  but  it  equally  sig- 
nifies anything  sent  from  the  hand. 
Thus,  a  stone,  a  piece  of  wood,  or  of 
iron,  is  included  in  the  meaning  of 
the  term,  for  it  merely  implies  some- 
thing impelled  to  a  distance,  beinff 
derived  from  the  Greek  word  njXov. 
And  the  corresponding  word  in  Greek 
has  the  same  signification,  for  what 
we  call  telum,  they  call  /SfXof,  from 
fiaXXtaBtu,  as  we  may  learn  from 
Xenophon,  who  says  **they  carried 
/ScXi;."  viz.  spears,  arrows,  slings, 
and  a  great  quantity  of  stones.  As- 
sassins are  called  sicarii  from  sica,  a 
short  sword.  By  the  same  law,  poi- 
soners are  condemned  who  by  hate- 
ful arts  use  poisons  or  magic  charms 
to  kill  men,  or  publicly  seU  hurtful 
drugs. 
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D.  xlviii.  e.  1 ;  D.  1.  10.  233.  2. 

Lex  Cornelia  de  sicariis,  passed  during  the  dictatorsliip  of 
Svllu,  B.C.  80. 


0.  Another  law^  the  lex  Pompeia  de 
parricidiis,  intliots  on  the  most  hor- 
rible of  crimes,  a  Bin^^lar  punifth- 
rnont.  It  proviiles,  tliat  any  one  who 
lias  hastened  the  death  of  a  parent 
or  child,  or  of  any  other  relation 
whose  murder  is  legally  termed  par- 
ricide, whether  he  acts  openly  or 
secretly,  and  wlioever  instigates,  or  is 
an  accomplice  in  the  commission  of 
the  crime,  although  a  stranger,  shall 
tmderpo  the  penalty  of  parricide. 
He  will  be  punished,  not  by  the 
sword,  nor  by  lire,  nor  by  any  ordi- 
nary mode  of  punishment,  but  he  is 
to  be  sown  up  in  a  sack  with  a  dog,  a 
cock,  a  viper,  and  an  ape,  and  in- 
closed in  this  horrible  prison  be  is  to 
be,  according  to  the  nature  of  the 
place,  thrown  into  the  sea,  or  into  a 
river,  that  even  in  his  lifetime  he 
may  begin  to  be  deprived  of  the  use 
of  the  eU'ments,  and  that  the  air 
may  be  denied  to  him  wliile  he  lives, 
and  the  earth  when  he  dies.  He  who 
kills  other  persons  allied  to  him  by 
cognation  or  alliance,  shall  undergo 
the  penalty  of  the  Ux  Cornelia  de 
sivariis. 

]).  xlxiii.  9.  1.0;  C.  ix.  17. 

Lex  Potnpeia  de  parricidiifi,  passed  in  the  coDsuIsIiip  of 
Pompoius,  B.C.  62.  The  puinshmeiit  nieutioned  in  tlie  text  is 
boiTowed  from  the  legislation  of  tlie  Twelve  Tables.  The 
/ex  Pompeia,  under  the  term  parricidium,  embraced  the  murder 
of  any  ascendant  of  a  husband  or  wife,  of  consahrini,  of  a  step- 
father, stop-motlier,  father-in-law,  mother-in-law,  &c.,  of  a  patron, 
and  of  a  chihl  if  killed  by  the  mother  or  grandfather,  bat  not 
if  killed  by  the  father.  (D.  xlviii.  9.  1.)  If  there  was  no  river 
at  hand,  the  offender  wiis  torn  to  pieces  by  wild  beasts.  (D. 
xlviii.  9.  9.) 


G.  Alia  dfinde  lex  asperrimum 
crimen  nova  po-na  perscquitiur,  qun? 
Pompeia  de  parricidiis  vocatiur.  (^ua 
cavetur,  ut  si  (piis  ])an^nti.s  aut  lilii, 
aut  omnino  alTectionis  ejus  quic 
nuncupatiiinc  parricidii  continetur, 
fata  properaverit,  sive  clam  sive 
paluni  id  ausus  fuerit,  noc  non  is 
ctijns  dolo  malo  id  factum  est,  vel 
conseius  criminis  existit,  licet  ex- 
tnincus  sit,  ptpiia  parricidii  puniatur. 
Kt  ncque  pladio  neque  ijrnibus  ntN]ue 
ulla  alia  s<d(>nini  pn'na  subjiciatur, 
si'd  iiisutus  cult>o  cum  cane  et  gnllo 
gullinaceo  et  ripera  et  siniin,  ci  inter 
cas  ferales  angustias  coniprehensus, 
secundum  quod  re^ionis  qualitas  tu- 
lerit,  vol  in  vicinum  niaro  vel  in  am- 
liv.iw  prf»jiciatur:  ut  omnium  clemen- 
tomm  usu  vivus  carero  incipiat,  et  ei 
cu'lum  superstiti  et  terra  mortuo 
auloratur.  Si  quis  aut^m  alias  cog- 
natione  vel  atlinitate  coujunctas  per- 
sonas  iiecaverit,  pccnam  legis  Cur- 
nehii.'  de  sieariis  sustinebiL 


7.  Item  lex  Cornelia  de  falsis,  qua* 
etiam  tostamentaria  vocalur,  poenam 
irrogat  ei  qui  test  amentum  vel  aliud 
instrumontum  falsum  scripserit,  sig- 
nificaverit,  recitaverit,  subjecerit ; 
quive  signum  adulterinum  fecorit, 
sculpserit,    expresserit    sciens    dolo 


7.  Also  the  hx  Cornelia  de  falsis^ 
otherwise  called  Ushtmentaria,  pun- 
ishes any  one  who  shall  have  written, 
sealed,  read,  or  substituted  a  false 
testament,  or  any  other  instrument, 
or  shall  have  made,  cut,  or  impressed 
a  false  seal,  knowingly  and  wilfully 
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malo.  Ejiisque  Icgis  pGF>na  in  servos 
ultimuni  supplicium  est  (quod  etiam 
in  lope  de  sicariis  et  venetids  scrva- 
tor),  inliberos  vero  deportatio. 


The  penalty  is,  upon  a  slave,  the  ex- 
treme punisliment  of  the  law,  as  is 
pronounced  hy  tlie  lex  Cornelia  upon 
assassins  and  poisoners;  that  upon 
freemen  is  deportation. 


D.  xlviii.  10.  1.  13.  10.  1. 


Lex  Cornelia  de  /alsis,  or  Corvelia  testamentaria,  was 
passed  under  the  dictatorship  of  Sylla,  B.C.  80. 


8.  Item  lex  Julia  de  vi  puhlica  seu 
privata  ad  versus  eos  exoritur,  qui 
vim  vel  armatam  vel  sine  armis  com- 
miserint:  sed  si  quidem  armata  vis 
arguatiu*,  deportatio  ei  ex  lege  Julia 
de  vi  publlea  irrogatur ;  si  vero  sine 
armis,  in  tertiam  partem  bonorum 
puhlicatio  imponitur.  Sin  autem  per 
vim  raptus  Virginia  vel  vidnse  vel 
sanctimonialis  vel  alterius  fuerit  per- 
petratus,  tunc  et  peccatores  et  ii  qui 
opem  Hagitio  dederunt,  capite  puni- 
untur,  secundum  nostra;  constituti- 
onis  definitionem  ex  qua  hoc  apertios 
est  scire. 


8.  Also  the  lex  Jnlia  de  vi  puhlica 
seu  privata  punishes  those  who  are 
guilty  of  violence,  whether  with  armed 
force  or  without  For  violence  with 
armed  force,  the  penalty  inflicted  by 
the  lex  Julia  de  ri  publico  is  deporta- 
tion. For  violence  without  arms,  it  is 
the  confiscation  of  a  third  of  the 
offender's  property.  But  in  case  of 
the  rape  of  a  virgin,  a  widow,  a  per- 
son devoted  to  religion,  or  any  one 
else,  both  the  ravishers  and  all  who 
liave  aided  in  the  commission  of  the 
crime  are  punished  capitally,  accord- 
ing to  the  provisions  of  our  constitu- 
tion, in  which  may  be  found  fuller 
information  on  this  head. 


D.  xlviii.  0. 10.  2 ;  C.  ix.  13. 1,  pr.  and  foil. 

Lex  Julia  de  ri,  passed  in  the  time  of  Julius  Ccesar  or 
Augustus,  hut  its  exact  date  is  not  known. 


9.  Item  lex  Julia  i>eculatus  eos 
punit,  qui  pecuniam  vel  rem  publi- 
cam  vel  sacram  vel  religiosam  furati 
fuerint.  Sed  si  quidem  ipsi  judices 
tempore  administrationis  publicas 
pecunias  subtraxerint,  capitali  ani- 
madversione  puniantur;  et  non  so- 
lum hi,  sed  etiam  qui  ministerium 
eis  ad  hoc  exhibuerint,  vel  qui  sub- 
tractas  ab  his  scientes  susceperint. 
Alii  vero  qui  in  banc  legem  incide- 
rint,  poena*  deportationis  subjugantur. 


0.  Also  the  lex  Julia  de  peculatu, 
punishes  those  who  have  stolen  pub- 
lic money,  or  anything  sacred  or  reli- 
gious. Magistrates,  who,  during  the 
time  of  their  administration,  have 
stolen  the  public  money,  are  pu- 
nishable capitally,  as  also  are  all  who 
aid  them  in  their  robbery,  or  who 
receive  tlieir  plunder  from  them. 
Other  persons  who  offend  against 
this  law  are  subject  to  the  penalty  of 
deportation. 


D.  xlvui.  13.1.3;  C.  ix.  28. 

Lex  Julia  peculatas,  Tlie  exact  state  of  this  law  is  also 
unknown.  It  probably  belongs  to  the  same  epoch  as  the  lex 
Julia  de  vi. 


10.  Est  et  inter  puhlica  judicia  lex 
Fabia  de  plagiariis,  qufl?  interdum 
capitis  pcenam  ex  sacris  constitutioni- 
bus  irrogat,  interdum  leviorem. 


10.  There  is  also  the  lex  Fabia  de 
plagiariis,  which  inflicts,  in  certain 
cases,  capital  punishment  according 
to  the  constitutions,  sometimes  a 
lighter  punishment. 
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C.  ix.  20.  7. 


Cicero  refers  to  this  law  (pro  Sabirio,  3),  but  nothing  more 
is  known  of  it.  A  phiffiarius  was  one  who  knowingly  kept  in 
irons,  or  confined,  sold,  gave,  or  bought  a  citizen  (whether  free- 
born  or  a  froedman)  or  the  slave  of  another. 


11.  Sunt  pncterea  publica  judicia, 
lex  Julia  ambitus,  lex  Julia  repetun- 
darum,  ct  lex  Julia  de  annona,  ct  lex 
Julia  do  residuis :  quae  de  certis  capi- 
tulis  loquuntur,  et  aninKC  quidcm 
amissionem  non  irrogant,  aliis  autem 
pa'niM  cos  subjiciunt  qui  pra'cepta 
earum  neglexerint 


11.  The  foUowiDg  laws  also  pertain 
to  public  prosecutions :  the  lex  Julia 
de  ambitii,  the  lex  Julia  repetHndarufm, 
the  lex  Julia  de  annona^  and  the  lex 
Julia  de  residuis.  These  laws  apply 
to  certain  special  cases,  and  do  not 
carry  with  tJiem  the  punishment  of 
death,  but  lesser  punishments  against 
offenders. 


D.  xlviil  11 ;  D.  xlviii.  13.  2.  4,  6  ;  D.  xlviii.  32.  2,  pr.  and  foU ;  D.  xlviiL  14. 

Lex  Julia  de  ambit u,  made  in  the  time  of  Augustas,  to 
repress  illegal  methods  of  seeking  oflBces.     (D.  xlviii.  14.) 

Lex  Julia  repetundarum^  made  in  the  time  of  Julius  Ceesar, 
to  punish  magistrates  or  judges  for  receiving  bribes. 

Lex  Julia  de  annona,  made  to  repress  combinations  for 
heightening  the  price  of  provisions. 

Lex  Julia  de  residuis,  made  to  punish  those  who  gave  an 
incomplete  account  of,  or  misappropriated,  public  monies  com- 
mitted to  their  charge.     (D.  xlviii.  13.  2.)  ^ 

It  is  uncertain  whether  these  last  two  laws  belong*  to  the  time 
of  Julius  Ceesar  or  of  Augustus. 


12.  Sed  de  publicis  judiciis  hire 
exposuinius,  ut  vobis  possibilo  sit 
sunimo  digito  et  quasi  per  indicem 
ea  tetigisse :  alioquin  diligentior  eo- 
nim  scientia  vobis  ex  latioribus  Di- 
gestorum  seu  Pandectanim  libris, 
Deo  propitio,  adveutura  ebL 


12.  This  notice  of  public  prosecu- 
tions has  only  been  meant  to  give 
you  the  merest  sketch  that  might 
scn'e  you  as  a  guide  to  studying 
them.  You  may,  with  the  blessing 
of  God,  gain  a  more  complete  know- 
ledge of  tliem  from  the  foller  account 
given  in  the  Digest  or  Pandects. 


INDEX. 


A. 

Abstinendi  beneficiiim,  343 

Acceptilatio,  493 

Accessio,  185 

Accrescendi  jas,  243,  275,  291,  292 

Acquisition,  174, 175, 181,  228 

Action,  meaning  of  word,  61,  72,  77; 
divisions  of,  73 

Actions  of  law,  64 

Actio  arbitraria,  545,  549 ;  bonie  fidei, 
73,  424,  545 ;  calumnie,  599 ;  civi- 
lis,  531;  commodati,  428;  com- 
muni  dividundo,  192,  602;  con- 
ducti,  468;  confessoria,  225,  529; 
contraria,  486;  depoeiti,  429;  di- 
recta,  486,  565;  in  duplum,  540; 
empti,  467;  ezerdtoria,  559;  ad 
exhibendmn,  191, 194;  familiie  er- 
ciscondie,  487,  602 ;  flniom  regnn- 
dorom,  603 ;  fnrti,  503 ;  in  factnm 
concepta,  73,  425,  546 ;  in  factum 
praescriptis  verbis,  424, 546 ;  de  in- 
ofiicioso  testamento,  304,  805;  in- 
Btitoria,  560;  locati,  468;  legis 
Aqoiliffi,  517,  544;  mandati,  484; 
mntui,  426;  negatoria,  225,  529; 
negotiorum  gestomm,  156;  nox- 
alis,  565;  PanUana,  584;  pecnniie 
constitatae,  535 ;  de  pecnlio,  561 ; 
perpetua,  575;  in  personam,  527 ; 
pigneratitia,  430;  popnlaris,  570; 
prseijadicialis,  538 ;  pnetoria,  531 ; 
Publiciana,  qnasi-Pabliciana,  531, 
533 ;  qood  josso,  503 ;  quod  metus 
eansa,  544,  545;  receptitia,  535; 
rei  azorisB,  547;  in  rem,  527 ;  servi 
cormpti,  503 ;  Serviana,  quasi-Ser- 
viana,  468,  535;  in  siroplom,  540; 
pro  socio,  476;  ex  testamento,  488 ; 
de  tigno  iigtmcto,  194 ;  tributoria,  | 


560;  tatelo,  152, 156, 417;  venditi, 

467;  vi  bonorom  raptomm,  510 
Actns,  207 
Addictio,  96 ;  addictio  bonorom  liber- 

tatis  causa,  413 
Addictus,  422 
Aditio  hereditatis,  317 
A4judicatio,  70,  176 
Acyunctio,  191 
Adoption,  121,  123,  126-8 
Adoptio  plena  and  minus  plena,  124 
Adoptivi,  disinheriting  of,  278 ;  suc^ 

cession  of,  ab  intestato,  369,  370, 

371 
Adpromissor,  453 
Adstipulator,  453 
Adversaria,  458 
iGdiles,  19,  90 
Afflnitas,  116 
Agar  Bomanus,  47 
Agri  limitati,  186 
Agnati,  41, 114,  142;  succession  of, 

ab  intestato,  375,  389 
Alienation,  243 

Alienatio  in  fraudem  creditomm,  534 
Alluvion,  186 

Altius  tollendi  servitus,  209 
Alveus  derelictus,  187 
Anastasius,  555 
Antonina  quarta,  125 
Appeal,  76,  600 
Aquie  ductus,  207 
Aquiliana  stipulatio,  493 
Aquilius  Oallus,  494 
Arbiter,  63 

Arbitrium  judicis,  193 
Argentarii,  536,  557 
Arra,  461,  462 
Arrogation,  122, 124-6,  412 
As,  divisions  of,  286 
Assertor  libertatis,  99 
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Athens,  80,  03 

Auctor,  152 

Auctoritas  tutoris,  41, 152, 153 

B. 

Beneficium  abstinendi,  313;  legis 
Comelife,  272;  separationis,  310; 
inTcntarii,  31G ;  cedeDdarum  actio- 
niim,  450;  ordinis,  456;  compe- 
tentia^,  556 

Birth,  when  condition  of  child  de- 
pended on  date  of,  136 

Blood,  relationship  of,  42,  302 

Bona  vi  rapta,  500 

Bon»  fidei  judicia,  424 

Bonitarium  (dominium),  50, 174 

Bonorum  emptor,  418 

Bonorum  possessio,  258,  278,  368, 
403 ;  various  kinds  of,  405 

Bonorum  venditio,  417 


C. 


Caduca,  324 

Oalumnia,  507 

Canon,  226 

Capitis  deminatio,  123 

Capito,  24 

Captivity,  testaments  made  in,  272 

Caput,  43 

Caracalla,  20,  38 

Catoniana  regula,  326 

Cautio,  450 

Census,  00 

Centuries,  11 

Cessio  in  jure,  68,  176 

Chirograpba,  450 

Citizenship,  37 

Code,  30,  32 

Codices,  458 

Codidlli,  360 

Cognati,  42,  125;  degrees  of,  302; 

succession  of,  ah  intestato,  300 
Cognitor,  570 
Co-legatees,  323 
CoUegia,  178 
Colonus,  06, 100 
Comitia,  4, 10,  16,  20 
Commercium,  15,  87 
Commixtio,  103 
Commodatum,  427 
Compensatio,  408,  548,  557 
Conception,  when  condition  of  child 

dated  from,  136 


Concubinatus,  43, 110 

Condemnatio,  70,  551 

Condictio,  66,  423 

Condition,  466 

ConducUo,  467 

Confarreatio,  112 

Conftisio,  102,  408 

Connubium,  15,  38,  30 

Consanguineus,  377 

Consilium,  101, 104 

Consolidatio,  221 

Constitutions,  01  ', 

Consuetudo,  03 

Contract,  421,  422,  <feo. 

Contubernium,  118, 418 

Conventus,  07 

Convidum,  510 

Co-promissors,  435 

Co-stipulators,  435 

Crassa  negligentia,  477 

Cretio,  315,  317 

Culpa,  476,  477 ;  lata,  ib. ;  leria,  ib. 

Curator,  40, 137, 154, 156-160 

Curia,  4, 121 

Custom,  03 

D. 

Dedsions,  the  fifty,  82 

Decreta,  22,  01 

Decuris,  4  * 

Dedititii,  100,  401 

Defensor,  151 

Degree  of  relationship,  115 

Delegatio,  406 

Delicta,  400 

Demonstratio,  68 

Denuntiatio  actionis,  76 

Deportatio,  110, 124 

Depositum,  428;  made  in  distress, 
543 

Derelictffi  res,  204 

Digest,  31 

Dies  oontinui,  167 ;  utiles,  ib.,  410 

Dies  cedit  and  dies  venit,  332 

Dignitates,  125 

DiUgentia,  478 

Divorce,  120 

Dolus,  105,  476 

Dominium,  50, 174 ;  bonitsrinxn,  50, 
174 

Dominans,  res,  207 

Dominica  potestas,  106 

Donatio,  237;  inter  vivos,  240 ;  mor- 
tis causa,  238, 230 ;  proper  nnptias, 
120,241 
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Dos,  120,  244 
Duplicaiio,  587 


E. 


Edicta,  18,  24, 101, 102 

EmandpatioD,  40, 133-5 

Emandpati,  succession  of,  278 

Emperor,  22 

Emphyteusis,  52,  226,  470 

Emptio,  461 

Epis^ls  prindpom,  01 

Equity,  34 

Ereptitinm  legatnm,  323 

ExcepUo,  71,  578;  metus  causa, 
579;  doli  mali,  579;  in  factum 
composita,  579 ;  non  numeratee  pe- 
cuniae, 460,  580;  pacti  conventi, 
581 ;  jurisjurandi,  582 ;  rei  judi- 
cats,  in  judidum  deductae,  584; 
perpetnae,  586 ;  temporales,  588 

Exchange,  463 

Execution,  67,  75 

Executor,  76 

Exerdtor,  559,  560 

Exheredatio,  273 

Existimatio,  44 

Expensilatio,  493 

Lxpromissio,  496 

J  itraordinaiia  judida,  75 


F. 


Facts,  50 

Familia,  108,  256 

Familiae  emptor,  256,  262,  264 

Family,  38, 107 

Ferae,  181 

Uddcommissa,  347,  ^57 

fidejussor,  452 

Fidepromissor,  453 

FiUu8fami]ias,peculium  of,248 ;  power 

of  making  testament,  265,  270 
Fiscus,  36,  237,  366,  415 
Formula,  68 
Fraud,  101—3 
Freedom,  36 
Fructus,  199,  601 
Fungihiles  res,  425 
Furiosi,  113, 159,  445 
Furtiva  res,  232 
Furtom,  500 ;  manifestura,  501 ;  neo 

manifestnm,  501 ;  conceptum,  501 ; 

ohlatum,  502;  prohihitum,  502 


G. 


Gains,  25 
Gentes,  6 
Gentiles,  4,  390 


H. 


Habitatio,  224 

Heres  suus,  310;  necessarius,  103, 

285,  309;  extraneus,  313 
Hereditas,  division  of,  285, 286,  288 
Honorarium  jus,  19,  92 
Honoraria,  485 
Husband,  168,  548 
Hypotheca,  52,  227,  429 


Imperium,  92 

Infamia,44 

Infantes,  446 

Ingenui,  97, 129 

Injuria,  518 

Institor,  559,  560 

Institutio  heredum,  280 

Institutes,  32 

Intentio,  68 

Interdicts,  74,  588;  origin  of,  588; 
prohibitoiy,  restitutory,  exhibitoiy, 
589 ;  possessory,  590 ;  Salvianum, 
469,  591;  uti  possidetis,  592; 
utrubi,  593;  simple  and  double, 
595 ;  procedure  in,  596. 

Interdictio  aquae  et  ignis,  64, 124 

Intestati,  56,  363;  order  of  succes- 
sion to,  363, 364,  &c. ;  order  of  suc- 
cession, as  fixed  by  Novels,  411 

Inventory,  316 

Islands  formed  in  sea,  187 ;  in  riven, 
187,  188,  189 

Italy,  conquest  of,  16 

Italicum  solum,  229 

Iter,  207 

J. 

Judex,  62,  63,  68,  76 ;  office  of,  599 

Judicature  solvi,  572 

Judida  legitima,  583 ;  imperio  conti- 

nentia,  583;  publica,  603;   extra* 

ordinaria,  75,  417,  604 
Jura,  in  re,  49, 173,  205 ;  ad  rem,  49 
Jurisconsult!,  19 
Juris  pra^cepta,  87 
Jurisprudentes,  19,  93 
Jurisprudentia,  6 
Jus,  34,  86,  87;  dvilo,  87;  gentium, 
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88 ;  naturale,  88 ;  liberomm,  386 ; 

ad  rem,  49,  419 ;  in  re,  49 
Jasjurandum,  597 
Justinian,  30 

L. 

Labeo,  24 

Lacedfpmon,  93 

Latini  Juniani,  100,  401 

Legacy,  317;  kinds  of,  318,  319; 
ademption  of,  327,  342 ;  invalida- 
tion of,  338;  pounce  nomine,  341 

Legitimi  heredes,  379 

Legitimatio,  121 

Letters,  197 

Lex,  22,  90;  iEbutia,  07,  r)02;  ^lia 
Sentia,  101,  102;  Anastasiana, 
378,  391;  Apuleia,  454;  Aqui- 
lia,  512;  Atilia,  128;  Atinia,  230; 
Cornelia,  92  ;  de  falsis,  272  ;  do 
sicariis,  109,  515,  522,  605 ;  Fabia, 
007;  Falcidia,  300,  342;  Furia, 
454;  Fasia,  100,  330;  Hortensia, 
'90 ;  Hostilia,  509 ;  Julia  de  adul- 
teriis,  005 ;  de  ambitu,  008 ;  de 
annona,  008  ;  m^jestatis,  OOf ;  pe- 
culatus,  007  ;  repetundamro,  008 ; 
de  residuis,  008 ;  de  vi,  230,  594, 
005 ;  Junia  Norbana,  401  ;  Junia 
Velleia,  277  ;  Tapia,  324,  335,  398, 
399  ;  Petronia,  109  ;  Plantia,  230; 
Pleetoria,  151 ;  Pompeia,  000;  Pub- 
lilia,454;  Regia,  92;  Valeria,  90; 
Voconia,  335,  344,  377 

Libellus  conyentionis,  70, 544 

Liberalis  causa,  538 

Libertaa,  98 

Libertinus,  98 

Libertus,  succession  of  ab  intestato, 
397  ;  assignment  of,  402 

Libripens,  176 

Lis  sua,  524 

Litera?,  457 

Litis  scstimatio,  572 

Litis  contestatio,  71 

Locatio,  407 ;  principal  heads  of,  408 

Loci  venerabiles,  489,  541,  002 

M. 

Mancipatio,  5,  0, 175,  176 
Maucipi  (res),  48,  175 
Mancipium,  108 
Mandatum,  478 
Manumission,  98,  99-107 
Manus,  107,  108 


Manns  injectio,  66 

Marriage,  112-118;   pzohibited    de- 
grees of,  114 
Materfamilias,  111 
Matrimonium,  IJIO 
Memoria  damnata,  360 
Militare  testatneDtum,  264 
Missio  in  bonomm  possessionem,  75 
Modestinus,  27 
Morality,  34,  86 

Mother,  succession  of^  389,  387 
Mutuum,  426 

N. 

Naturale  (jus),  88 
Naturales  liberi,  40,  120,  122 
Necessarius  heres,  103,  285 
Nexum,  422 
Nomina,  459 
Novatio,  495,  496 
Novels,  32 
Noxa,  668 
Nullius  res,  179 
Nuncupatio,  237 

O. 

Oath,  597 

Obligation,  67,  419;  divisions  of, 
421,  422;  made  re,  425;  made 
verbis,  430;  made  literis,  457; 
made  consensn,  460 ;  quasi  ex  con- 
tractu, 485 ;  dissolution  of,  401 ; 
ex  delicto,  499 ;  quasi  ex  delicto, 
524 

Occupatio,  63,  181 

Officium  judicis,  699 

Operarum,  Opens,  locatio,  4G8 

Oralio,  303 

P. 

Pacta,  Pactio,  422 

Pandects,  31 

Papinian,  20 

Papirius,  11 

Parricide,  punishment  of,  606 

Paterfamilias,  107 

Patria  potestas,  39,  110,  111  ;  disso- 
lution of,  129 

Patricians,  131,  132 

Patrimoniura,  res  in  patrimonio  vel 
extra  patrimonium,  176 

Patron,  102,  140;  right  of  SQccea- 
sion  to  libertus,  398  ;  power  of 
signing  libertus,  402 

Paul,  20 
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Pecoliam  adventitinm,  249,  450; 
castrense,  110,  248,  261;  quasi 
castrense,  110,  240;  profectitiam, 
240  ;  of  slaTes,  251,  331, 559 ;  teg- 
tameDts  respecting,  209 ;  contracts 
affecting,  557 

Peregrini,  37 

Persona,  35,  05 

Petitio  hereditatis,  545 

Pictures,  197 

Pignus,  52,  227,  429 

Pignoris  capio,  67 

Plagiarius,  608 

Plebeians,  7 

Plebiscita,  20 

Plus  petitio,  551,  552,  553 

Poenffi  nomine  legatum,  341 ;  poenoB 
stipulatio,  450 

Populus,  7,  14 

Ports,  177 

Possessio,  51, 174,  204,  234 

Possessionis  justa  causa,  234,  235 

Possessor  bona  fide,  199,  231,  234 

Possessory  interdicts,  500,  594,  595 

Postbumi,  141,  275,  337 ;  quasi  post- 
humi,  277 

Postliminium,  132,  133, 184 

Postulatio  judicis,  66 

Prsedia  stipendiaria,  202 ;  tributaria, 
202 

PriBfectns  urbi,  150 

Prsejudicialis  formula,  70 

Preepostere  concepta  stipulatio,  449 

PrflDscriptio,  54, 229 ;  longi  temporis, 
220, 253  ;  longissifld  temporis,  236 

Praetor,  18,  02 

Prffitorium  jus,  02 

Precario,  503 

Procurator,  105,  570,  572 

Prodigus,  137,  160,  271 

Promissor,  431 

Proprietas,  173,  181 

Proof,  burthen  of,  460,  578 

Provinciale  solum,  220 

Prudentes,  10,  24,  03 

Puberty,  155 

Publicse  res,  1 77 

Publicatio,  475 

Pupil,  see  Tutor ;  alienation  by,  245 

Pupillaiy  substitution,  204 

Q. 

Quadmpes,  568 

Qnarta  Antonina,  125, 305 ;  legitima, 
or  Faleldia,  306,  308 


Quasi  possessio,  206 ;  traditio,  200 
Quirites,  7 
Quiritium  jus,  7 


B. 


Ramnes,  3 

RedhibiUo,  464 

Regula  Catoniana,  326 

Relegatio,  131,  144 

Religiosas  res,  170 

Replication,  587 

Res,  45,  173,  176;  communes,  176; 

publicflc,  177;  nullius,  170;  sacrse, 

170;  religiosse,  170;  sanctae,  180; 

incorporales,  205 ;  fungibiles,  425 ; 

inter  alios  acta,  443 
Rescripta,  22 

Restitutio  in  integrum,  130, 145, 158 
Revocation  of  testaments,  200 
Rights,  48 
Rivers,  177,  178 


S. 


Sabines,  5-8 

Sacramenti  actio,  64 

Sacrae  res,  170 

Sale,  effect  of,  in  passing  property, 
202  ;  contract  of,  461,  464 

Sanctfle,  180 

Satisdatio,  571 ;  tutorum,  160 

Sea,  176 

Seashore,  177 

Sectio  bonorum,  475 

Semestria,  164 

Senate,  20,  23,  00 

Senatus-consultum,  00 ;  Claudianum, 
06 ;  Largianum,  401 ;  Macedonia- 
num,  583;  Orphitianum,  387 ;  Pe- 
gasianura,  340 ;  Sabinianum,  373 ; 
TertuUianum,  382;  Trebellianum, 
350;  Velleianum,  244,  455 

Separatio,  310 

Serviens  res,  207 

ServituR,  52,  206,  &c. ;  rusticorum 
pncdiorum,  207;  urbanorum  prae- 
diorum,  208,  200 ;  mode  of  consti- 
tuting, 212;  mode  of  extinguish- 
ing, 220,  221 ;  personal,  216,  222; 
actions  I'elating  to,  225 

Servus,  108,  100;  appointed  tutor, 
640;  appointed  heir,  283;  ordi- 
narius,  330 ;  stipulations,  437 ;  vi- 
carius,  330;  cormptus,  503;  orci- 
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nns,  359 ;  senros  p<Bii«,  181 ;  eon- 
tracts  made  by,  558 

Slave,  see  Servos 

Slavery,  05 

Societas,  471 ;  divisions  of,  472  ;  So- 
cietates  vectigales,  472,  475 

Solutio,  401 

Spadones,  128 

Specificatio,  185,  100 

Sponsalia,  117 

Sponsio,  431 

Sponsores,  453 

Sparii,  110 

Statu  liber,  00 

Statas,  36,  123 

Stipnlation,  431,  &c.;  of  slaves,  437; 
division  of,  430 ;  ineffectual,  441 ; 
Stipulatio  de  rato,  441 ;  Aquiliana, 
493 

Stoioism,  27 

Stuprum,  110 

Substitutio  vulgaris,  200;  pupillaris, 
204 ;  quasi  pupillaris,  205 

Sui  heresies,  40,  310 ;  order  of  suc- 
cession ab  intestate,  364,  374 

Superficies,  52,  226 

T. 

Testament,  55,  254 ;  modes  of  mak- 
ing, 255,  256,  250  ;  calatis  comitiis, 
255 ;  per  ss  et  libram,  255,  260 ; 
procinctum,  255 ;  tripartitum,  250 ; 
military  testament,  264;  destitu- 
tum,  200 ;  irritum,  267,  200  ;  rup- 
tum,  200 ;  inofficiosum,  304 

Testamenti  factio,  260,  282,  335 

Theft,  500 

Theodosius,  20 

Thesaurus,  200 

Thing,  45,  173 

Tignum,  104 

Tignum  i^junctum,  104 


Titienses,  5 

Tradition,  53,  176,  201,  203;  qmuu 
traditio,  206 

Transcriptinm  nomen,  459 

Treasure,  200 

Tribune,  12 

Tribus,  3 

Triplicatio,  71 

Turpitudo,  44 

Tutela,  136;  of  women,  151 ;  of  pa- 
trons, 146  ;  of  parents,  147;  fldu- 
daria,  147 ;  bow  ended,  155 

Tutor,  137 ;  appointment  of,  by  tes- 
tament, 130 ;  legitimi  tntcnies,  142 ; 
fidudarius,  148  ;  dativus,  148 ;  ex- 
cuses of,  163 ;  suspected,  168 

Twelve  Tables,  13 

U. 

Ulpian,  26 
Universitas,  54, 178 
Usucapio,  54,  228 
Usurpatio,  236 
Usus,  222 
Usnsfructus,  216 
Uterini,  378,  881 

V. 

Vacantia  bona,  233 
Yenditio,  461 
Via,  207,  208 
Vindicatio,  190 
Tmdicta,  00 

W. 

Way,  width  of,  208 

Wife,  42  ;  property  of,  242,  244,  547, 

548 
Wild  animals,  181 
Women,   their   power  of  adopting, 

128;    under   tutelage,  137,    151; 

could   not   bring   public   actions, 

160,  604. 
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